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ARGUED    AND    DETERMINED 


IN  THE 


Supxtmt  CTotttt  of  ttjr  State  of  VLouiuimu. 


EASTERN  DISTRICT,  APRIL  TERM,  1821. 


Lecesne  v.  Cottin.     IX.  454. 

HELD,  seven  months  are  not  too  long  a  period  for  the  counsel  of 
an  absent  debtor  residing  in  France  to  obtain  information  as  to  the 
nature  of  his  defence. 

Porter,  J.,  said:  I  understand  it  to  be  law,  as  it  is  certainly  the 
safest  practice,  that,  whenever  the  propriety  of  granting  a  continuance 
to  a  defendant  is  doubtful,  the  court  should  accord  it.  If  any  error 
is  committed  on  that  side,  the  consequence  is  but  delay  to  the  plain- 
tiff; if  on  the  other,  a  mistake  might  produce  great  injury,  perhaps 
ruin,  to  a  party  defending  himself  against  an  unjust  demand. 


Allen  v.  Lioteau.     IX.  459. 

When  judgment  is  taken  by  default,  the  verdict  cannot  be  for  the  defendant,  although  no 

damage  be  proved. 

APPEAL  from  the  court  of  the  first  district 
Vol.  II.— 1 
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[Allen  v.  Lioteau.] 

Porter,  J. — In  this  case,  no  answer  being  put  in,  judgment  by 
default  was  taken,  and  a  jury  being  called  to  assess  the  damages,  the 
judge  charged  them:  "that  they  ought  to  find  for  the  defendant,  inas- 
much as  the  plaintiff  did  not  prove  any  special  damage;  that  although 
the  defendant  had  not  complied  with  the  contract,  yet  the  jury  ought 
to  find  for  him,  as  no  damages  had  been  proved  to  have  been  sus- 
tained by  the  plaintiff."  The  case  comes  up  on  a  bill  of  exceptions 
to  this  opinion,  the  jury  having  found  for  the  defendant. 

The  plaintiff  having  alleged  a  contract  of  lease,  non-performance 
by  defendant,  and  damages  in  consequence  thereof:  his  not  answering 
these  allegations  was,  in  my  opinion,  an  admission  of  them.  2  Afar- 
tin's  Dig.  152;  Curia  Philipica?  Contestation,  no.  2.  And  I  think 
the  judge  below  erred,  when,  notwithstanding  this  admission,  he 
charged  the  jury  that  they  ought  to  find  for  the  defendant.  If  no 
damages  had  been  proved,  other  than  these  admitted  by  the  pleadings, 
a  nominal  sum  should  have  been  given.  But  to  instruct  the  jury  to 
find  none,  is  to  instruct  them  to  find  contrary  to  what  appears  on 
the  record. 

Martin,  J. — I  concur  in  this  opinion. 

Mathews,  J. — I  do  also. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
cause  be  remanded,  with  directions  to  the  judge  not  to  charge  the 
jury,  that  they  ought  to  find  for  the  defendant,  because  no  special 
damage  was  proved,  nor  that,  although  the  defendant  has  not  com- 
plied with  his  contract,  there  should  be  a  verdict  for  him,  no  damages 
having  been  proved.  The  cost  of  the  appeal  to  be  borne  by  the 
defendant  and  appellee. 

Hoffman,  for  the  plaintiff. 

Grymes,  for  the  defendant. 


In  tiie  Case  of  Julia  Pierce.     IX.  46 1 . 

The  sale  of  a  minor's  property  mast  be  made  at  the  place,  where  the  family  meeting 

have  decided  it  is  most  advantageous  it  should  be  sold. 

APPEAL  from  the  court  of  probates  of  the  parish  and  city  of 
New  Orleans. 
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[In  the  Cue  of  Julia  Pierce.] 

Porter,  J. — The  question  to  be  decided  in  this  case  is,  whether 
the  court  of  probates  can  order  a  tract  of  land,  belonging  to  a  minor, 
to  be  sold  in  any  other  parish  but  that  in  which  it  is  situated? 

The  record  shows,  that  both  tutor  and  minor  reside  in  this  city, 
and  that  the  property  is  in  the  parish  of  Feliciana. 

A  meeting  of  the  family,  at  which  the  under  tutor  assisted,  was 
held  according  to  law,  and  the  result  of  their  deliberations  was,  that 
the  interest  of  the  minor,  required  that  the  property  should  be  sold  in 
New  Orleans,  at  nine  and  eighteen  months'  credit. 

By  our  law,  the  judge,  where  the  minor  resides,  is  alone  invested 
with  authority  to  order  a  sale  of  this  description;  but,  it  is  silent  where 
that  sale  shall  take  place:  as  it  has  left  the  subject  unlegislated  on, 
the  best  course  we  can  adopt  is,  to  follow  the  advice  of  the  family 
meeting,  given  on  oath,  that  it  is  for  the  interest  of  the  minor  it  should 
be  sold  in  New  Orleans. 

I  am,  therefore,  of  opinion,  that  the  order  of  the  court  of  probates 
be  set  aside  and  reversed,  and  that  the  register  of  wills  do  proceed 
to  make  sale  of  the  property  according  to  law. 

Martin,  J. — I  concur  in  this  opinion. 

i 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  court  of  probates,  be  annulled,  avoided  and  reversed,  and  that 
the  register  of  wills,  of  the  parish  of  New  Orleans,  proceed  to  the 
sale  of  the  land,  according  to  the  recommendation  of  the  family 
meeting.* 


Fiulay  et  al.  v.  Kirkland.     IX.  463. 

A  CLERK  may  be  a  witness  for  his  employer.    Phih  Ev.  99. 

*  Mathews,  J.,  did  not  sit  in  this  case. 


SUPREME  GOURT. 


Abat  v.  Rion.     IX.  465. 

The  maker  of  a  note  may  prove  its  execution. 

Parol  evidence  of  the  written  notice  of  the  protest  of  a  note  to  the  endorser,  may  be 

received,  although  no  call  was  made  on  him  to  produce  it 
A  blank  endorsement  gives  a  right  of  action  to  the  holder  of  a  note. 
Notice  given  by  the  bank,  of  a  protest,  inures  to  the  benefit  of  the  prior  endorsers. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Porter,  J. — This  action  was  brought  by  the  plaintiff  and  appel- 
lee, against  the  appellant,  endorser  of  a  promissory  note.  The  cause 
was  submitted  to  a  jury,  and  the  facts  found  by  them  fully  authorise 
the  judgment,  and  will  require  the  confirmation  of  it  here;  unless 
some  error  has  been  committed  by  the  opinions  of  the  court  during 
the  trial,  on  those  points,  to  which  bills  of  exceptions  have  been  taken. 

The  first  is,  to  the  decision  of  the  judge,  admitting  the  maker  of 
the  note  to  prove  its  execution.  On  this  objection  there  is  no  diffi- 
culty, as  the  witness  was  equally  responsible  to  both  plaintiff  and 
defendant;  and  as  that  responsibility  could  be  neither  increased  nor 
diminished  by  the  event  of  the  suit,  I  have  not  a  doubt  of  his  compe- 
tency. Phillips  on  Evidence,  54,  55, 108.  It  has  been  made  a  ques- 
tion, whether  it  was  not  necessary,  in  all  cases,  to  call  him  who 
signed  the  instrument  to  prove  the  handwriting,  on  the  ground  that 
his  testimony  was  the  best  evidence  the  nature  of  the  case  was  sus- 
ceptible of.  Phillips  on  Evidence,  70.  But  I  do  not  remember  to 
have  ever  before  seen  it  doubted,  that  if  he  was  not  the  best  possi- 
ble witness  to  the  fact,  he  was,  at  least,  as  good  as  any  other. 

The  facts  found  by  the  jury,  being  those  on  which  the  court  has 
formed  its  judgment,  it  is  unnecessary  to  examine  the  correctness  of 
the  decision  of  the  court,  ordering  the  evidence,  given  at  the  trial,  to 
be  reduced  ta  writing. 

The  third  bill  of  exceptions,  goes  to  the  admission  of  the  notary 
public,  to  give  parol  evidence  of  the  written  notice  of  protest,  when 
the  defendant  had  not  been  notified  to  produce  it  on  the  trial.  * 

This  objection  is  bottomed  on  the  elementary  principle,  which 
requires,  that  the  best  evidence  the  nature  of  the  case  admits  of, 

*  By  act  of  March  27th,  1823,  relative  to  special  juries,  and  witnesses  in  certain  cases, 
it  was  provided  that  "  the  drawer  of  a  note,  bill  of  exchange,  or  other  negotiable  paper 
shall  never  in  any  case  be  admitted  as  a  witness  in  any  civil  cause  or  suit  brought  by 
the  holder  of  such  note,  order.  <Stc.  against  any  of  the  endorsers,  &c  for  the  recovery  of 
the  capital  and  legal  interest  of  the  said  note,  bill,  &c." 
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shall  be  produced;  and  which  refuses  to  a  party  permission  to  give 
secondary  evidence  of  a  written  document,  on  the  ground  of  its  being 
in  possession  of  his  adversary,  until  he  has  shown  that,  by  giving 
notice  to  that  adversary  to  produce  it,  he  has  used  every  exertion  in 
his  power,  that  the  best  evidence  might  be  had. 

This  is,  no  doubt,  the  rule.  But  the  same  good  sense  which  estab- 
lished it,  has  also  furnished  the  exception:  that  in  cases  where,  from 
the  nature  of  the  proceedings,  the  party  must  know,  that  the  contents 
of  a  written  instrument  in  his  possession,  will  come  in  question,  it  is 
not  necessary  to  give  him  notice  to  produce  it.  Phillips  on  Evidence, 
(edit  1820)  389;  and  case  of  Wood  v.  Strickland,  2  Merivale,  464, 
in  note. 

Applying  the  exception  to  the  case  now  under  consideration,  we 
find,  that  the  plaintiff  in  the  petition,  charged  the  defendant  with 
having  received  notice  of  the  protest  of  this  note;  and  from  the  nature 
of  the  proceedings,  it  was  well  known  to  him,  that  recovery  could  not 
be  had,  unless  that  notice  was  proved  on  the  trial.  As  he  was  per- 
fectly aware  that  it  must  come  in  question,  he  could  not  have  been 
surprised  at  the  attempt  to  prove  it;  and  holding  the  highest  evidence 
of  the  fact  in  his  possession,  he  should  have  had  it  there,  to  correct 
the  parol  testimony  if  it  was  untrue.  This  court  has  carried  this  doc- 
trine still  further  in  the  case  of  Stockdale  v.  Escaut,  5  Martin,  567. 
But  my  opinion  is  confined  to  the  cause  now  before  us,  where  the 
defendant  knew,  that  proving  the  contents  of  the  paper  in  his  pos- 
session, was  the  very  gist  of  the  action.  So  circumstanced,  I  think 
the  inferior  evidence  was  correctly  received,  and  that  the  defendant 
cannot  complain  of  surprise. 

I  am  the  more  confirmed  in  this  opinion,  for  I  find,  on  a  close 
attention  to  the  law,  that  in  opposition  to  the  authorities  cited  by 
defendant's  counsel,  the  latter  decisions  in  that  country,  from  which 
the  rule  was  taken,  establish  a  different  principle;  and  permit  second- 
ary evidence  of  a  written  notice  of  the  protest  of  a  bill  of  exchange, 
without  calling  on  the  party  in  whose  hands  it  is,  to  produce  it. 
Chitty  on  Bills,  (edit.  1819)  103;  Alkland  v.  Pearce,  2  Campbell, 
601. 

The  objection  taken  to  the  endorsement,  not  being  in  full,  cannot 
be  sustained;  it  has  been  already  decided  by  this  court  in  the  case  of 
Allard  v.  Ganusheau,  4  Martin,  662,  that  a  blank  endorsement  vests 
the  holder  with  a  right  of  action  against  all  the  preceding  parties;  see 
also,  Chitty  on  Bills,  (edit  1819)  121, 125. 

It  only  remains  to  consider,  if  the  notice  given  by  the  Planters' 
Bank,  of  the  protest,  enures  to  the  benefit  of  the  prior  endorsers;  and 
I  am  of  opinion,  that  it  does.  The  verdict  finds  they  were  the  hold- 
ers of  the  bill,  and  the  weight  of  authority  seems  clearly  in  favor  of 
the  legality  of  notice  coming  from  persons  so  circumstanced. 

On  the  whole,!  have  no  doubt  that  the  judgment  of  the  parish 
court  should  be  affirmed  with  costs. 
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Martin,  J. — I  concur  in  this  opinion. 

Mathews,  J. — I  do  likewise. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed  with  costs. 
Denis,  for  the  plaintiff. 
Hennen,  for  the  defendant 


Durnford  v.  Seghers's  Syndics.     IX.  470. 

An  attorney  who  collects  and  retains  money  in  his  hands  is  not  the  depository  of  his 

client 
And  in  case  of  his  insolvency  no  privilege  exists  in  favor  of  the  latter. 

APPEAL  from  the  court  of  the  first  district. 

Porter,  J. — The  plaintiff  claims  the  right  of  being  placed  among 
the  privileged  creditors  of  {he  insolvent,  and  paid  in  preference  to 
those  merely  personal — on  the  ground  that  the  debt  due  him  arose 
from  a  deposit. 

The  facts  proved  in  the  case,  show  that  Seghers  had  been  em- 
ployed as  attorney  by  the  plaintiff,  to  attend  to  several  suits,  and 
collect  debts,  and  that  he  received  a  compensation  for  so  doing.  In 
the  month  of  July,  1812,  there  was  a  settlement  of  their  accounts,  and 
a  check  was  received  by  the  plaintiff,  for  the  balance  due,  5900  dol- 
lars, and  7  cents,  which,  it  would  appear  from  the  evidence,  he 
retained  in  his  hands  several  years,  without  presenting  it  for  pay- 
ment. It  is  the  amount  of  this  check,  that  it  is  now  contended,  should 
be  paid  as  a  privileged  claim. 

This  is  clearly  not  a  regular  deposit,  where  the  depositary  is 
obliged  to  return  the  identical  thing  confided  to  his  care.  The  plaintiff 
admits  that  it  is  not;  but  insists  it  is  that  species  of  contract  known  to 
our  law,  called  an  irregular  deposit,  which  is  made  of  money,  or 
other  things  that  consist  in  number,  weight  and  measure,  and  which 
are  delivered  without  any  restriction  on  the  depository's  using  them, 
but  merely  with  the  obligation  to  return  the  same  quantity  of  the 
article  received. 

There  is  no  doubt,  from  the  authorities  cited  in  argument,  that  this 
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definition  of  an  irregular  deposit  is  correct,  and  that  it  gives  the  pre- 
ference claimed.  The  only  question  here  is,  whether  the  contract 
now  before  the  court  comes  within  the  definition  given? 

It  is  believed  that  it  is  of  the  essence  of  this  contract,  whether  the 
deposit  be  irregular  or  regular,  that  it  should  be  entered  into  without 
compensation  on  the  part  of  him  who  receives  the  object  in  his 
care.  Polhier,  Traitl  du  contrat  de  Depot,  chap.  1,  art.  2,  sect. 
3,  no.  13;  Febrero,part  I,  chap.  4,  sect.  3,  in  the  language  of  our 
Code,  it  is  essentially  gratuitous.    Civil  Code,  410,  art.  4. 

It  is  equally  necessary  that  the  will  of  both  parties  should  concur 
in  the  contract,  that  there  should  be  a  delivery  of  the  thing  to  be 
deposited,  and  that  the  principal  object  of  this  delivery  should  be  the 
taking  care  of  the  thing.  Pothier,  Ibid.  chap.  1,  art.  2,  Civil  Code, 
410,  art.  1  and  2,  412,  art.  8. 

Applying  this  law  to  the  case  before  the  court,  we  find  that  the 
debt  of  5900  dollars,  was  the  balance  of  moneys  coming  into  the 
hands  of  Seghers,  as  a  lawyer  collecting  various  demands  of  the 
plaintiff.  The  account  presented  by  the  plaintiff,  and  annexed  to  the 
petition,  shows  that  1500  dollars  were  paid  for  fees,  and  other  ex- 
penses, incident  to  these  services.  There  is  nothing  gratuitous  in  this. 

But  the  plaintiff  insists,  that  these  payments  were  made  to  the 
insolvent  for  his  services,  as  a  lawyer,  prosecuting  the  claims  put  into 
his  hands  to  judgment — that  receiving  and  paying  over  the  money 
made  no  part  of  his  duty,  and  that  what  he  did  in  that  respect  was 
entirely  gratuitous. 

The  evidence  does  not  prove  this.  It  shows  that  the  services  of 
the  attorney  did  not  end  with  the  judgment;  on  the  contrary,  that 
he  acted  as  the  agent  of  the  plaintiff  afterwards.  The  account 
already  referred  to,  establishes  the  fact,  that  he  settled  and  arranged 
those  judgments  by  receiving  part  in  cash,  and  part  in  other  securi- 
ties, which  he  paid  over.  How  can  it  be  said,  that  these  services 
were  not  included  in  the  sum  charged  and  allowed  in  the  settlement, 
or  that  the  compensation  related  alone  to  obtaining  judgment? 

But  admitting  that  the  evidence  did  support  the  plaintiff  in  the 
petition,  where  is  the  consent.of  Durnford,  that  Seghers  should  be  his 
depositary?  I  cannot  discover  from  the  evidence,  that  he  intended  the 
attorney  should  do  any  thing  more  than  collect  his  money,  and  pay 
it  over,  or  that  he  ever  contemplated  it  was  to  be  left  in  his  hands. 
Pothier,  in  the  treatise  already  cited,  no.  9,  states,  that  to  make  a 
contract  of  deposit,  it  must  appear,  "que  la  principale  fin  de  la  tra- 
dition soil  uniquement  que  celui  a  qui  la  tradition  est  faite  se 
charge  de  la  garde  de  celte  chose"  He  puts  many  cases  to  illustrate 
this  doctrine,  and  among  others,  that  taken  from  the  Digest,  16,  3,  1, 
no.  13;  that,  if  one  party  charges  another  to  receive,  and  take  care  of 
an  object,  which  was  in  the  hands  of  a  third  person,  this  does  not 
make  a  contract  of  deposit;  because  the  principal  object  of  the  con- 
tract, was  not  that  the  thing  should  be  kept,  but  that  it  should  be 
taken  out  of  the  hands  of  him  who  had  it  in  possession.    It  is  not 
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easy  to  perceive  the  distinction  between  that  case  and  the  one  now 
before  the  court,  unless  it  be  in  circumstances  still  more  adverse  to  the 
claim  here  set  up;  namely,  that  the  attorney  took  the  money,  (as  the 
plaintiff  insists,)  without  any  particular  authority  to  that  effect;  ^nd 
that  he  received  (as  I  understand  the  evidence)  a  compensation  for 
so  doing. 

I  see  nothing  in  the  transaction  which  distinguishes  it  from  the 
ordinary  case  of  an  agent  collecting  money  on  commission,  and  it  is 
to  my  mind,  a  totally  different  contract  from  that  of  one  man  deposit- 
ing in  the  hands  of  another,  an  object  to  be  gratuitously  kept  for  his 
benefit. 

I  am,  therefore,  of  opinion,  that  the  judgment  of  the  district  court 
be  annulled,  avoided  and  reversed,  and  that  the  plaintiff  be  placed  as 
a  simple  creditor,  on  the  tableau  of  distribution  of  the  insolvent  estate; 
that  the  appellee  pay  the  cost  of  this  appeal,  and  that  the  costs  in  the 
district  court  be  borne  by  the  appellants. 

Martin,  J. — I  concur  in  the  opinion  just  pronounced. 

Mathews,  J. — I  do  also. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
plaintiff  be  placed  as  a  simple  creditor  on  the  tableau  of  distribution 
of  the  estate  of  the  insolvent. 

Hennen,  for  the  plaintiff. 

Livingston,  for  the  defendants. 


Leonard's  Tutor  t>.  Mandeville.     IX.  489. 

The  proceedings  of  the  court  of  probates  of  a  parish,  in  which  neither  the  minor,  his 
tutor  or  under  tutor  reside,  for  the  sale  of  his  property,  are  void. 

APPEAL  from  the  court  of  the  first  district 

Porter,  J. — This  case  is  similar  in  many  of  its  features,  to  that  of 
Cresse  v.  Marigny,  4  Martin,  54,  and  the  decision  there  settles  two 
questions  raised  in  this— 1.  That  a  judicial  sale  does  not  in  itself 
transfer  the  property  of  a  third  person,  if  the  proceedings  are  not 
otherwise  regular,  and  legally  authorise  it;  and — 2.  That  heirs  are 
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not  estopped  by  the  warranty  decending  from  their  ancestors,  unless 
it  is  shown  they  have  accepted  their  succession. 

Another  question  has  been  raised,  whether  the  sale  was  void  or 
voidable?  By  the  laws  of  Spain,  it  appears  that  minors,  whose  im- 
movable property  was  sold  without  the  necessary  solemnities  being 
pursued,  had  two  remedies:  one  against  their  tutor,  called  "  action 
de  tutela  direct  a,"  for  the  damages  they  might  have  sustained  by 
his  fault  or  neglect;  the  other  against  the  third  possessor,  for  the  ob- 
ject sold.  Febrero  addicionada,  part  2,  lib.  3,  cap.  3,  sec.  2,  no.  67, 
71.    The*  same  choice  of  action  is  still  open  to  them  in  this  country. 

It  now  only  remains  to  consider,  whether  the  formalities  required 
by  our  law,  to  render  valid  the  alienation  of  the  property  of  minors, 
havte  been  pursued  in  the  case  before  the  court. 

Many  causes  of  nullity  have  been  presented,  but  the  opinion  I  have 
formed  on  the  first,  renders  an  examination  of  the  others  unnecessary. 

That  the  father,  under  tutor,  and  minor,  being  all  residents  of  East 
Baton  Rouge,  the  proceedings  before  the  court  of  probates,  in  New 
Orleans,  were  void,  for  want  of  jurisdiction. 

An  act  of  the  legisla  ture,  3  Martin's  Dig.  1 32, 1 7,  requires  the  assent 
of  the  judge  of  the.  parish,  where  the  minor  resides,  to  make  an  aliena- 
tion of  his  property  valid. 

The  evidence  here  shows,  that  the  parties  were  not  residents  of 
New  Orleans;  the  father,  a  few  days  before  the  sale  of  the  property, 
it  is  true,  made  a  declaration  in  this  city,  that  it  was  his  intention  to 
take  up  his  permanent  residence  here,  but  the  law  requires  more;  a 
declaration  before  the  judge  of  the  parish,  from  which  the  party 
removes,  as  well  as  that  where  he  intends  to  reside. 

Considering,  therefore,  that  the  proper  domicil  of  the  minor,  was 
in  the  parish  of  East  Baton  Rouge,  I  am  of  opinion,  that  the  whole 
of  the  proceedings  before  the  court  of  probates,  were  coram  nonjudice, 
and  of  course  void. 

I,  therefore,  conclude,  that  the  judgment  of  the  district  ctfurt  be  an- 
nulled, avoided  and  reversed;  and  as  the  value  of  the  services  of  the 
slave  sued  for  does  not  appear,  the  case  must  be  remanded,  with 
directions  to  the  judge,  to  proceed  to  judgment,  considering  the  sale 
as  null  and  void,  and  the  defendant  and  appellee  pay  the  costs  of  this 
appeal. 

Mabtin,  J. — I  concur  in  the  opinion  just  pronounced. 

Mathews,  J. — I  do  also. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  and  that  the  case 
be  remanded,  with  directions  to  the  judge,  to  proceed  to  judgment, 
considering  the  sale  as  null  and  void;  the  costs  of  the  appeal  to  be 
borne  by  the  defendant  and  appellee. 

Seghers,  for  the  plaintiff. 

JMaybin,  for  the  defendant. 
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Kelly  v.  Breedlove  et  al     IX.  492. 

THE  decision  in  the  case  of  Agnes  v.  Judice,  3  Martin,  186, 
reaffirmed. 


Dyson  et  ah  v.  Brandt  et  ah     IX.  493. 

Appearance  of  an  insolvent  debtor  to  the  proceedings  had  against  him  by  his  creditors, 
and  contesting  their  validity,  core  want  of  citation.  In  order  that  a  suit  pending  be 
pleaded  in  bar,  it  must  be  shown,  that  it  was  between  the  same  parties  as  well  as  for  the 
same  thing. 

The  insolvent  cannot  complain  of  irregularity  in  the  proceedings  after  the  forced  surren- 
der is  ordered;  it  is  a  question,  in  which  the  creditors  are  alone  concerned. 

A  debtor  obtaining  a  respite  from  his  creditors,  and  not  complying  with  its  conditions, 
may  be  compelled  to  a  forced  surrender  of  his  property. 

APPEAL  from  the  court  of  the  first  district. 

Porter,  J. — The  plaintiffs  allege  that  they  are  creditors  of  the  firm 
of  John  Brandt  &.Co.,  to  a  large  amount;  that  the  said  Brandt  &  Co. 
obtained  a  respite  of  one,  two,  and  three  years,  to  enable  them  to 
pay  their  debts.  ThcU  they  have  failed  to  meet  the  instalments  as 
they  became  due — that  they  are  secreting  and  wasting  the  estate, 
with  an  intention  to  defraud  those  to  whom  they  are  indebted;  and 
that  they  have  given  improper  preferences  to  some  creditors,  by  pay- 
ing them,  to  the  injury  of  others. 

The  petition  concludes  with  an  averment,  that  by  reason  of  the 
premises,  Brandt  &  Co.  are  bankrupt  debtors — and  prays  that  a  meet- 
ing of  their  creditors  may  be  ordered;  that  the  defendants  be  decreed 
to  surrender  all  their  property  for  the  use  of  those  to  whom  they  are 
indebted;  and  that  an  attorney  be  appointed  to  represent  the  cred- 
itors who  are  absent.  To  it  are  annexed  the  affidavits  of  different 
creditors  and  their  agents,  swearing  to  the  existence  of  the  debts,  as 
set  forth  in  the  petition. 
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The  judge  granted  an  order,  that  a  meeting  of  the  creditors  of  the 
defendants  be  called  at  the  office  of  a  notary  public;  and  that,  in  the 
mean  time,  all  proceedings  against  the  property  of  the  defendants  be 
stayed.  Brandt  &  Foster,  two  of  the  partners  of  the  house  of  John 
Brandt  &  Co.,  who  had  not  been  made  defendants  in  the  suit,  nor,  of 
cburse,  cited  to  appear,  made  themselves  parties  to  this  cause  in  court, 
and  prayed  an  appeal  from  the  order,  calling  a  meeting  of  their 
creditors. 

This  appeal  was  granted. 

A  meeting  of  the  creditors  was  had  before  the  notary,  at  which 
Brandt  &  Foster  appeared,  by  their  counsel,  and  opposed  the  right 
of  the  agent  of  Johnson  &  Ward,  to  vote  for  syndics. 

As  soon  as  the  proceedings  before  the  notary  were  closed,  the  said 
Brandt  &  Foster  protested  against  closing  the  proceedings,  on  various 
grounds  of  illegality  alleged  by  them,  to  which  protest  they  signed 
their  own  names;  and  also  by  their  counsel,  offered  and  filed  various 
objections  to  the  regularity  of  the  proceedings. 

On  the  21st  of  March,  and  before  the  process  verbal  of  what  was 
transacted  by  the  creditors,  in  the  meeting  held  before  the  notary,  had 
been  returned  into  court;  a  supplemental  petition  was  filed  by 
the  plaintiffs  in  the  cause,  requesting  provisional  syndics  might  be 
appointed,  to  take  possession  of  the  books  and  papers,  and  property 
of  the  said  Brandt  &  Co.,  until  the  homologation  of  the  proceedings. 
The  court  acceded  to  this  prayer. 

The  defendants,  by  a  rule  to  show  cause,  endeavored  to  have  this 
order,  for  the  appointment  of  syndics,  set  aside,  and  made  null  and 
void.  On  argument,  the  court  refused  to  rescind  it,  and  from  this 
refusal  an  appeal  was  also  taken. 

The  proceedings  before  the  notary  being  filed,  a  rule  was  obtained, 
calling  on  the  creditors  of  John  Brandt  &  Co.,  Brandt  &  Foster,  and 
all  other  persons  interested,  to  show  cause,  if  any  they  had,  why  the 
said  proceedings  should  not  be  confirmed,  and  why  John  Brandt  and 
Henry  Foster  should  not  be  decreed  to  surrender  all  their  private 
property,  and  all  the  partnership  property  of  John  Brandt  &  Co.,  in 
their  possession. 

The  defendants  showed  cause  against  this  rule,  and  placed  on 
record  additional  grounds  for  setting  aside  the  proceedings.  The 
opposition  was,  however,  overruled  by  the  court;  the  nomination  of 
syndics  affirmed;  a  forced  surrender  was  ordered;  and  John  Brandt 
and  Henry  Foster  directed  to  declare,  on  oath,  the  amount  of  pro- 
perty in  their  hands.  From  this  decision  the  defendants  have  appealed, 
and  now  allege  various  causes  of  nullity. 

First,  that  they  were  not  made  defendants  in  this  cause.  This 
defect,  I  think,  is  cured  by  their  appearance,  making  themselves  par- 
ties, and  disputing  the  cause  in  all  its  stages.  If  they  are  not  defend- 
ants, we  ought  to  dismiss  this  appeal,  for  they  are  certainly  not  plain- 
tiffs; and  unless  judgment  has  been  rendered  against  them,  they  have 
no  right  to  bring  up  this  cause  here.    In  two,  out  of  the  three  peti- 
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tions  of  appeal  taken,  they  state  they  are  defendants;  in  the  third  and 
last,  they  declare  that  they  have  been  making  opposition  to  the  plain- 
tiffs' demands. 

Next,  they  object  that  they  were  not  cited.  This  irregularity,  in 
my  opinion,  is  also  cured  by  appearing  and  pleading,  and  contesting 
the  cause  on  other  grounds  than  the  want  of  citation.  3  Cranch,  496, 
7;  Johnson,  270;  Febrero,  del  juicio  ordinarw,  lib.  3,  cap.  ,  sec. 
3,  n.  129. 

It  has  been  also  insisted,  that  the  evidence  proves  another  suit  was 
pending  for  a  forced  surrender  on  the  demand  of  David  L.  Ward,  at 
the  time  this  action  was  commenced;  but  to  make  this  a  bar,  it  was 
necessary  to  show  that  it  was  between  the  same  parties,  as  well  as 
for  the  same  thing. 

Various  objections  have  been  offered  to  the  proceedings  had  before 
the  notary,  but  there  is,  in  my  opinion,  one  answer  to  them  all,  that 
they  come  from  a  person  not  authorised  to  make  them.  The  other 
creditors  might  oppose  the  homologation,  on  the  ground  of  irregu- 
larity. But  as  to  the  debtor,  the  forced  surrender  once  ordered,  the 
property  is  for  the  common  benefit  of  those  to  whom  he  is  indebted ; 
and  he  has  no  right  to  interfere  with  its  management,  nor  have  a 
voice  in  the  decision,  respecting  those  persons  to  whom  its  direction 
is  to  be  intrusted. 

The  principal  question  in  this  cause  is,  whether  the  judgment  of 
the  court  below  is  supported  by  proper  evidence?  for  the  right  of  the 
creditor  to  demand  a  forced  surrender,  has  been  fully  examined  in  the 
opinion  just  delivered,  in  the  case  of  Ward  v.  Brandt  &  Co.* 

It  is  unnecessary  to  examine,  whether  the  order  granted,  in  the 
first  instance,  issued  correctly  or  not ;  for  as  the  case  is  before  us,  on 
the  whole  proceedings  had,  and  all  the  evidence  taken,  in  the  cause, 
it  must  now  be  decided,  if  what  is  shown  on  the  record,  supports  the 
judgment,  and  requires  it  to  be  affirmed  here. 

In  this  case,  it  appears  from  the  evidence  introduced,  that .  the 
defendants  had  obtained  a  respite  of  one,  two,  and  three  years,  for 
the  payment  of  their  debts;  that  the  plaintiffs  were  creditors  of  John 
Brandt  &  Co.,  and  placed  on  their  schedules  as  such;  and  that  the 
terms  of  that  respite  had  not  been  fulfilled.  The  last  fact  I  gather 
from  the  failure  of  the  defendants,  to  prove  a  compliance  with  it;  for 
if  they  did  make  the  payments  regularly,  in  pursuance  of  the  condi- 
tions on  which  the  delay  was  accorded,  the  proof  should,  nay  must, 
have  come  from  them;  for  the  creditors  could  not  prove  that  they 
had  not  paid,  or  in  other  words,  prove  a  negative. 

This  proof,  the  defendants  have  not  furnished,  though  ample  means 
were  offered  them  to  do  so,  after  they  made  themselves  parties  in  the 
cause.  I  cannot,  indeed,  see  that  they  even  alleged  on  the  pleadings, 
that  they  had  complied  with  the  terms  of  the  respite. 

*  This  opinion  is  not  printed,  a  rehearing  having  been  granted. 
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On  the  whole,  I  am  of  opinion,  that  the  judgment  of  the  district 
court  be  affirmed. 

Martin,,  J. — I  concur  in  the  opinion  just  delivered. 

Mathews,  J. — I  do  also. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 
Livermore,  for  the  plaintiffs. 
Derbigny,  for  the  defendants. 


Carrol  v.  Waters.     IX.  500. 

The  part  owners  of  a  steamboat  are  not  liable  in  solido  to  the  freighters.9 

APPEAL  from  the  court  of  the  first  district. 

Porter,  J. — The  defendant  and  three  other  persons  were  joint 
owners  of  the  steamboat  Newport,  on  board  of  which  the  plaintiff 
shipped  merchandise  in  good  order.  It  was  damaged  during  the 
voyage,  through  the  fault,  or  neglect  of  the  captain.  And  this  action 
is  brought  for  the  injury  which  the  plaintiff  has  thus  sustained. 

The  evidence  establishes  the  delivery  of  the  goods,  the  damage 
they  suffered,  and  that  the  defendant  was  part  owner  of  the  boat. — 
The  only  question,  therefore,  to  be  decided,  is,  whether  he  is  respon- 
sible in  solido,  or  only  for  his  virile  share,  and  as  it  is  one  of  general 
interest  to  the  community,  I  have  taken  considerable  pains  to  arrive 
at  a  correct  conclusion  in  regard  to  it. 

Our  Civil  Code,  p.  390,  art.  12,  defines  a  particular  partnership  to 
be,  that  "  which  relates  to  certain  specified  things,  to  their  use  or  to 
the  benefit  to  be  derived  from  the  same. 

The  undertaking  of  several  persons  to  run  a  steamboat,  for  their 
joint  benefit,  comes  completely  within  the  spirit  and  meaning  of  this 
definition,  and  I  do  not  see  why  ships  or  steamboats  may  not  as 

*  Bat  if  employed  in  carrying  goods  for  hire,  they  are  commercial  partners,  Lou. 
Code,  art.  2796,  and  liable  tit  solido.  Hynes  v.  Kirkman,  4  Lou.  Rep.  50;  David  v.  Eloi, 
Ibid.  107.    See  also  Kimball  t>.  Blanc,  8  Martin,  N.  S.  390. 

Vol.  IL— 2 


14  SUPREME  COURT. 

[Carrol  c.  Waters.] 

well  be  the  object  of  a  partnership,  as  any  other  particular,  or  speci- 
fied thing,  in  regard  to  which  men  choose  to  associate  for  mutual 
advantage.  Pothier,  Trait  &  de  Char  tie  Par  tie,  sect.  2,  art.  3,  n.  50; 
Watson  on  Partnership,  40. 

Establishing  this  contract  to  be  nothing  more  than  a  private,  or 
particular  partnership,  the  liability  of  each  partner  is  easily  deter- 
mined. They  are  not  bound  in  solido,  but  for  their  virile  share. 
Civil  Code,  398,  art.  44. 

If  I  did  not  conceive  the  question  to  be  settled  by  the  positive  ex- 
pression of  legislative  will,  and  if  we  were  obliged  to  examine  how 
the  law  formerly  stood  on  this  subject,  and  form  a  decision  on  it,  I 
should  come  to  the  conclusion,  that  the  owners  were  not  responsible 
in  solido. 

It  is  true,  it  is  stated  in  the  Curia  Philipica,  commercio  naval, 
lib.  3,  cap.  4,  no.  21  and  22,  that  the  owners  of  vessels  are  respon- 
sible in  solido,  for  the  contracts,  acts,  and  negligence  of  the  master  of 
the  ship. 

In  a  later  work,  however,  Febrero,  Addicionado,  part  1,  cap.  2, 
sect.  1,  their  responsibility  is  declared  to  extend  only  to  the  share 
which  each  partner  has  in  the  vessel;  and  the  author  further  states, 
that  the  doctrine  contained  in  the  Digest,  lib.  14,  tit.  1,  de  exercitoria 
actione  (which  is  referred  to  in  the  Curia  Philipica, &s  the  authority 
for  holding  part  owners  of  a  ship  to  be  responsible,  in  solido)  is  not 
in  force  in  Spain. 

This  latter  opinion,  I  should  suppose  correct.  Nearly  all  the 
modern  nations  of  Europe  have  adopted  the  principle,  that  owners 
of  vessels  are  not  responsible  for  damage  done  to  property  shipped, 
any  further  than  the  share  which  each  partner  may  have  in  them 
— it  is  thus  stated  in  the  Consulat  de  Mer.  chap.  72,  227,  239,  a 
code  of  great  antiquity,  of  the  highest  authority  on  this  subject  in 
every  country;  and  particularly  in  Spain,  where  it  was  originally  com- 
piled, and  first  edited.  Consulat  de  la  Mer.  translated  by  Bourcher, 
vol.  i,  p.  61,  and  76.  Emerigon  declares  that  the  maritime  laws  of  the 
middle  ages  so  understood  k,  that  such  was  and  is  the  jurisprudence 
of  the  northern  nations.  It  is  also  the  law  in  Holland,  in  Germany, 
in  Englaud,  in  France.  Laws  of  (he  Sea  by  Jacobson,  chap.  3,p.  37, 
47;  Grolius,  de  jure  belli  el  pads,  lib.  2,  lit.  2,  art.  1 7 ;  Abbot  on  Ship- 
ping, chap.  3,  no.  13,  p.  119,  and  chap.  5,  no.  2,  p.  29S;  Emerigon, 
TrailS  des  Assurances,  vol.  2,  chap.  4,  sec.  11,/?.  454,  and  455;  Po- 
thier,  Traiti  de  Chart  e  Par  tie,  sec.  2,  art.  2.  sec.  5,  no.  34. 

Owners  of  vessels,  in  these  countries,  have  still  further  the  privi- 
lege of  discharging  themselves  from  all  responsibility,  beyond  the 
vessel  and  freight,  and  cargo,  if  they  have  any  of  their  own  on  board, 
by  abandoning  their  right  in  them,  to  the  persons  whose  property 
may  be  damaged  through  the  fault  of  the  master,  or  mariners.  See 
authorities  already  cited.  It  is  true,  this  advantage  is  conferred  by 
statute,  or  positive  ordinance  in  some  of  those  countries.  But  its 
existence  shows  plainly  the  opinion  which  the  different  nations  of 
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Europe  hold  on  this  subject.  It  proves  that  a  provision,  so  generally 
adopted,  must  have  been  founded  on  extensive  motives  of  public 
policy,  common  to  all  commercial  nations.  And  I  have  great  diffi- 
culty in  believing,  on  the  single  authority  of  a  work,  however  correct 
it  may  be  generally  found,  that  Spain  alone  had  regulations  on  this 
subject,  different  from  all  the  rest. 

I  am  well  satisfied  that  the  principle  of  making  the  part  owner  of 
a  vessel  responsible  out  of  his  private  fortune,  and  that  to  any  amount, 
although  his  interest  in  her  might  not  be  the  one-twentieth  part  of 
the  whole,  would  tend  to  discountenance  persons  from  engaging  in 
enterprises  of  this  kind;  would  discourage  that  uniting  of  capital, 
without  which  undertakings  of  this  description  cannot  be  carried  on 
with  advantage;  and  would  operate  as  a  complete  check  to  enter- 
prise in  a  branch  of  commerce,  for  which  this  country  heretofore  has 
been  so  eminently  distinguished,  and  from  which  she  has  derived 
honor  and  profit. 

I  am  glad,  therefore,  that  the  law  does  not,  in  my  opinion,  require, 
nor  permit  this  court  to  give  judgment  against  the  owner  to  the  * 
extent  which  is  asked  by  the  plaintiff.  And  conceiving  the  case  to 
come  within  the  provisions  of  our  Code,  in  relation  to  particular  part- 
nerships and  governed  by  them,  I  conclude  that  the  judgment  of  the 
district  court  should  be  annulled,  avoided  and  reversed,  and  that 
judgment  be  given  in  favor  of  the  plaintiff,  for  the  sum  of  156  dol- 
lars and  49  cents,  and  that  the  plaintiff  and  appellee  pay  the  cost  of 
this  appeal,  and  defendant  pay  the  costs  of  the  court  of  the  first 
instance. 

Martin,  J. — The  extent  of  the  liability  of  the  part  owners  of  a 
steamboat  must  be  sought  in  the  maritime,  which  is  part  of  the 
commercial  law.  In  the  case  of  a  steamship  carrying  goods  from 
New  Orleans  to  the  Havana,  Charleston  and  New  York,  we  would 
improperly  look  for  it  elsewhere,  and  it  is  there  we  must  seek  it,  in 
the  case  of  a  steamboat  carrying  goods  from  New  Orleans  to  Natchez 
and  Louisville. 

It  is  true,  as  we  held  in  the  case  of  Slocum  v.  Sibley,  5  Martin, 
682,  the  members  of  a  particular  partnership  are  not  bound  in  solido. 
But  this  must  be  understood  of  partnership,  for  the  exercise  of  some 
trade,  metier,  or  profession,  or  any  other  but  a  mercantile  transaction. 
Civil  Code,  390,  art.  13  and  14,  Ibid.  398.  art.  43.  The  expressions 
used  in  the  French  text,  which  is  clearly  the  original,  are  les  socitt'ts 
particulieres,  autres  que  cetles  de  commerce.  Hence  we  are  to  con- 
clude, that  in  commercial  partnership,  the  members  are  bound  in 
solido. 

The  Code,  in  the  first  thirteen  articles,  in  which  it  treats  of  the 
various  kinds  of  partnerships,  notices  only  such  partnerships,  the 
object  of  which  is  something  else  than  commerce.  Commercial  part- 
nerships are  the  object  of  the  last  five  articles.     Civil  Code,  388. 

That,  at  Rome,  part  owners  of  a  ship,  who  navigated  her,  under  a 
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common  master,  were  bound  in  solido,  to  the  freighters,  cannot  be 
doubted.  Si  plures  navim  exerceant  cum  quolibet  eorurn  in  solido 
agi  potest,  ff.  14,  1, 1,  sect.  25.  That  such  is  the  law  in  Spain,  the 
author  of  Curia  Philipica  informs  us.  So  does  Rodriguez.  Si 
eran  muchos  los  a dministr adores  de  la  nave  y  todos  nombraren 
un  msestrepor  el  contrato,  de  este  puede  ser  convenido  cada  uho  in 
solidum;  and  I  see  nothing  that  contradicts  this  in  the  part  of  Febrero 
addicionado,  on  which  the  defendant's  counsel  relies.  Such  is  also 
the  law  of  the  other  states  of  this  Union;  and  in  England,  where, 
however,  by  a  particular  statute,  enacted  in  1734,  the  liability  was 
restricted  to  the  value  of  the  ship  and  freight. 

The  reason  for  this  liability,  in  solido,  given  by  Rodriguez  appears 
conclusive;  por  que  el  contra  to  solofue  con  el  maestre  de  la  nave, 
y  no  esjusto  que  a  los  que  contraxeron  con  el,  se  los  precise  a  liti- 
gar  con  rnuchos.  As  the  freighters  contract  with  the  master,  a  single 
person,  it  is  not  just  that  they  should  be  compelled  to  bring  suits 
against  many. 

It  seems  to  me,  the  judgment  of  the  court,  a  quo,  ought  to  be  affirm* 
ed,  with  costs. 

Mathews,  J. — I  concur  in  the  opinion  of  Judge  Porter,  consider- 
ing the  owners  of  the  steamboat  (admitting  that  their  situation,  as 
part  owners,  constitutes  a  partnership,)  partuers  in  a  particular  part- 
nership, and  that  not  strictly  commercial,  being  founded  on  a  joint,  or 
common  ownership  of  a  boat  used  to  carry  goods  for  him. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  judg- 
ment be  entered  in  favor  of  the  plaintiff,  for  the  sum  of  one  hundred 
and  fifty  six  dollars  and  forty  nine  cents,  and  that  they  pay  costs  in 
this  fcourt,  and  the  defendant  below. 

Maybin,  for  the  plaintiff. 

Chaplin,  for  the  defendant 


Turpin  v.  His  Creditors.     IX.  517. 

HELD,  the  ten  days  in  which  a  party  may  appeal  do  not  run  till 
notice  of  judgment  has  been  served  on  him:  and  this  notice  can  not 
be  given  till  after  the  judgment  is  signed. 
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Clay  v.  His  Creditors.     IX.  519. 

Pleas,  which  tend  to  prevent  an  examination  of  the  case  on  its  merits,  cannot  be  aided  by 

inference. 
A  judgment  may  be  so  far  final,  as  to  bo  appealable  from  without  being  final,  as  to  the 

point  in  issue. 
A  pledge  does  not  amount  to  an  alienation. 

APPEAL  from  the  court  of  the  first  district. 

Porter,  J. — John  Trimble,  one  of  the  creditors  of  the  insolvent, 
Clay,  claims  to  be  paid  in  preference  to  those  who  are  merely  per- 
sonal, on  the  ground,  that  one  M.  Grew,  of  whom  he  is  assignee, 
placed  in  the  hands  of  the  insolvent,  in  the  year  1808,  notes  and 
bills  of  exchange,  to  the  amount  of  12,000  dollars,  to  be  held  as  an 
indemnity,  against  any  consequences  that  might  ensue  from .  bonds 
given  by  him  at  the  custom  house,  on  the  clearing  out  of  a  vessel,  in 
which  M.  Grew  had  an  interest. 

This  contract  is  proved  by  a  written  receipt,  signed  by  John  Clay, 
which  was  first  endorsed  and  transferred  to  one  J.  Dillon,  and  by 
him  assigned  to  the  present  claimant,  Trimble. 

The  syndics  of  Clay  resist  this  application  on  two  grounds. — 1. 
That  the  matters  and  things  involved  in  the  demand,  have  been 
already  finally  adjudged,  in  a  case  wherein  Dillon,  under  whom 
Trimble  claims,  is  plaintiff;  and — 2.  That  the  transaction  gives  no 
preference  over  the  other  creditors. 

From  the  statement  signed  by  counsel,  it  is  admitted,  that  the  suit 
in  the  district  court  of  the  United  States,  which  was  by  bill  in  chan- 
cery, was  for  the  use  of  the  present  plaintiff,  and  for  the  same  cause 
of  action,  and  formed  on  the  same  written  document  now  filed. 
But  the  parties  differ  widely  on  the  nature  of  the  judgment  ren- 
dered in  that  court  It  is  insisted  on  one  side,  that  the  cause  was 
merely  dismissed  without  an  examination  of  its  merits;  while  on  the 
other  hand,  it  is  strenuously  contended,  that  all  the  matters  and 
things  arising  out  of  the  issue  joined,  were  fully  examined  and 
finally  decided  on.  On  one  point  the  parties  agree,  what,  indeed, 
they  could  not  differ  about,  that  unless  the  merits  were  inquired  into, 
the  res  judicata  has  not  been  formed  by  the  decision. 

The  petition  has  been  lost,  but  the  answer  is  found,  and  makes 
part  of  the  record.  It  denies  the  facts  on  which  recovery  is  sought; 
denies  that  the  syndics  are  bound  to  pay  the  money  claimed,  and 
prays  that  the  premises  may  be  inquired  of  by  the  country. 

The  judgment  rendered,  was  in  the  following  words:  "  The  bill 
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and  answer  in  this  cause  having  been  read,  and  the  argument  of 
counsel  thereupon  heard,  it  is  ordered,  adjudged  and  decreed,  that 
the  said  bill  be  dismissed,  and  judgment  be  entered  up  in  favor  of 
the  defendants,  with  costs  of  suit  to  be  taxed." 

Pleas  of  this  kind,  which  go  to  prevent  our  examining  a  cause 
on  its  merits,  should  be  fully  made  out  by  him  who  claims  the  benefit 
of  them;  they  cannot  be  aided  by  inference  nor  supported  by 
deductions  drawn  from  what  is  probable;  they  should  be  fully 
proved. 

This  proof,  I  do  not  think  is  furnished  in  this  case,  for  the  follow* 
ing  reasons. 

The  answer  prays,  that  the  facts  should  be  inquired  of  by  a  jury. 
The  constitution  of  the  United  States  confined  the  parties  to  the 
same  mode  of  trial.  It  does  not  appear  that  a  jury  ever  passed  on 
the  cause;  hence,  I  conclude  that  the  facts  were  never  tried. 

It  is  not  pretended  that  the  minutes  of  the  court,  have  been  lost, 
and  had  any  such  trial  taken  place,  the  record  would  have  shown  it. 
•  The  language  used  by  the  court,  in  giving  judgment,  satisfies  me, 
that  the  case  was  not  decided  on  the  merits.  "  The  bill  and  answer 
being  read,  and  the  argument  of  counsel  heard,  it  is  ordered, 
adjudged  and  decreed,  that  the  said  bill  be  dismissed."  I  do  not  pre- 
sume that  any  court  in  this  state,  if  a  cause  was  tried  on  its  merits, 
would  merely  state  that  the  case  was  decided  on  the  reading  the 
petition  and  answer.  At  least,  it  cannot  be  presumed,  that  such 
inaccuracy  would  have  been  permitted  by  the  enlightened  individual 
who  then  presided  in  that  court. 

Nor  if  the  case  had  been  considered  as  settled  between  the  parties 
by  the  decision,  would  the  court  have  used  the  expressions,  "  that 
the  bill  be  dismissed. "  That  language  is  not  used  in  giving  final 
judgment. 

Great  stress  is  laid  on  the  petition  of  appeal,  stating  that  a  final 
decree  had  been  rendered;  but  I  do  not  think  that  any  thing  can  be 
fairly  drawn  from  this.  Because  it  was  necessary  to  use  that  lan- 
guage; and  because  it  is  every  day's  practice,  even  when  one  of  the 
parties  has  suffered  a  nonsuit.  There  are  many  cases  which  are 
final,  so  as  to  authorise  an  appeal,  and  not  final-  on  the  facts  in  dis- 
pute and  at  issue. 

The  next  question  is,  whether  the  contract  proved  here,  gives  any 
privilege  over  creditors  merely  personal? 

This  is  not  a  deposit,  but  a  pledge,  which  is  defined  by  Pothier  in 
his  treatise  du  Ccmtrat  de  Nantisstnent;  a  contract  by  which  the 
debtor,  or  some  one  for  him,  gives  to  his  creditor  a  thing  to  be 
detained  for  the  surety  of  his  credit.  Our  Code  has  adopted  this 
definition,  446,  art.  1. 

And  it  may  exist,  and  be  created  for  a  debt  to  be  contracted,  or 
depending  on  a  condition,  as  in  this  case  before  the  court.  Pothierf 
id.  chap.  1,  sect.  3,  n.  10. 

It  is  stated  by  Febrero,  and  the  author  of  the  Curia  Philipica, 
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that  in  cases  of  insolvency,  he  who  has  delivered  property  to  his 
debtor,  by  any  contract  which  does  not  transfer  the  property  in  it, 
remains  the  master,  and  is  paid  in  preference  to  the  other  creditors; 
and  they  both  add,  that  the  same  privilege  exists  for  the  price  if  the 
debtor  should  have  alienated  the  object  thus  placed  in  his  hands. 
Febreroy  delJuicio  de  Concvrso,  lib.  3,  chap.  3,  sect.  2,  n.  185;  Curia 
Philipica,  lib.  2,  Commercio  Terrestre,  chap.  12,  Verb,  Prelacion, 
415,  n.  5. 

A  pledge  does  not  amount  to  an  alienation:  pignus  manentepro- 
prietate  debitoris,  sol  am  possessionem  transfert  ad  creditorem. 
Digest,  liv.  13,  tit.  7,  loi,  35.  Our  Code  recognises  the  same  doc- 
trine, 446,  448,  art.  1 ,  2,  and  prohibits  the  creditor  to  sell  it  in  case 
of  failure  of  payment;  and  declares,  that  the  debtor  remains  the 
proprietor  of  the  thing  pledged,  which  is  in  the  hands  of  his  credi- 
tors only  as  a  deposit  to  secure  his  privilege  on  it     Art.  15,  Ibid. 

A  difficulty  suggested  itself  to  me,  in  the  course  of  this  inquiry, 
from  what  is  stated  by  Pothier,  in  his  treatise  already  referred  to, 
chap.  1,  art.  1,  sect.  1,  n.  6. 

He  observes,  that  in  respect  to  incorporeal  things,  such  as  debts 
active,  they  are  not  susceptible  of  the  contract  of  pledge;  because 
they  are  not  susceptible  of  a  real  delivery,  which,  according  to  him, 
is  of  the  very  essence  of  the  contract;  and  he  cites,  in  support  of  the 
opinion,  a  passage  from  the  Digest,  liv.  41,  loi,  43,  sect.  1.  It 
appears,  however,  from  a  note  on  the  text,  that  according  to  the 
practice  in  France,  it  had  been  held,  they  might  form  the  object  of 
this  contract,  if  the  act  transferring  them  was  passed  before  a  notary. 
What  weight  the  authority  of  this  eminent  writer  Would  have  had  on 
deciding  this  question,  it  is  unnecessary  to  say,  as  by  a  law  of  the 
Partidas,4k>  tit.  12,  ley  2,  it  is  expressly  declared,  that  debts  and  all 
other  kinds  of  rights  may  be  pledged. 

These  authorities  are,  in  my  opinion,  decisive  on  the  question. 
They  establish  the  principle,  that  when  the  debtor  receives  property 
by  a  contract,  which  in  its  nature  does  not  transfer  the  dominion  or 
right  in  it,  that  the  owner  retains  the  privilege  of  being  paid  in  pre- 
ference to  other  creditors;  that  the  pledge  is  a  contract  of  that  descrip- 
tion, and  that  if  the  thing  be  alienated,  there  is  the  same  privilege 
on  the  price.  I  am,  therefore,  of  opinion  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
appellant  be  placed  on  the  tableau  of  distribution  of  the  estate  of  J. 
Clay,  as  a  privileged  creditor,  to  be  paid  in  preference  to  those  merely 
personal. 

Martin,  J. — I  concur  in  this  opinion. 

Mathews,  J. — I  do  likewise. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
Of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
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appellant  be  placed  on  the  tableau  of  distribution,  as  a  privileged 
creditor,  to  be  paid  in  preference  to  those  merely  personal 

Livingston,  for  the  plaintiff. 

Hawkins,  for  the  defendants. 


Broh  v.  Jenkins.     IX.  526. 


If  a  slave  be  claimed  by  prescription,  the  question  is  to  be  examined  according  to  the 
laws  of  the  country  in  which  he  was  thus  acquired. 

A  statute  of  limitations  vests  the  property,  when  it  prevents  the  former  owner  from  re- 
covering the  thing,  in  consequence  of  a  continued  adverse  possession. 

It  is  like  the  utucapio  of  the  Roman  law. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Mathews,  J. — This  suit  is  brought  to  recover  from  the  defendant, 
a  slave  in  his  possession,  claimed  by  the  plaintiff,  as  sole  heir  to  his 
mother,  in  whom  he  alleges  title,  at  the  time  of  her  death. 

The  defendant  relies  on  a  title  derived  through  several  persons 
residing  in  South  Carolina,  and  on  a  right  acquired  by  possession  and 
prescription ;  judgment  being  for  the  defendant  in  the  court  below,  the 
plaintiff  appealed. 

The  evidence  on  the  part  of  the  appellant,  which  is  entirely  oral, 
establishes  his  heirship,  as  alleged,  and  shows  that  his  mother  had 
the  slave  in  dispute,  while  she  resided  in  the  islands  of  St.  Domingo 
and  Cuba,  from  which  latter  place,  she  sent  him  to  South  Carolina. 

The  acts  of  sale  offered  by  the  appellee,  to  support  his  title,  were 
objected  to  by  the  counsel  of  the  plaintiff,  as  not  being  sufficiently, 
proved;  and  bills  of  exceptions  regularly  taken  to  the  opinions  of  the 
judge  of  the  court  a  quo,  by  which  they  were  allowed  to  be  given  in 
evidence.  But  from  the  investigation  which  I  have  given  to  the 
cause,  it  is  deemed  unnecessary  to  examine  those  exceptions;  as  the 
testimony  received  without  opposition,  clearly  establishes  an  uninter- 
rupted and  peaceable  possession,  of  at  least  fifteen  years  duration,  in 
the  persons  under  whom  the  defendant  claims. 

Admitting  that  the  evidence  in  the  case  proves  title  in  the  ancestor 
of  the  appellant,  and  that  the  defendant's  claim  rests  solely  on  a  title, 
vested  in  those  under  whom  he  holds  the  slave,  acquired  by  prescrip- 
tion; the*  first  question  to  be  disposed  of,  as  stated  by  the  plaintiff's 
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counsel,  is,  by  what  laws  must  the  cause  be  decided,  in  relation  to 
the  title  set  up  by  the  appellee?  Those  of  South  Carolina,  where  the 
property  was,  or  those  of  this  state,  where  the  suit  is  commenced?  I 
am  of  opinion,  that  the  validity  of  this  title,  by  prescription,  ought  to 
be  ascertained  and  determined  according  to  the  laws  of  the  former 
state:  were  it  to  be  settled  by  our  laws,  on  the  subject,  there  would 
be  little  difficulty  in  deciding  the  case,  as  they  could  not  operate  on 
the  slave  in  dispute,  previous  to  his  having  been  brought  within  the 
limits  of  the  state;  and  this  did  not  happen,  as  is  shown  by  the 
record,  until  a  month  or  two  before  the  commencement  of  the  present 
action. 

The  law  of  South  Carolina,  on  which  the  defendant  rests  his 
title,  is  a  statute  of  limitations;  prescribing  the  period  within  which 
suits  may  be  rightfully  commenced  in  that  state,  having  for  their  ob- 
ject and  end,  the  same  which  is  here  sought  by  the  plaintiff.  The 
period  of  limitation  is  there,  four  years,  for  persons  present,  and  one 
more  is  allowed  to  those  who  are  absent,  making  five  for  the 
latter,  and  by  the  lapse  of  this  time,  their  right  of  action  is  barred. 

It  is  contended  on  the  part  of  the  appellant,  that  this  law  must  be 
considered  as  relating  only  to  the  remedy,  or  relief  grantable  by  courts 
of  justice,  and  not  to  the  right  of  property.  In  other  words,  that  it 
is  lex  fori  and  not  lex  loci  contractus;  and  that  to  the  former  species 
of  laws,  a  foreign  tribunal  will  give  no  effect.  So  far  as  they  relate 
to  the  recovery  of  debts,  from  the  cases  cited  in  supportof  this  doctrine, 
little  doubt  can  remain  of  such  being  the  practice  adopted  by  the 
courts  in  the  several  states  of  the  Union;  and  supported  by  the  opin- 
ions of  judges  highly  eminent  for  talents  and  learning.  Without 
admitting  or  denying  the  correctness  of  these  decisions,  as  founded  in 
justice,  policy,  and  a  proper  comity  between  states,  I  think  the  case 
now  under  consideration,  may  be  clearly  distinguished  from  any 
which  have  been  exhibited  to  the  court.  The  questions  in  them  de- 
cided, turned  wholly  on  disputes  about  privileges,  or  aright  to  recover 
debts,  barred  by  the  laws  of  limitation  which  were  in  force,  in  the 
former  residence  of  the  contracting  parties;  and  such  laws  are  based 
solely  on  a  presumption  of  payment.  In  no  instance  was  there  any 
contest  relative  to  rights  or  title,  vested  in  the  possessor  of  property, 
as  a  necessary  consequence,  resulting  from  a  statute  of  limitations 
which  barred  the  claim  of  the  owner. 

Whatever  might  be  my  opinion,  as  to  the  force  and  effect  which 
ought  to  be  given  to  the  laws  of  limitation,  of  a  foreign  state,  in 
relation  to  the  recovery  of  debts,  I  have  no  doubt,  they  may  become 
the  means  of  acquiring  title,  when  they  operate  so  as  to  prevent  the 
proprietor  from  recovering  his  property,  in  consequence  of  an  adverse 
possession. 

Possession  of  things  is  prima  facie  evidence  of  right  and  title  to 
them;  and  if  it  has  been  of  such  duration,  that  the  laws  of  the  coun- 
try, where  they  are  situated,  will  not  allow  the  possessor  to  be  dis- 
quieted, I  do  not  think  it  by  any  means,  a  forced  and  unfair  con- 


*2  SUPREME  COURT. 

[Broh  c.  Jenkins.] 

struction  of  law,  to  decide,  that  title,  absolute  and  indefeasible,  is 
gained  by  such  possession. — The  owner,  by  neglecting  to  use  the 
remedy  accorded  to  him,  loses  his  right,  which  the  bona  fide  pos- 
sessor acquires. 

It  is,  perhaps,  true,  that  fraud  on  his  part,  or  excusable  ignorance  on 
the  part  of  the  proprietor,  might  require  a  different  interpretation  and 
application  of  the  law  of  limitation.  But  in  the  present  case,  it  cannot 
be  pretended  that  either  of  them  existed. .  The  evidence  shows  that 
good  faith  accompanied  the  possession  of  the  slave,  in  every  change 
of  master;  and  that  he  was  sent  by  the  plaintiff's  mother,  to  South 
Carolina;  so  that  she  could  not  be  ignorant  of  the  laws  under  which 
he  was  placed,  and  her  means  of  redress  against  adverse  possessors. 

This  view  of  the  subject  places  a  law  of  limitation  to  an  action, 
for  the  recovery  of  property,  on  a  footing  with  the  usucapio  of  the 
Roman  system  of  jurisprudence,  viz.  a  means  of  acquiring  property; 
nor  am  I  able  to  discover  any  incongruity  in  the  principles,  on  which 
these  rules  are  founded — usucapio  is  defined  in  the  R.  Digest,  to  be 
adjectio  dominii  per  continuationem  possessionis,  temporis  lege 
definiti. — It  was  introduced  for  the  public  good,  that  the  titles  of  pro- 
perty might  not  forever  remain  uncertain;  after  allowing  sufficient 
time  to  the  owners  to  pursue  their  claims.     D.  41,  3.  1,  el  s. 

In  the  early  periods  of  states,  it  may  be  considered  as  sound  policy, 
to  make  the  time  for  acquiring  property  by  possession,  of  short  dura- 
tion. By  the  ancient  Roman  law,  as  contained  in  an  article  of  the 
Twelve  Tables,  one  year  of  possession  was  sufficient  to  save  title  to 
movables,  and  two  to  immovables,  being  what  were  termed  res 
mancipii.  In  regard  to  incorporeal  things,  the  Praslor  had  established 
a  prescription  of  ten  and  twenty  years,  or  as  it  is  called  longi 
temporis.  At  first,  under  this  prescription  the  possessor  did  not 
acquire  the  dominion  of  the  thing,  but  only  the  benefit  of  an  exception, 
or  plea  in  bar  to  any  action  brought  by  the  proprietor.  Afterwards 
the  actio  uiilis  was  accorded  to  the  possessor  to  recover  the  thing, 
when  he  had  lost  the  possession,  pour  revendiquer  la  chose,  as  ex- 
pressed by  Pothier.  The  distinction  between  the  res  mancipii  and  nee 
mancipii,  was  abolished  by  the  emperor  Justinian,  and  usucapio 
and  prescriptions  longi  temporis  put  on  the  same  footing;  this  con- 
stitution, on  this  subject,  it  is  believed,  forms  the  basis  of  the  laws, 
relating  to  prescription  in  those  countries,  which  have  founded  their 
jurisprudence  on  the  Roman  law;  and,  in  all  of  them,  it  is  considered 
a  mode  of  acquiring  property.  But  it  is  seen,  that  even  before  this 
law  of  Justinian,  an  action  had  been  accorded  to  a  possessor,  to 
recover  property,  of  which  he  had  lost  possession;  and  this  could 
only  have  been  regular,  on  the  principle,  that  he  had  acquired  title  by 
such  possession. 

Upon  the  whole,  I  am  of  opinion  that  laws  limiting  the  time,  within 
which  actions  ought  to  be  commenced,  for  the  recovery  of  property, 
may  operate  in  such  a  manner,  as  to  vest  a  title  in  a  bona  fide  pos- 
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sessor,  and  that  the  law  of  South  Carolina  has  produced  this  effect  in 
the  present  case. 

Porter,  J. — The  presiding  judge  of  this  court  has  gone  so  fully 
into  the  case,  in  the  opinion  which  he  has  prepared,  that  I  shall 
confine  my  examination  to  what  I  consider  the  main  question  in  the 
cause,  and  that  is,  whether  the  statute  of  limitations,  of  South  Caro- 
lina, has  vested  a  title  to  the  slave  in  the  defendant. 

This  inquiry,  I  think,  will  be  best  conducted  by  pursuing  the  fol- 
lowing divisions  of  the  subject: — 

1.  Did  the  statute  vest  a  title  in  South  Carolina? 

2.  Whether  the  owner  of  the  property  is  bound  by  a  law  of  this 
description,  when  it  is  proved,  that  he  did  not  reside  in  the  country 
where  it  was  enacted? 

Supposing  the  title  to  have  vested,  in  the  state  where  the  statute 
was  in  force,  is  there  any  thing  in  our  laws  which  prevents  the 
defendant  claiming  the  benefit  of  that  title  here? 

I.  The  statute  of  South  Carolina  is  an  act  of  limitation,  and  from 
the  perusal  of  it  alone,  it  might  be  doubted,  whether  it  was  any  thing 
more  than  a  bar,  which  could  be  pleaded  by  the  possessor,  to  an  action 
in  which  the  property  was  demanded.  But  it  appears,  that  judicial 
interpretation  of  the  act  has  held,  that  it  vests  title,  and  there  is  no 
doubt,  from  the  decisions  in  that  state,  that  there,  the  person  claiming 
slaves,  under  the  statute,  could  recover  them  in  the  hands  of  another, 
as  well  as  plead  the  act  to  an  action  commenced.     2  Bay,  156,  425. 

II.  The  next  point,  whether  the  plaintiff,  not  being  a  citizen,  or 
resident  of  South  Carolina,  can  lose  his  right  to  property  by  a  law  of 
that  country,  is  that  which  has  presented  the  most  difficulty  to  my 
mind. — If  it  had  been  shown  in  this  cause,  that  both  parties  Were 
citizens  of  that  state,  I  should  have  no  doubt  that  both  were  bound 
by  these  laws,  in  virtue  of  which  the  one  acquired,  and  the  other 
lost  a  title  to  the  property,  and  that  the  right  thus  acquired  would 
not  be  destroyed  by  the  removal  of  one  of  the  parties  into  another 
country. 

It  is  stated  by  Huberus,  an  eminent  writer  on  the  subject,  that 
whoever  makes  a  contract,  in  any  particular  place,  is  subject  to  the 
laws  of  the  place,  as  a  temporary  citizen.  3  Dallas,  370,  in  note.  The 
rule  is  held  to  apply,  where  a  contract  is  made  in  one  country,  to  be 
executed  in  another,  and  the  law  of  that  where  the  agreement  is  to 
be  performed,  will  form  the  rule  of  action  for  the  parties.  Now, 
although  it  has  not  been  shown,  that  the  plaintiff,  or  those  under 
whom  he  claims,  ever  were  residents  or  citizens  of  South  Carolina; 
or  that  they  made  any  contract  there,  in  relation  to  the  property  now 
sued  for;  yet  enough,  I  think,  has  been  proved,  to  enable  us  to  apply 
safely  and  correctly,  the  principles  of  law  just  stated  to  the  case  now 
before  the  court.  For  as  the  evidence  establishes,  that  the  slave  in 
question  was  sent  by  the  plaintiff's  mother  into  South  Carolina, 
under  the  care  of  an  agent,  this  was  a  voluntary  placing  of  her  own 
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property  under  these  laws,  to  enjoy  their  protection;  to  take  their 
advantages,  if  any,  in  relation  to  it;  and  "consequently,  to  bear  with 
their  inconveniences. 

III.  If  the  title  set  up  here,  was  by  sale,  donation,  exchange,  or 
any  other  contract  made  in  South  Carolina,  we  should  hold  it  good 
here,  if  it  was  so  in  that  state;  and  the  only  inquiry  would  be,  did  it 
vest  title  there?  Prescription  is  a  mode  of  acquiring  property;  Civil 
Code,  482,  art.  32;  Pothier,  Traiti  de  la  Prescription,  chap.  1;  as 
strictly  so  as  the  cases  of  contracts  just  put.  Digest,  tiv.  50,  tit.  16, 
loi  28.  If  in  a  common  case  of  alienation,  we  hold  it  good  and  valid 
because  the  laws  of  the  country,  where  it  was  made,  held  it  so;  I 
cannot  see  any  good  reason  to  reject  that  of  prescription;  for  it  vests 
and  divests  title  by  the  very  same  authority,  which  declares,  that 
other  species  of  contracts  have  that  effect. 

In  some  of  our  sister  states,  it  has  been  held,  that  in  a  suit  for  the 
recovery  of  money,  the  law  of  limitation  in  the  state  where  the  suit 
is  brought,  must  govern  the  rights  of  the  parties,  and  not  that,  where 
the  contract  was  made.  There  is  a  clear  distinction  in  my  mind, 
between  cases  of  that  description,  when  the  statute  is  pleaded  as  a  bar 
to  the  demand,  and  that  now  before  the  court,  when  it  vests  a  com- 
plete title  to  a  specific  thing;  for  I  have  already  stated,  that  I  cannot 
distinguish  between  the  title  conferred  by  prescription,  and  that 
acquired  by  any  other  mode  of  alienation  and  acquisition.  When  the 
question  does  occur  here,  in  a  suit  for  money,  it  will  then  be  time 
enough  to  examine,  whether  the  law  of  this  state,  as  it  regards  the 
limitation  of  actions,  or  that,  where  the  parties  contracted  and  lived, 
shall  govern  their  rights;  or  if  the  decisions  on  this  subject  can  be 
reconciled  with  the  principles  of  law,  or  supported  by  the  authorities 
on  which  they  profess  to  rely.* 

I  am,  therefore,  of  opinion,  that  the  judgment  of  the  parish  court  be 
affirmed,  with  costs. 

Martin,  J. — I  have  carefully  considered  the  opinion,  which  Judge 
Mathews  has  prepared,  and  perfectly  concur  with  him. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 
Livingston,  for  the  plaintiff. 
Turner,  for  the  defendant 

*  See  Shelby  ©.Guy,  11  Wheaton,  732. 
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Turpin  v.  His  Creditors,    IX.  562. 

HELD,  the  taking  of  a  note  for  a  balance  due,  and  renewal  of 
of  the  same  is  not  a  novation.  See  Cox  v.  Raband's  Syndics,  4  Mar- 
tin, 11,  and  Holmes  et  at.  v.  Davidson's  Syndics,  8  Martin,  422. 

But  the  renewing  of  the  note  interrupts  prescription.  Civil  Code, 
484,  art.  53. 


Chandler  v.  Sterlipg.     IX.  565. 

HELD,  what  is  reasonable  notice  to  an  endorser  is  a  mixed  ques- 
tion of  law  and  fact. 


Lazarre's  Executor  v.  Peytavin.     IX.  566. 

A  writing  produced  by  a  party  is  a  beginning  of  proof  against  him. 

PORTER,  J.,  said:  The  only  doubt  which  could  be  raised  is,  whe- 
ther a  letter,  written  by  the  plaintiff,  and  voluntarily  produced  by 
the  defendant  as  evidence,  can  be  considered  as  a  writing  emanating 
from  the  latter. 

Our  Civil  Code  does  not  require,  that  the  writing  which  is  to  serve 
as  the  basis  for  the  introduction  of  parol  testimony,  should  be  signed 
by  the  party;  it  is  sufficient  if  it  proceeds  from  him. 

This  provision  was  introduced,  to  guard  against  the  abuses  of  parol 
Vol.  IL— 3 


86  SUPREME  COURT. 

'[Laarre's  Executor  0.  Peytavin.] 

evidence,  in  proving  contracts  above  a  certain  amount.  The  object 
of  the  law  I  think  as  well  secured,  when  the  party  furnishes  the 
ground  for  the  testimony,  by  the  voluntary  production  of  writings 
within  his  own  power,  as  if  his  adversary  presented  a  paper  with  his 
signature  affixed  to  it 

Pothier  in  his  Treatise  on  Obligations,  n.  772,  it  is  true,  states,  that 
an  act  written  by  the  party  requiring  the  proof,  cannot  serve  as  a 
commencement  of  proof,  because  no  person  can  make  evidence  for 
himself.  But  this  reason  fails  here,  and  with  it  the  rule.  When  a 
paper  is  introduced,  the  whole  must  be  taken  together.  If  it  proves 
against  the  party  by  whom  it  was  written,  it  is  also  evidence  in  his 
favor.  It  cannot  be  divided.  See  Phillips  on  Evidence,  (edit 
1820)  79. 


Gamier  v.  Cauchoix.     IX.  584. 

HELD,  notice  to  the  endorser  must  be  alleged  and  proved.    See 
Abat  v.  Rion,  7  Martin,  562. 


Duffy  v.  Townsend  et  al.    IX.  585. 

BY  the  practice  at  this  time  an  execution  operated  as  a  lien  on  all 
the  movable  property  of  the  defendant  from  the  day  it  came  into  the 
sheriff's  hands.* 

*  See  alio  Bainbridge  v.  Clay,  4  Martin,  N.  S.  56.  Bradbury  &  Foster  0.  Morgan  el 
ol.t  S  Lou.  Rep,  476.  This  law  of  the  territory  was  not  changed  until  the  adoption  of 
the  Code  of  Practice,  which  gives  a  lien  only  on  property  actually  seized. 
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Russel  v.  Rogers  et  ah     IX.  588. 

The  discharge  of  a  member  of  a  commercial  partnership,  under  an  insolvent  law,  does  not 

release  the  other. 
A  creditor,  not  placed  on  the  schedule,  is  not  affected  by  the  proceedings. 

APPEAL  from  the  court  of  the  first  district. 

Porter,  J. — This  suit  was  brought  to  recover  the  amount  of  a 
judgment  formerly  obtained  against  Rogers,  one  of  the  defendants, 
who  being  arrested  on  a  capias  ad  satisfaciendum,  gave  bond,  with 
security,  to  remain  in  the  prison  bounds  of  the  jail  of  the  city  of 
New  Orleans.  This  bond  it  has  been  alleged,  has  been  broken,  as 
Rogers  was  seen  without  the  limits. 

The  answer  alleged,  that  the  bond  was  taken  at  a  time  when 
Rogers  was  in  restraint  and  illegal  custody;  the  writ  of  car.  sa.  having 
issued  after  the  said  Rogers,  as  well  as  one  W.  H.  Crocker,  his  partner 
in  trade,  had  obtained  a  stay  of  all  proceedings,  and  made  a  surrender 
of  their  estate,  for  the  benefit  of  their  creditors;  among  whom  was 
Russell,  the  plaintiff  in  the  suit. 

The  defendant,  in  support  of  this  answer,  produced  a  record  of  the 
proceedings  of  W.  H.  Crocker  &  Co.  v.  Their  Creditors. 

This  application  was  made,  it  appears,  in  the  name  of  one  of  the 
partners,  W.  H.  Crocker,  and  a  question  arises,  whether  this  is  a 
sufficient  discharge  for  each  of  the  partners  of  the  said  firm,  to  pro- 
tect their  persons  from  arrest. 

As  in  a  commercial  or  ordinary  partnership,  each  of  the  partners 
is  bound  in  solido,  for  the  debts  contracted.  It  follows  as  a  conse- 
quence, that  in  case  of  failure,  each  partner  must  make  a  full  and 
complete  disclosure  of  all  his  property,  whether  it  forms  a  part  of  the 
company  funds,  or  remains  in  his  possession,  and  assign  it  for  the 
benefit  of  his  creditors;  until  this  step  is  taken,  all  are  not  discharged, 
and  the  individual  who  neglects  it,  remains  responsible.  Were  it 
otherwise,  the  partnership  might  be  insolvent,  while  the  members 
composing  it,  had  the  means  of  discharging  the  debt 

Examining  the  record,  it  appears,  that  only  one  of  the  partners  of 
the  house  of  Crocker  &  Co.,  made  this  application,  and  a  disclosure  of 
the  property  he  held;  he  alone,  therefore,  can  enjoy  the  benefit  of  it. 

But  the  defendants  show,  that  subsequent  to  these  proceedings, 
Rogers  filed  a  petition  to  make  a  cession  of  his  property;  that  a  meet- 
ing of  his  creditors  was  called,  the  cession  accepted,  and  the  proceed- 
ings duly  homologated  by  the  judge.  This,  if  regularly  granted, 
would,  in  my  opinion,  have  been  a  good  and  valid  discharge,  which 
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might  have  been  pleaded  as  a  bar  to  his  suit  But  from  the  record,  it 
does  not  appear  that  the  present  plaintiff  was  put  on  the  schedule  as 
a  creditor.  This  is  a  fatal  objection,  and  renders  it  unnecessary  to 
examine  the  other  points  made  in  the  cause.  The  whole  proceedings 
were  to  him  res  inter  alios  acta,  and  he  cannot  be  bound  by  them, 
nor  be  deprived  of  his  legal  rights,  by  an  order  of  court  discharging 
his  debtor,  in  a  suit  to  which  he  was  not  a  party. 

To  avoid  the  force  of  this  objection,  the  defendants  proved,  that 
although  the  present  plaintiff  was  not  inserted  among  the  creditors 
of  Rogers,  yet  that  he  was  among  those  of  Crocker  &  Co.  This  is 
only  presenting,  in  another  shape,  the  question,  whether  these  pro- 
ceedings could  avail  Rogers.  I  have  already  stated,  that  they  could 
not. 

I  am,  therefore,  of  opinion,  that  the  judgment  of  the  district  court 
be  annulled,  avoided  and  reversed,  and  that  this  court  proceed  to 
give  such  judgment,  as,  in  my  opinion,  the  district  court  ought  to 
have  given,  should  order,  adjudge  and  decree,  that  the  plaintiff  do 
recover  of  the  defendants,  the  sum  of  389  dollars,  and  41  cents,  with 
interest  on  334  dollars,  and  66  cents,  from  the  20th  of  February,  1820, 
until  paid,  and  that  the  appellees  pay  costs  in  both  courts. 

Martin,  J. — I  concur  in  this  opinion. 

» 
Mathews,  J. — I  do  likewise. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
plaintiff  recover  from  the  defendants,  the  sum  of  389  dollars,  with 
interest  on  334  dollars,  and  66  cents,  from  the  20th  of  February,- 1S20> 
till  paid,  and  that  the  appellee  pay  costs  of  both  courts.* 

Preston,  for  the  plaintiff. 

Morse,  for  the  defendants. 

*  A  decision,  somewhat  at  variance  with  the  latter  part  of  this  case,  was  given  by  the. 
Superior  Court  of  the  territory,  in  the  case  of  Davis  v»  Mitchell,  2  Martint  115. 
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Shuff  v.  Morgan  et  ah     IX.  592. 

In  a  sale  by  tale,  when  the  things  are  delivered  to  the  vendee  they  are  his  property 

although  they  remain  at  the  vendor's  risk  till  they  be  counted. 
In  case  of  an  illegal  seizure  the  officer  and  the  party  directing  it  may  be  sued  instantly. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Jacob  Shuff  states,  in  his  petition,  that  on  the  16th  of  June,  1819, 
he  purchased  of  one  Norris  M.  Mathews,  20,000  hoop-poles,  and  the 
flat-boat  in  which  they  were  contained,  worth  together  the  sum  of 
625  dollars;  that  they  were  delivered  to  him  by  Mathews,  and 
that  he  employed  his  laborers  some  days  upon  them.  He  further 
states,  that  by  virtue  of  an  attachment  issued  out  of  the  parish  court, 
at  the  suit  of  James  M'Cullough  v.  Norris  M.  Mathews,  Geo.  W. 
Morgan,  sheriff  of  the  parish  of  Orleans,  on  the  16th  day  of  July, 
1819,  wrongfully  attached  the  said  hoop-poles  and  flat-boat,  as  the 
property  of  Mathews,  and  on  the  J  4th,  sold  them  as  property  legally 
attached  in  the  said  suit;  that  in  so  doing,  the  sheriff  acted  under  the 
orders  of  James  M'Cullough,  who  well  knew  that  the  property  was 
that  of  the  petitioner.  The  petitioner  further  states,  that  ope  Clement 
became  the  purchaser  of  the  property,  and  illegally  and  forcibly 
detains  it  from  him.  He  prays  that  the  hoop-poles  and  flat-boat 
might  be  sequestred  and  delivered  to  him.  and  in  default  thereof,' that 
Morgan,  M'Cullough,  and  Clement,  might  be  adjudged,  jointly  and 
severally,  to  pay  him  625  dollars,  and  costs. 

The  defendants  answer,  that  the  property  at  the  time  it  was 
attached,  was  not  the  property  of  Shuff,  but  of  Mathews,  and  was, 
therefore,  legally  attached;  and  that  if  it  was  Shuff 's  property,  he 
had  lost  his  rights  by  not  intervening  in  the  suit  of  M'Cullough  v. 
Mathews,  and  there  prosecuting  his  claim  to  judgment 

Porteb,  J. — This  case  has  been  so -fully  gone  into,  by  Judge 
Martin,  that  I  deem  it  sufficient  to  state  that  I  concur  fully  with  the 
opinion  drawn  up  by  him. 

Mabtin,  J. — The  defendants  in  this  case  contend,  that  the  hoop- 
poles  were  properly  attached  for  the  vendor's  debt,  because  they  had 
not  yet  begun  to  be  the  vendee's  property,  notwithstanding  they 
were  sold  and  delivered  to  him,  and  he  had  partly  paid  for  them 
having  been  sold  by  tale,  and  not  having  been  all  counted,  before  the 
seizure,  if  any  part  of  them  was;  for  our  statute  provides,  that  such 
a  sale  is  not  perfect,  inasmuch  as  the  things  sold  are  at  the  risk  of 
the  seller,  till  they  be  counted.    Civil  Code,  346,  art  6.    And  it  is 

3* 
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hence  held,  that  according  to  the  general  principle  res  perii  domino 
suo,  as  the  risk  was  for  the  vendor,  he  was  the  owner  of  the  poles. 

The  principle  is  a  general,  but  not  an  universal  one.  It  is  of  the 
nature,  not  of  the  essence  of  the  contract  of  sale.  As  soon  as  the 
sale  is  perfected  by  the  assent  of  the  parties,  the  vendee  becomes  as 
to  the  vendor,  the  owner  of  the  thing;  the  latter  cannot  sell  or  abuse, 
nay  neglect  to  have  a  certain  degree  of  care  of  it,  without  becoming 
liable  to  the  former.  If  he  be  discharged  of  the  obligation.of  deliver- 
ing it  by  its  destruction  without  his  fault,  it  is  because  an  obligation 
to  give  a  thing  is  dissolved  by  the  destruction  of  it.  As  to  third  per- 
sons, the  property  of  the  thing  sold  does  not  pass  to  the  vendee  till 
after  delivery. 

Nothing  prevents  the  parties  to  agree,  that  the  thing  sold  shall 
remain  at  the  vendor's  risk  till,  or  even  some  time  after  the  delivery. 
And  this  convention  has  not  any  other  effect  on  the  contract  of  sale, 
than  to  charge  the  vendor  with  the  risk;  it  does  not  impair  the  ven- 
dee's right,  it  is  merely  for  his  advantage. 

If  it  be  agreed,  that  thp  thing  sold  be  at  the  vendor's  risk  till  deli- 
very, the  vendee  is  not  less  the  owner  of  the  thing,  as  to  the  vendor, 
who  can  no  more  sell  or  abuse  the  thing,  without  being  liable  to 
damages. 

If,  in  the  sale  of  a  slave,  sick,  or  convalescent,  it  be  agreed  that,  till 
his  perfect  recovery,  he  shall  remain  at  the  risk  of  the  vendor  after 
delivery,  till  he  be  perfectly  recovered  or  during  a  fixed  time,  this 
circumstance,  introduced  for  the  benefit  of  the  vendee,  does  not 
impair  his  rights.  He  is,  in  the  meanwhile,  the  absolute  proprietor, 
although  the  slave  be  not  at  his  risk,  but  at  that  of  the  vendor,  whose 
creditors  would  in  vain,  attempt  to  make  the  slave  liable  to  their 
claims. 

The  liability  of  the  vendor,  in  the  case  just  put,  is  introduced  by, 
the  agreement  of  the  parties.  It  is  so,  by  the  law,  in  cases  of  sales 
by  tale.  The  consequences  of  it  cannot,  we  apprehend,  differ,  in 
either  hypothesis. 

The  principle  res  peril  domino  suo  applies  between  the  owner  and 
possessor;  the  object  of  it  is,  that  the  former,  not  the  latter,  bear  the 
loss  of  the  destruction  of  the  thing  perishing  without  the  fault  of  the 
latter. 

I  conclude  that  the  hoop-J>oles  were  in  the  present  case,  the  pro- 
perty of  the  plaintiff,  the  vendee,  when  they  were  attached. 

If  the  property  of  A  be  seized  on  a  writ  commanding  the  seizure 
of  that  of  B.,  there  cannot  be  any  doubt  of  the  right  of  A  instantly 
to  sue  the  officer  at  once,  with  the  party  authorising  the  seizure  aa 
trespassers.  He  is  not  bound  to  interfere  in  the  suit  in  which  the 
seizure  is  made. 

I  think  the  judgment  of  this  court  ought  to  be,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed,  and  that  the 
plaintiff  recover  from  the  defendant,  the  sum  of  625  dollars,  with 
costs  in  both  courts. 
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Mathews,  J. — I  concur  in  the  above  opinion. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed;  and  this  court 
proceeding  to  give  such  judgment  as  in  their  opinion  ought  to  have 
been  given  in  the  parish  court,  it  is  ordered,  adjudged  and  decreed, 
that  the  plaintiff  recover  from  the  defendants  the  sum  of  six  hundred 
and  twenty-five  dollars,  with  costs  in  both  courts. 

Preston,  for  the  plaintiff. 

Hoffman,  for  the  defendants. 
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Where  two  mite  to  compel  a  "farced  surrender"  are  carried  on  by  different  creditor* 
at  the  samo  time,  the  order  of  a  stay  of  proceedings  made  on  the  second  application, 
does  not  estop  the  defendant  to  contest  the  legality  of  the  first. 

A  **  forced  surrender"  is  that  which  is  ordered  at  the  instance  of  the  creditors  of  an  insok, 
vent;  whenever  the  application  for  relief  comes  from  the  debtor  it  is  the  "  voluntary." 

Tbi«  u  forced  surrender"  may  be  ordered  in  all  cases  where  the  insolvent,  being  a  mer- 
chant or  trader,  is  in  failing  circumstances. 

But  the  oath  of  the  creditor  alone,  is  not  sufficient  to  obtain  an  order,  to  sequestrate  the 
property  of  the  insolvent,  and  call  a  meeting  of  his  creditors. 

APPEAL  from  the  court  of  the  first  district. 

Pokter,  J. — The  petition  in  this  case  sets  forth,  that  John  Brandt; 
&  Henry  Foster,  the.  defendants,  together  with  James  Johnson  & 
William  Ward,  of  the  county  of  Scott,  and  State  of  Kentucky,  were 
lately  transacting  business  in  the  city  of  New  Orleans,  under  the  style 
of  John  Brandt  &  Co.,  and  that  said  partnership  was  indebted  on  or 
before  the  20th  September,  1820,  to  James  Johnson  &  William  Ward, 
two  of  the  cQ-partners,  in  the  sum  of  30,697  dollars,  and  57  cents,  to 
E.  P.  Johnson  &  Co.  5131  dollars,  and  45  cents,  to  Ward  &  Johnson, 
14,287  dollars,  and  45  cents,  and  to  one  Lee  White,  512  dollars,  and 
50  cents,  amounting  in  the  whole,  to  50,628  dollars,  and  97  cents; 
which  debts,  it  is  alleged,  were  legally  assigned  to  the  petitioner  for  a 
valuable  consideration.  And  that  in  addition  to  these  debts,  he  is 
also  entitled  by  virtue  of  an  assignment  from  the  said  James  Johnson 
and  William  Ward,  to  any  estate  owned  or  possessed  by  them  in 
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Louisiana;  to  any  owned  by  the  late  firm  of  John  Brandt  &  Co.,  and 
to  all  accounts  or  claims  of  James.  Johnson  and  William  Ward, 
against  said  partnership. 

After  this  statement  of  the  debts  due  by  said  firm,  and  the  manner 
in  which  the  plaintiff  obtained  an  interest  in  them,  various  acts  of 
fraud  and  misconduct,  on  the  part  of  the  defendants  in  this  suit,  are 
alleged.  It  is  stated  that  they  have  unfaithfully  and  unskilfully 
managed  the  affairs  of  the  partnership,  in  purchasing  real  property 
in  their  own  names  out  of  partnership  funds;  in  purchasing  real 
estate  in  the  name  of  the  firm  with  said  funds,  without  the  know- 
ledge, and  contrary  to  the  consent  of  the  co-partners;  in  stop- 
ping payment,  by  reason  of  their  injudicious  and  fraudulent  conduct, 
and  obtaining  a  respite  from  their  creditors;  in  refusing  to  permit 
their  co-partners  to  examine  the  partnership  books;  and  finally,  by 
wasting  the  estate  and  property  of  the  partnership,  and  failing  to  meet 
the  first  instalment  of  the  debts,  for  the  payment  of  which  their  cre- 
ditors had  accorded  them  a  term  of  years. 

By  reason  of  which  it  is  averred  that  the  defendants  are  insolvent, 
and  that  unless  prevented  by  the  interposition  of  the  court,  the  estate 
of  the  late  firm  of  John  Brandt  &  Co.  (which  has  been  for  sometime 
dissolved)  will  likewise  prove  insolvent. 

The  petition  concludes  with  a  prayer,  that  J.  Brandt,  Henry  Foster, 
James  Johnson,  William  Ward,  and  R.  M.  Johnson,  be  cited  to  an- 
swer the  petition;  that  an  account  be  taken  of  the  affairs  of  said  part- 
nership; that  a  writ  of  sequestration  may  issue  against  the  books, 
papers  and  effects  of  the  said  Brandt  &  Foster,  jointly  and  separately; 
that  a  meeting  of  the  creditors  be  called  to  advise  upon  a  mode  of 
settling  their  affairs,  and  disposing  of  the  property  of  said  firm  of 
Brandt  &  Foster;  and  that  such  other  and  further  relief  may  be  grant- 
ed as  the  equity  of  the  case  requires. 

On  this  petition  the  judge  granted  an  order,  that  the  creditors  should 
meet  and  receive  a  cession  of  the  defendants'  estate;  and  that  the 
goods,  chattels,  effects  and  other  estate  of  the  defendants  be  seques- 
tered and  held  subject  to  the  further  order  of  the  court.  From  this 
order  the  defendants  appealed. 

The  only  evidence,  which  comes  up  with  the  record,  is  an  affidavit 
of  the  agent  of  the  petitioner,  who  swears  to  the  truth  of  the  greater 
number  of  the  allegations  in  the  petition.  But  as  the  record  of  the 
proceedings  in  the  district  court,  in  the  case  of  Brandt  &  Co.  v.  Their 
Creditors,  praying  for  a  respite,  is  referred  to  in  the  petition,  and  has 
been  argued  on  by  counsel,  I  have,  in  forming  an  opinion  in  this  cause, 
considered  the  fact  of  such  respite  having  been  accorded,  in  proof 
before  us. 

Several  questions,  of  considerable  importance  to  the  community, 
have  been  discussed,  and  are  presented  for  decision.  Before  we  can 
arrive  at  them,  an  objection  not  connected  with  the  merits  must  be 
disposed  of. 
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By  admission  of  the  parties,  signed  and  made  part  of  the  record 
by  consent,  it  appears  that  since  this  appeal  was  taken,  other  creditors 
of  Brandt  &  Co.  have  petitioned  and  obtained  an  order  of  the  district 
court,  calling  a  meeting  of  their  creditors,  and  staying  all  proceedings 
against  their  persons  and  property.  Under  this  order  syndics  have 
been  appointed,  and  it  is  now  contended  that  this  order  of  the  district 
court  staying  all  proceedings  being  unappealed  from,  is  in  full  force, 
and  that  this  court  can  take  no  further  cognisance  of  the  cause  until 
that  order  is  rescinded. 

This  objection  may  be  considered  in  a  twofold  aspect.  First,  as  to 
the  order  of  the  court  below  having  the  effect  of  staying  proceedings 
here;  and  second,  whether  the  appointment  of  syndics  has  not  pro- 
duced a  change  of  parties,  and  rendered  Brandt  &  Foster  incapable 
to  act  any  further  in  this  cause. 

I.  As  the  constitution  has  created  this  court,  and  given  it  supreme 
appellate  powers,  I  do  not  think  that  its  exercise  of  them  can  be  sus- 
pended, or  in  any  way  affected  by  the  orders  which  an  inferior  court 
may  issue.  Sueh  a  doctrine  would  render  this  tribunal  subordinate, 
instead  of  being  supreme;  for  in  the  case  now  before  us,  if  the  defen? 
dants  had  appealed  from  the  decision,  which,  it  is  contended,  stay£ 
proceedings  here,  another  creditor  might  have  made  a  similar  appli- 
cation to  the  district  court,  which  in  its  turn  would  have  produced 
the  same  effect;  and  in  this  way  bur  power  to  grant  relief  might  have 
been  suspended,  until  at  last  it  was  not  of  any  advantage  to  the  party 
to  obtain  it. 

II.  The  authority  of  syndics  to  appear  and  be  made  parties  to  a 
cause  where  the  insolvent  is  plaintiff  or  defendant,  before  the  proceed- 
ings, in  virtue  of  which  they  may  be  appointed,  are  homologated,  is 
by  no  means  clear.  Febrero,  cincojuicios,  lib,  3,  cap.  3,  sect.  1.  Bolerot 
de  decoclione,  tit.  4,  quest.  2,  n.  15,  16.  But  admitting  that  they 
have  this  right  when  the  surrender  is  voluntary,  it  does  follow  they 
should  possess  it  when  forced;  for  the  proceedings  had  against  the 
debtor  who  opposes  it,  do  not  conclude  him  until  finally  homologated. 
It  is  true,  the  defendants  might  have  appealed  from  the  order,  but 
they  were  not  obliged  to  do  so,  as  they  may  appeal  from  the  confir- 
mation by  the  court  of  the  ulterior  proceedings  had  before  the  notary. 
It  would  be  incorrect  I  think  to  hold,  that  a  case  which  we  are  bound 
to  presume  the  defendants  are  obstinately  disputing  below,  should, 
during  the  pendency  of  it,  be  used  as  a  means  to  prevent  them  resist- 
ing a  similar  attempt  here;  and  nothing  but  the  most  positive  law. 
could  justify  the  court  permitting  persons  to  be  made  parties,  who 
have  an  interest  to  lose  the  suit,  they  wish  to  be  allowed  to  carry  on, 
I  am  of  opinion,  therefore,  that  this  objection  cannot  be  sustained,  and 
that  it'is  the  duty  of  the  court  to  examine  the  case  on  its  merits. 

The  first  question  arises  on  the  form  of  the  action: — that  it  is  an 
action  to  make  the  defendants  account,  and  yet  takes  the  means  of 
accounting  from  them;  that  it  does  not  authorise  the  prayer  for  a. 


34  SUPREME  COURT. 

[Ward  c.  Brandt  et  ah] 

sequestration,  because  it  cannot  be  known  until  the  account  is  rendered 
if  any  thing  be  due. 

I  do  not  think  there  is  any  weight  in  these  objections.  There  is  no 
incompatibility  between  the  prayer  that  the  defendants  shall  account, 
and  that  a  sequestration  be  accorded.  A  demand  of  this  kind  does  not 
proceed  on  the  presumption  that  nothing  is  due,  but  that  something 
is,  though  the  exact  amount  cannot  be  ascertained.  The  application 
for  the  books  is  also  consistent  with  the  object  sought  for,  as  the 
request  in  the  petition  is  not  that  the  defendants  shall  render  an  account, 
but  that  the  court  shall  order  one  to  be  taken. 

Be  this  however  as  it  may,  it  cannot  affect  the  proceedings  in  this 
cause,  for  independent  of  the,  sum  claimed  by  the  petitioner,  as  repre- 
senting the  rights  of  partners  in  the  firm  of  J.  Brandt  &  Co.,  he  also 
alleges  debts  due  to  those  partners  in  their  private  right,  and  to  other 
persons  of  whom  he  is  the  assignee. 

The  defendants  next  contend  that  the  order  given  by  the  judge  is 
not  legal,  and  that  the  "forced  surrender,"  known  to  our  law,  is  that 
which  the  defendant  himself  is  compelled  to  resort  to,  when  impris- 
oned on  execution,  at  the  suit  of  his  creditors. 

In  support  of  this,  they  rely  on  the  law  of  the  Partidas,  5,  15,  4, 
which  declares  that  if  a  man  will  neither  pay  his  debts,  nor  abandon 
his  estate,  the  judge  is  directed  to  put  him  in  prison  until  he  does  one 
or  the  other;  and  a  statute  of  our  legislature,  2  Martin's  Digest,  448, 
which  enacts  that  if  a  debtor  refuses  to  deliver  up  his  property,  and 
transfer  it  for  the  benefit  of  his  creditors,  he  shall  suffer  imprisonment 
at  hard  labor,  not  less  than  two  or  more  than  ten  years. 

These,  it  is  contended,  are  the  means,  and  the  only  means  given 
by  law,  to  force  a  surrender  from  the  debtor,  and  that  if  he  is  obstinate 
and  refuses  to  comply,  there  is  no  power  in  the  court  to  order  one. 

If  the  inquiry  was  material,  it  would  perhaps  be  found  that  these 
laws  were  intended  to  give  relief  in  cases  where  the  the  debtor  con- 
ceals his  property.  This  is  very  obviously  the  object  of  our  statute, 
which  compels  a  debtor  in  actual  confinement,  to  make  out  a  sche- 
dule of  his  property  on  oath,  and  transfer  it  to  his  creditors.  For,  as 
by  law,  the  debtor  cannot  be  imprisoned  until  a  fieri  facias  is 
returned,  no  property  found;  the  very  proceedings  given  to  make 
him  disclose  and  abandon  his  estate,  implies  that  he  has  effects  which 
the  creditor  could  not  reach  by  tHe  ordinary  means. 

But  this  question  I  think  turns  on,  and  must  be  governed  by  the 
positive  expressions  in  our  Code,  art.  168.  "  The  voluntary  surren- 
der of  property  is  that  which  is  made  at  the  desire  of  the  debtor 
himself." 

"  And  the  forced  surrender  is  that  which  is  ordered  at  the  instance 
of  the  debtor's  creditors  or  of  some  of  them,  in  cases  provided  for  by 
law."     Idem. 

According  to  the  defendants,  the  "  forced  surrender,"  here  spoken 
of,  is  that  which  by  imprisonment  the  debtor  is  forced  to  make. 

That  mode  of  proceeding  would  not,  it  appears  to  me,  satisfy  these 
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expressions, "  ordered  at  the  instance  of  the  creditors."  It  would 
not  be  ordering  the  surrender,  but  imprisoning  the  party  until' he 
consented  to  surrender. 

If  the  course,  contended  for  by  the  defendants,  is  the  correct  one, 
in  what  then  would  it  differ  from  ordinary  cases?  Every  application, 
according  to  this  doctrine,  would  possess  the  features,  and  take  the 
appellation  of  a  forced  surrender.  There  is  not  a  petition  presented 
to  have  the  benefit  of  the  laws  for  the  relief  of  insolvent  debtors,  in 
which  the  party  does  not  state  that  he  is  compelled  by  some  cause 
or  other,  to  apply  for  their  protection.  The  reasons  vary  with  the 
situation  of  the  petitioner;  sometimes  because  he  cannot  pay  his 
debts;  sometimes  because  a  creditor  threatens  to  pursue  him  in  law, 
and  he  fears  a  fair  distribution  of  his  estate  will  not  be  made;  or 
because  he  is  threatened  to  be  imprisoned;  or  because^he,  actually  is 
so.  In  all  these  cases  it  is  compulsion  which  makes  the  debtor  call 
his  creditors  together.  But  still  it  has  not  been  doubted,  that  in 
cases  such  as  are  just  stated,  there  is  a  "voluntary  surrrender." 
They  have  been  uniformly  held  so,  and  I  do  not  think  that  we  can 
by  distinguishing  the  different  degrees  of  necessity  which  induce  the 
demand,  say  that  in  the  one  case  it  is  forced,  and  the  other  it  is  not. 
Whenever  the  application  for  relief  comes  from  the  debtor,  the  surren- 
der is  voluntary.  I  know  of  no  other  criterion  to  distinguish  it  from 
that  which  is  forced. 

Again,  if  we  were  to  construe  the  law  as  contended  for,  so  that  a 
forced  surrender  was  dependent  on  the  will  of  the  debtor,  the  words 
"  ordered  at  the  instance  of  the  creditor,"  would  have  no  meaning. 
The  court  could  not  order  it;  and  if  the  debtor  chose  to  be  obstinate, 
the  surrender  never  could  be  compelled.  A  construction,  which 
ends  by  rendering  important  expressions  of  the  law  useless  and  of 
no  effect,  cannot  be  adopted;  it  violates  the  best  rule  for  the  interpre- 
tation of  statutes. 

It  has  been  strenuously  contended  that  the  reference  in  the  Code 
to  the  "  cases  provided  for  by  law,"  means  the  case  put  in  the  law 
of  the  ParlidaSj  and  statute  already  cited,  when  the  debtor  will  not 
pay  his  debts,  and  is  imprisoned  in  consequence. 

It  is  quite  probable,  that  the  non-payment  of  debts  may  be  one 
of  the  cases  in  which  a  forced  surrender  can  be  ordered.  Bat  it  is 
not,  in  my  opinion,  the  only  one;  it  may  also,  I  think,  be  decreed, 
whenever  the  defendant  is  in  failing  circumstances.  Imprisonment 
I  do  not  consider  as  indispensable,  for  that  is  not  so  much  a  proof  of 
insolvency  as  a  consequence  of  these  acts,  from .  which  a  court  is 
authorised  to  declare  it. 

The  failing  circumstances,  already  alluded  to,  are  those  cases 
where  the  debtor,  who  is  a  trader  or  merchant,  conceals  his  person 
or  his  property  from  his  creditors,  with  an  intention  to  defraud  them; 
or  who  absconds,  taking  with  him  his  effects  and  books  of  accounts; 
or  is  unable  to  pay  all  his  debts;  or  who  applies  for  a  respite;  or  to 
have  the  benefit  of  those  laws  made  for  the  relief  of  insolvent  debtors; 
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or  against  whom  execution  has  issued;  or  who  fails  to  discharge  his 
debts  as  they  become  due.  Novissima  Recopilacion,  lib.  11,  tit. 
32,  /.  2,  3,  5,  6,  7. 

In  all  these  cases,  that  proceeding  which  our  law  contemplated, 
by  the  expressions,  "  forced  surrender"  may  be  ordered;  the  credi- 
tors may  apply,  that  a  concursobe  formed;  that  syndics  be  appointed; 
that  the  property  be  sequestered  and  applied  to  the  common  benefit; 
and  that  the  debtor,  if  he  conceals  his  effects,  be  imprisoned  until  he 
makes  a  full  and  fair  disclosure  respecting  them.  Curia  Philipica, 
lib.  2,  cap*  11,  n.  21,  31;  Bolero,  Tract,  de  decoclione,  titulus  2, 
quest.  5,  n.  18,  19. 

Great  inconvenience  would  result,  and  frauds  of  every  description 
might  be  committed  with  impunity,  if  creditors  had  not  such  a 
power. 

The  defendants,  however,  still  insist,  that  if  such  an  order  can  be 
made,  yet  it  issued  improvidently  in  this  case. 

According  to  the  practice  in  Spain,  the  debtor  who  had  failed,  or 
who  was  suspected  of  failing,  could  be  arrested,  and  his  property  se- 
questered. To  obtain  these  orders,  ex  parte  proof,  by  witnesses,  was 
held  sufficient.  Curia  Philipica,  lib.  2,  cap.  11,  n.  23.  The  same 
evidence  must  be  given  us,  unless  it  can  be  shown,  that  our  statutes 
have  changed  the  practice,  or  that  great  inconvenience  would  result 
from  maintaining  it. 

I  know  of  no  change  which  our  laws  have  made  on  this  subject, 
and  the  inconveniences,  I  think,  are  on  the  other  side. 

To  give  every  creditor,  whether  he  be  a  resident  or  non-resident 
of  the  state,  the  privilege  of  declaring  his  debtor  insolvent,  and  seiz- 
ing his  property  of  every  description,  without  furnishing  security  for 
the  consequent  'damage  that  may  ensue,  is  evidently  a  power  that 
might  be  exercised  to  the  most  iniquitous  purposes.  It  is  but  right, 
therefore,  to  require,  that  the  facts  on  which  so  severe  a  remedy  is 
demanded,  should  be  fully  proved.  What  shall  be  the  nature  and 
extent  of  that  proof,  it  is  impossible  to  define;  it  must  depend  on  the 
circumstances  of  the  case,  and  those  who  have  to  act  on  it  should 
weigh  it  cautiously.  It  may,  however,  I  think  be  safely  said,  that 
the  oath  alone,  of  the  party  applying,  is  not  sufficient. 

In  this  case  the  facts  have  been  proved  by  an  agent  standing  in 
the  place  of  his  principal,  acting  for  him,  and  representing  him.  His 
evidence,  I  consider,  the  same  of  that  as  the  plaintiff  himself,  and  is 
not  that  kind  of  proof  which  the  law  requires. 

The  fact  of  a  respite  having  been  granted,  and  the  oath  of  the 
petitioner,  swearing  to  a  non-compliance  with  it,  would,  in  my 
opinion,  have  been  sufficient,  if  it  appeared,  that  the  plaintiff  was 
actually  a  creditor;  but  nothing  has  been  shown  (except  from  the 
affidavit  of  the  agent)  to  prove  that  he  was  so.  And  I  understood, 
no  fact  was  admitted,  except  that  Brandt  &  Foster  did  obtain  a  respite 
from  those  to  whom  they  were  indebted. 
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I  am,  therefore,  of  opinion,  that  the  order  for  a  meeting  of  creditors, 
and  sequestration,  granted  in  this  case,  issued  improvidently,  and 
should  be  set  aside,  and  that  the  plaintiff  and  appellee  pay  the  cost 
of  this  appeal. 

Martin,  J. — I  concur  in  the  opinion  just  expressed,  except  in  the 
part  which  declares  it  necessary,  that  the  prayer  for  a  sequestration 
should  be  accompanied  by  some  other  evidence,  than  the  oath  of  the 
applicant,  or  his  agent. 

If  the  question  was  res  nova,  I  would,  perhaps,  have  no  difficulty 
in  acceding  to  the  proposition;  but  ever  since  the  Americans  took 
possession  of  this  country,  process  (directed  to  issue  on  the  judge' 
being  satisfied  with  the  truth  of  the  allegations  in  the  petition)  has 
been  obtained  on  the  oath  of  the  applicant;  and  it  is  too  late,  in  my 
humble  opinion,  to  examine  the  question.  The  evils  which  it  is  appre- 
hended might  result  from  the  continuation  of  the  practice,  appear  to 
me  merely  theoretical.  During  nearly  eighteen  years  this  practice 
has  prevailed,  no  case  has  happened,  in  my  knowledge,  which 
excites  such  an  apprehension. 

I  think  that,  if  the  judge  be  satisfied  of  the  truth  of  the  facts  alleged 
in  the  affidavit  of  the  applicant,  he  may  order  the  writ  of  sequestra- 
tion to  issue,  and  that  this  is  left  to  his  discretion;  and  if  that  discre- 
tion be  properly  exercised,  this  court  ought  not  to  interfere.  In  the 
present  case,  I  think  it  was. 

Mathews,  J. — I  concur  in  the  opinion  read  by  Judge  Porter. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  order  for 
the  meeting  and  the  sequestration  be  set  aside,  at  the  costs  of  the 
applicant  and  appellee.* 

Mazereau  and  Livingston,  for  the  plaintiff. 

Hawkins  and  Derbigny,  for  the  defendants. 

*  A  rehearing  was  granted  in  this  case,  on  a  point  of  evidence.  But  this  opinion  i* 
now  printed,  to  elucidate  the  decision,  in  the  case  of  Dysan  et  al.  v.  the  same  defendants, 
9  Martin,  493,  in  which  the  present  is  referred  to. 
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Heno  et  al.  v.  Heno.     IX.  643. 

THE  plaintiffs,  minors,  by  their  curator  ad  litem,  sue  the  defend- 
ant their  father  for  alimony;  stating  that  their  mother  is  dead,  and 
their  father  refuses  to  support  them  out  of  his  house,  into  which  they 
allege  they  can  not  get  admission. 

Martin,  J.,  in  giving  an  opinion  concurred  in  by  his  colleagues 
said: — The  plaintiffs  have  shown,  that  their  father  lives  in  concu- 
binage, with  a  woman  of  color.  This  is  certainly  a  good  reason  why 
the  court  should  not  compel  his  daughter,  a  white  girl,  to  return  into 
his  house;  neither  can  there  be  any  propriety,  though  the  reasons  are 
not  equally  strong,  in  ordering  the  sons  to  return  there,  when  it  is 
shown  that  their  father  made  them  associate  and  eat  with  the  woman 
with  whom  he  lives,  and  her  children. 

It  is,  therefore,  clear  to  me,  that  it  is  just  that  these  children  should 
receive  such  a  support  as  he  is  able  to  afford  to  them,  out  of  his 
house.  His  ability  was  a  proper  subject  of  a  jury's  inquiry,  as  well 
as  the  quantum  of  the  allowance,  and  I  am  not  able  to  say  that  they 
formed  wrong  conclusions. 

One  of  the  plaintiffs  is  a  minor  under  the  age  of  puberty;  the  court 
was  of  opinion  that  she  was  not  properly  represented  by  a  curator 
ad  litem,  and  remanded  the  cause  as  to  her,  with  the  directions  to 
the  judge  to  proceed  therein  after  her  tutor  or  under  tutor  shall  have 
appeared. 
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St  Avid  et  al.  v.  Weimprender's  Syndics.     IX.  648. 

Syndics  cannot  take  possession  of  an  estate  on  the  ground  that  the  possessor  obtained  it 

from  their  insolvent  by  a  fraudulent  sale. 

APPEAL  from  the  court  of  the  first  district. 

The  plaintiffs,  creditors  of  the  defendant  brought  their  action  for 
the  forced  surrender  of  his  property,  on  the  7th  of  February,  1820. 
A  few  days  after  G.  &  B.  Weimprender,  his  sons,  presented  their 
petition  of  intervention;  stating  that  the  syndics  of  the  defendant's 
creditors,  were  about  seizing  as  part  of  his  estate  a.  plantation  and 
negroes,  the  property  of  the  intervening  party,  purchased  by  them 
from  the  defendant  by  a  bill  of  sale,  under  private  signature  of  the 
2d  of  May,  1817,  and  duly  recorded  in  the  office  of  the  parish  judge, 
on  the  8th  of  July,  1819;  whereupon  they  obtained  an  order  by 
which  the  syndics  were  enjoined  from  interfering  with  said  planta- 
tion or  negroes. 

On  the  1 1th  of  March,  M.  Weimprender,  wife  of  G.  Weimprender, 
and  G.  &  B.  Weimprender  filed  their  claim,  &c. 

Porter,  J.,  said: — It  appears  by  evidence  that  on  the  appoint- 
ment of  syndics  to  the  insolvent's  estate,  they  entered  into  and  took 
possession  of  the  property  in  the  hands  of  the  defendant,  acting  I 
presume  upon  the  principle  that  the  sale  from  the  father  to  his  sons 
of  the  plantation  was  fraudulent  and  that  they  had  a  right  to  disre- 
gard it. 

Now  this  step  appears  to  me  to  have  been  both  harsh  and  illegal. 
If  the  sale  was  fraudulent,  it  was  not  less  a  sale,  and  binding  upon 
third  parties,  until  declared  null  by  any  action  which  the  law  gives 
for  that  purpose.  Curia  Philipica,  lib.  2,  Verbo  JRevocatoria,  no.  1. 
And  the  possession  of  the  vendees  was  a  legal  possession  until 
deprived  of  it  in  due  course  of  law. 

With  the  question  of  fraud,  therefore,  I  think  we  have  nothing  to 
do  in  this  case,  and  our  inquiry  must  be  limited  to  the  single  fact — 
had  the  claimants  possession  of  this  property  at  the  time  that  the 
syndics  forcibly  took  it  from  them?  The  evidence  is  satisfactory  to 
my  mind  that  they  had.  I  am  therefore  of  opinion  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  it  be 
ordered,  adjudged  and  decreed  that  the  claimants  do  recover  from 
the  plaintiffs,  the  amount  of  sugar  and  molasses  bonded  in  this  cause, 
and  that  the  plaintiffs  and  appellees  pay  the  costs  of  this  appeal. 
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Martin,  J.,  read  a  similar  opinion,  and 

Mathews,  J.,  concurred.  • 

De?iis,  for  the  plaintiffs. 

Eustis,  for  the  defendants.  % 


Livingston  v.  Heerman.     IX.  656. 


Whether  a  challenge  to  the  competency  of  a  juror  should  be  made  before  he  is  sworn?— 
quare. 

But  if  the  party  who  objects  to  him,  refuses  to  consent  that  he  shall  withdraw,  and  be 
replaced  by  another,  he  cannot  allege  it  as  error. 

When  a  cause  is  tried  on  special  facts  submitted  to  a  jury,  the  law  has  not  made  any 
provision  for  taking  down  the  evidence  by  the  clerk. 

Private  deeds  of  sale  for  real  estate,  are  legal  evidence  to  go  to  a  jury* 

A  party  cannot  complain  of  the  withdrawing  of  a  paper  which  has  heen  received  in  evi- 
dence, if  he  accompanies  his  objection  by  the  declaration  that  he  does  not  intend  to 
make  use  of  it. 

On  a  trial  in  which  facts  alone  are  submitted  to  a  jury,  the  court  cannot  charge  them  on 
points  of  law. 

The  facts  submitted,  need  not  specially  be  set  out  in  the  petition  and  answer.  It  is 
sufficient  if  they  grow  out  of  the  pleadings. 

A  person  who  slanders  the  title  of  another  to  real  estate,  may  be  compelled  to  bring  suit, 
to  prove  the  truth  of  what  he  has  said. 

And  if,  in  answer  to  the  petition  filed  for  that  purpose,  he  sets  up  his  title,  and  the  par- 
ties go  to  trial  on  the  merits,  the  court  will  not  set  aside  the  proceedings,  on  the  ground, 
that  nothing  could  be  inquired  into  but  the  question,  whether  or  not  he  was  obliged  to 
make  good  his  declaration  by  an  action  at  law. 

And,  in  such  a  case,  the  defendant  is  actor,  and  the  onus  probandi  lies  on  Jiim. 

It  is  not  necessary  to  enable  the  court  to  decide  on  the  title  for  land,  that  there  should  be 
a  prayer  in  the  petition  to  be  put  in  possession.  After  a  cause  has  been  fully  tried  on 
its  merits,  the  court  will  feel  great  reluctance  to  remand  a  cause  on  a  technical  objec- 
tion.   The  words  f rente  a  la  levee,  do  not  signify  a  boundary  on  the  river. 

The  purchaser  of  a  riparious  estate,  under  these  expressions,  does  not  acquire  land  on  the 
river,  when  it  is  proved,  that  there  was  property  susceptible  of  private  ownership, 
beyond  the  levee. 

APPEAL  from  the  court  of  the  first  district. 
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Porter,  J. — The  petitioner  asserts  that  he  is  the  owner  of  a  lot  of 
ground  situated  in  the  fauxbourg  St.  Mary,  having  certain  metes  and 
boundaries  on  which  he  has  made  improvements;  that  he  has  wished 
to  sell  it,  and  that  he  could  have  obtained  a  great  price  for  it.  But 
that  one  Lewis  Heerman,  of  the  said  city,  gives  out  in  speeches,  that  he 
is  tfee  owner  and  proprietor  of  the  same;  that  he  (the  petitioner)  had 
re^bested  him  to  desist  from  thus  slandering  the  title,  or  if  he  had  any 
just -claim  for  the  property,  to  bring  a  suit  for  it.  That  the  said 
Heerman  will  neither  give  up  his  claim,  nor  prosecute  it  at  law;  but 
continues  to  assert  his  right  to  it,  to  the  damage  of  the  petitioner, 
20,000  dollars. 

The  petition  concludes  with  a  prayer,  that  Heerman  may  set  forth 
his  title,  if  any  he  has,  or  pretends  to  have  for  the  said  parcel  of  land, 
or  any  part  thereof,  and  on  his  not  producing  a  satisfactory  title,  that 
the  petitioner  may  be  quieted  in  his  possession  against  his  said  claims 
and  pretensions;  that  he  be  decreed  and  enjoined  utterly  to  desist 
therefrom,  and  if  the  court  shall  decree  that  the  said  Heerman  is  the 
true  owner  of  the  said  premises,  that  he  be  decreed  to  pay  for  all  the 
improvements  which  the  petitioner  has  made  on  the  land,  and 
expenses  by  him  incurred  therein  to  the  amount  of  90,000  dollars.  . 

The  defendant  answered,  denying  all  the  allegations  in  plaintiff's 
petition;  and  specially  alleged  that  he  was  the  true  and  lawful  owner 
and  possessor  of  a  certain  lot  of  land,  situated  in  the  suburb  of  St. 
Mary,  having  certain  metes  and  bounds;  that  the  prolongation  of 
these  boundaries  to  the  river,  included  all  the  land  within  them, 
known  by  the  name  of  batture;  that  the  plaintiff  has  not  any  legal 
title  to  the  said  premises,  or  any  part  thereof ;  and  he  further  prayed 
that  he  may  set  forth  his  title,  or  pretended  title,  under  whicb  he 
claims. 

The  defendant  further  answered,  that  all  the  improvements  made 
by  the  plaintiff  on  the  premises,  were  made  in  his  own  wrong,  and 
were  an  injury  to  the  defendant,  and  concluded  by  a  prayer  that  the 
premises  may  be  inquired  of  by  a  jury. 

The  real  question  arising  out  of  this  petition  and  answer  is,  whether 
the  alluvion  or  batture,  in  front  of  a  lot,  on  Chapitoulas  road  belongs 
to  the  plaintiff  or  defendant?  The  plaintiff  asserts  his  right  to  it  by 
possession,  and  a  conveyance  from  the  heirs  of  Bertrand  Gravier. 
The  defendant  claims  in  virtue  of  a  sale  made  by  said  Bertrand  Gra- 
vier and  wife,  in  the  year  1789,  to  one  John  Vessier,  and  by  said 
Vessier,  regularly  conveyed,  by  several  mesne  conveyances,  to  him. 

This  cause  was  tried  by  a  jury;  on  the  part  of  the  plaintiff,  nine- 
teen facts  were  submitted;  on  that  of  the  defendant,  twenty-one ;  and 
eight  questions. 

Before  we  can  arrive  at  the  merits  of  the  cause,  our  attention  is 
called  to  various  bills  of  exceptions  taken  by  the  defendant. 

I.  The  competency  of  Brandt,  one  of  the  jurors,  is  first  objected 
to.     From  the  first  and  second  bill  of  exceptions,  it  appears  that  the 

4*- 
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plaintiff  discovered  this  defect  after  the  jury  were  sworn,  and  that  he 
immediately  communicated  it  to  the  court,  offering  to  withdraw  this 
juror,  and  replace  him  by  another,  or  to  go  on  and  try  the  cause  with 
the  remaining  eleven;  to  both  these  propositions  the  defendant 
refused  to  accede. 

It  does  not  very  satisfactorily  appear  that  the  juror  was  incompe- 
tent; for,  though  the  declaration  made  by  him  applied  to  the  defen- 
dant's title,  he  followed  it  up  by  asserting  that  he  did  not  believe 
either  of  the  parties  had  a  right  to  the  property — that  it  belonged  to 
the  public. 

The  plaintiff  insists  that  the  challenge  should  be  made  before  the 
juror  was  sworn,  and  that  it  came  too  late.  Such  is  declared  to  be 
the  law;  3  Bac.  Abr.  765;  7  Cranch,  290;  and  a  new  trial  has 
been  refused  when  the  objection  was  not  taken  in  due  time.  2  Bay, 
150.  But  it  is  unnecessary  to  examine  that  point,  and  see  whether 
cases  might  not  arise  which  would  be  properly  an  exception  to  the 
general  rub.  For  as  the  defendant  in  this  cause  refused  to  permit 
the  juror  to  be  withdrawn,  he  cannot  now  make  his  incompetency 
the  ground  for  remanding  the  case  for  a  new  trial. 

II.  The  defendant,  on  the  swearing  of  the  jury,  called  on  the 
court  to  direct  that  the  evidence  about  to  be  given  should  be  taken 
down  by  the  clerk;  this  was  refused ;  and  a  bill  of  exceptions  being 
taken  to  this  opinion,  a  question  of  some  importance  is  presented. 

This  court,  which  has  supreme  appellate  powers,  is  limited  as  to 
the  manner  in  which  it  exercises  them,  and  can  only  take  cognisance 
of  causes  brought  before  it  in  that  way,  which  the  legislature  has 
thought  proper  to  direct. 

On  the  organisation  of  this  tribunal,  under  the  constitution,  the 
act  establishing  the  practice  to  be  pursued  in  it,  provided  that  there 
should  be  no  reversal  for  any  error  in  fact,  unless  on  a  special  verdict 
rendered  in  the  district  court,  or  on  a  statement  of  the  facts  agreed 
upon  by  the  parties  or  their  counsel,  &c. 

It  was,  I  believe,  the  general  understanding  of  the  profession 
throughout  the  state,  as  soon  as  this  law  was  known,  that  the  facts 
of  a  cause  could  not  be  presented  to  this  court  in  any  other  mode  but 
that  which  the  act  pointed  out 

Judicial  interpretation  of  the  statute  soon  confirmed  this  idea. 

In  the  case  of  the  Syndics  of  Hellis  v.  Asselvo,  3  Martin,  201, 
the  appeal  was  dismissed  because  the  statement  of  facts  was  signed 
after,  and  not  before  judgment;  it  was  not  pretended  there  that  the 
statement  was  incorrect;  but  it  was  rejected  because  the  law  had 
declared  it  should  come  up  in  another  manner. 

In  the  case  of  Longer  et  ai.  v.  Pigneau,  Ibid.  221,  the  court 
decided  that  it  could  not  act  on  the  information  derived  from  facts 
stated  in  the  opinion  of  the  judge. 

In  Beard  v.  Poydras,  Ibid.  505,  ode  of  the  parties  offered  to  intro- 
duce new  testimony.  It  was  refused,  and  the  court  observed  that 
the  legislature  had  determined  the  mode  in  which  causes  should  be 
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sent  up;  that  this  was  not  the  manner  pointed  out  by  the  act,  and 
that  evidence  coming  in  any  other  way  was  inadmissible.  The  same 
principle  was  recognised  and  enforced  in  Dubreuii  v.  Dubreuil,  5 
Mar  tin,  81. 

The  power  of  the  court,  in  regard  to  new  trials,  I  understand  to 
be  exercised  under  the  same  limitation.  Whenever  we  gather  from 
the  record,  brought  up  according  to  law,  that  the  merits  of  the  case 
requires  us  to  remand  a  cause,  it  is  our  duty  to  do  so.  But  we  can- 
not arrive  at  a  knowledge  of  the  facts  which  require  us  to  do  this,  in 
any  other  mode  but  that  which  the  law  points  out. 

The  legislature  has  thought  proper  to  afford  to  the  citizen  the 
benefit  of  a  new  trial  from  this  court  in  many  cases;  as  when  impro- 
per evidence  is  received;  when  proper  evidence  is  rejected;  when 
new  testimony  is  discovered  after  trial,  which  by  due  diligence  could 
not  be  had  before;  when  there  is  error  in  the  opinion  of  the  court  on 
matters  of  law;  in  these  and  similar  cases  the  remedy  exists,  because 
the  mode  of  bringing  the  error  before  the  appellate  tribunal  is 
pointed  out.  But  if  that  legislature  has  not  provided  the  means  by 
which  the  court  can  get  the  facts  before  it,  so  that  it  may  be  enabled 
to  judge  of  the  propriety  of  granting  a  new  trial,  where  the  verdict 
is  contrary  to  evidence;  does  it  follow,  as  a  consequence,  that  this 
court  can  supply  the  defect,  and  direct  a  mode  in  which  the  facts 
shall  come  before  us?  I  am  clear  in  the  opinion  that  it  can  not;  and 
that  we  are  not  permitted  to  take  notice  of  facts,  either  for  the  pur- 
pose of  granting  a  new  trial,  or  in  giving  final  judgment,  in  any 
other  manner  but  that  which  the  law  has  pointed  out,  and  that  where 
the  legislature  has  chosen  to  be  silent  as  to  the  means — it  is  an 
admonition  to  this  court,  that  the  end  did  not  require  they  should  be 
extended. 

The  reasoning  is  strengthened  by  the  circumstance  that  when  the 
act  was  passed,  making  the  verdict  of  the  jury  conclusive  on  parties 
submitting  a  cause  in  the  manner  it  has  been  done  here;  provision  was 
made  for  taking  down  the  evidence  in  every  other  case  except  where 
a  cause  was  presented  on  special  facts.  Acts  of  1817,  page  34, 
sect  12. 

It  is  true  that  in  some  of  the  courts  in  this  state,  since  the  passage 
of  the  act  just  alluded  to,  parties  have  been  in  the  habit  of  taking 
down  the  evidence.  But  in  those  courts  where  that  practice  has 
been  pursued,  resort  was  had  to  it  (as  far  as  my  experience  extended) 
by  consent;  for  as  the  verdict  was  uncertain,  each  party  wished  to 
guard  against  the  consequences.  This  was  the  case  in  the  suit  of 
Porter  v.  Dugat,  decided  at  the  last  term  of  this  court  for  the  western 
district,  and  as  the  objection  was  not  made  there,  no  inference  can 
be  drawn  from  the  court  remanding  it  for  a  new  trial. 

III.  The  fourth  and  fifth  bills  of  exception  were  taken  to  the 
introduction  of  private  deeds,  the  execution  of  which  by  the  parties 
was,  however,  admitted.  I  have  been  at  a  loss  to  discover  on  what 
this  objection  rests;  an  argument  might  perhaps  be  raised  as  to  the 
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time  when  they  operated  as  notice  to  third  parties,  but  that  could 
not  prevent  them  being  evidence  to  go  to  the  jury. 

IV.  A  plan  of  the  plantation  of  Bertrand  Gravier,  made  by  F. 
Trudeau,  in  the  year  1788,  was  offered  in  evidence,  to  the  introduc- 
tion of  which  the  defendant  objected  upon  the  ground  that  Jean 
Vessier,  under  whom  he  claimed,  did  not  purchase  in  pursuance 
thereof.  The  judge  in  permitting  the  paper  to  go  to  the  jury,  stated 
that  they  were  not  to  consider  the  plan  evidence  in  itself;  but  that 
it  might  be  evidence  if  connected  with  the  purchase,  by  extraneous 
proof.    To  this  opinion  the  defendant  excepted. 

Immediately  after  the  bill  of  exceptions  was  signed,  the  plaintiff 
asked  permission  to  withdraw  the  plan  which  the  jury  had  before 
them.  The  defendant  resisted  this,  stating  that  he  did  not  wish  to 
use  the  plan  as  evidence.  But  objected  that  the  plaintiff  had  not  a 
right  to  withdraw  it.  The  court,  however,  allowed  him  to  do  so, 
stating  to  the  jury  that  they  were  not  to  consider  it  as  evidence  in 
the  cause.    To  this  opinion  the  defendant  also  excepted. 

The  most  regular  course,  perhaps,  would  have  been  to  have 
called  on  the  party  to  show  the  relevancy  of  the  plan  to  the  pur- 
chase made,  before  it  was  submitted  to  the  jury.  This  is  the  ordi- 
nary practice,  though  it  is  difficult,  when  the  evidence  in  a  cause  is 
made  up  of  a  variety  of  facts,  to  prescribe  a  certain  order  in  which 
they  must  be  presented.  But  the  question  now  is,  whether  the 
admission  of  the  document  before  its  connection  with  the  defendant's 
title  was  shown,  under  the  declaration  of  the  judge,  that  it  was  not 
evidence  in  itself,  but  might  hereafter  be  made  so  by  other  testi- 
mony, has  worked  such  an  injury  to  the  party  that  the  cause  must 
be  sent  back.  I  think  it  has  not;  because  the  judge  told  the  jury 
that  it  was  not  evidence  against  the  defendant  until  other  proof  was 
brought  connecting  it  with  the  title;  because  it  was  withdrawn 
under  a  direction  from  the  court,  that  the  jury  were  not  to  consider 
it;  and  because  it  appears  that  they  did  not  so  consider  it;  for  in 
their  finding  on  the  third  fact  submitted  on  the  part  of  the  plaintiff, 
they  declare  that  the  plan  was  not  in  proof  before  them. 

On  the  right  of  the  defendant  to  have  this  paper  retained  after  the 
plaintiff  offered  it,  although  received  under  his  exception,  I  should 
have  no  doubt,  were  it  not  for  his  own  declaration  annexed  to,  and 
making  part  of  the  bill  of  exceptions,  "  that  he  did  not  want  or 
intend  to  make  use  of  the  plan  in  evidence."  If  he  did  not  want  it, 
then  he  could  not  be  injured  by  its  being  withdrawn. 

It  is  this  circumstance  which  distinguishes  this  case  from  that  of 
Posten  v.  Adams;  there  the  party  wished  to  use  the  paper  he  first 
objected  to. 

V.  The  eighth  bill  of  exceptions  was  taken  to  the  refusal  of  the 
judge  to  charge  the  jury  on  different  points  of  law,  and  directing 
them  erroneously  on  others;  as  nothing  but  facts  could  lawfully  be 
submitted  to  the  jury,  and  as  any  law  which  they  might  mix  up 
with  their  verdict,  must  be  disregarded  here;  I  do  not  see  how  die 
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defendant  could  be  benefitted  by  the  charge  he  required,  or  injured 
by  that  which  the  judge  delivered ;  it  is  unnecessary,  therefore,  to 
remand  the  cause  for  that  reason. 

VI.  There  is  another  bill  of  exceptions  in  which  the  defendant 
objects  to  the  opinion  of  the  judge,  on  the  pertinency  of  the  facts  sub- 
mitted to  the  jury. 

The  first  law  on  this  subject,  contained  in  2  Martin's  Digest,  156, 
ordains  that  the  court  shall  examine  whether  the  facts  are  within  the 
pleadings,  and  strike  out  such  as  do  not  fairly  arise  out  of  the  petition 
and  answer.  The  next  statute  on  the  same  point,  Acts  of  the  Legisla- 
ture, 1817,  p.  32,  s.  10,  directs  that  the  pertinency  of  the  statement  of 
facts  shall  be  judged  of  by  the  court. 

If  the  legislature  intended  these  statues  to  have  the  construction 
contended  for  by  the  defendant  in  this  cause;  that  the  facts  as  stated 
in  the  petition  and  answer,  should  be  submitted  and  nothing  else; 
there  would  not  have  been  any  necessity  to  provide  that  the  parties 
should  draw  up  a  statement  of  the  facts,  and  that  the  pertinency 
should  be  judged  of  by  the  court. 

This  law  has  received  a  different  construction,  and  the  practice 
under  it  has  been,  that  the  plaintiff  may  present  to  the  jury  facts 
which  go  to  establish  the  claim  set  up,  although  they  should  not  have 
been  set  forth  in  the  petition.  It  is  true,  that  these  facts  must  not  be 
at  variance  with  the  allegations  contained  in  the  petition  and  answer. 
But  it  never  has  been  understood  that  all  the  different  circumstances 
which  give  a  right,  or  furnish  a  defence  of  a  particular  kind,  should 
be  put  in  the  pleadings.  The  facts  submitted  are  always  pertinent 
when  they  tend  to  support  the  title  set  up;  and  as  no  replication  is  filed, 
the  plaintiff  must  often  require  that  matter,  not  alleged  in  his  peti- 
tion, should  be  put  in  the  statement,  to  rebut  that  growing  out  of  his 
adversary's  answer.  If,  by  our  loose  mode  of  pleading,  either  party 
should  be  surprised,  the  law  has  vested  ample  power  in  the  judge  to 
correct  the  injury.  Nothing  of  that  kind,  however,  appears  here,  no 
case  ever  heard  in  this  court  showed  parties  better  prepared,  more 
perfectly  acquainted  with  the  strong  and  the  weak  part  of  their 
adversary's  claim,  and  the  care  with  which  every  fact  that  could  bear 
on  the  cause  was  drawn  out,  and  submitted,  proves  that  both  came 
fully  acquainted  with  what  they  had  to  resist,  and  what  they  must 
establish^ 

These  objections  overruled — the  next  inquiry  is,  what  facts  have 
been  ascertained  by  the  verdict?    The  jury  have  found 

That  Bertrand  Gravier,  of  the  city  of  New  Orleans,  died  intestate 
in  the  year  1797;  that  at  the  time  of  his  death  he  was  possessed  of  a 
farm  in  the  neighborhood  of  New  Orleans,  of  which  the  premises  in 
question  formed  a  part;  that  Livingston,  the  plaintiff,  took  possession 
of  the  property  now  in  dispute,  in  the  year  1807,  and  that  he  is  still 
in  possession  thereof. 

That  prior  to  the  time  of  the  sale  of  Gravier  to  Vessier,  under 
whom  the  defendant  claims,  the  said  Bertrand  Gravier  had  laid  out 
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a  part  of  the  plantation  above  mentioned,  into  building  lots  bounded 
by  streets. 

That,  at  the  time  of  the  sale  to  John  Vessier,  there  was  a  road,  at 
least  forty  feet  in  width,  lying  between  the  levee  and  the  said  lots; 
and  that  outside  of  the  levee,  and  between  it  and  the  river,  opposite 
to  the  said  lots,  there  was  a  parcel  of  land,  partly  original,  partly 
formed  by  alluvion,  which  was  covered  with  water  only  at  the  time 
of  annual  inundation — was  the  rest  of  the  year  uncovered,  and  was 
of  such  height  and  extent,  that  a  part  of  it  might  have  been  reclaimed, 
occupied,  and  converted  to  the  use  of  the  proprietor;  which  land 
being  increased  by  alluvion,  is  the  premises  in  question. 

That  the  plaintiff  has  been  in  possession  for  more  than  ten  years, 
with  the  exception  of  the  time  he  was  dispossessed,  in  the  years  1810 
or  1811,  by  the  marshal,  and  a  trespass  committed  in  1S08,  by  the 
same  officer. 

In  opposition  to  these  facts,  the  defendant  has  presented  his  title, 
under  the  following  finding: — 

That  John  Vessier  purchased  from  Bertrand  Gravier  and  his  wife, 
in  the  year  1789,  a  certain  lot  or  parcel  of  ground,  in  the  now  suburb 
of  St.  Mary,  in  front  of  which  is  the  soil  called  batture,  being  the 
premises  in  dispute,  and  that  part  of  said  lot  ha?  been  purchased  by 
the  defendant,  from  those  who  held  under  said  Vessier,  by  several 
mesne  conveyances,  which  conveyances  are  annexed  to  the  facts 
found  by  the  jury,  and  make  a  part  thereof.  That  the  plaintiff  was 
dispossessed  in  1808  and  1810,  by  the  marshal,  and  put  in  possession 
in  the  year  1813. 

A  variety  of  other  facts  have  been  submitted  and  found,  as  to  the 
sum  of  money  expended  by  petitioner;  the  period  when  each  set  up 
their  respective  claims,  &e.,  all  of  which,  from  the  view  I  have  taken 
of  this  question,  are  quite  immaterial  in  the  decision  of  this  cause. 
The  law,  which  the  jury  has  blended  with  their  finding  of  the  facts, 
must  be  entirely  disregarded.     6  Martin,  209. 

But  before  we  can  reach  the  merits,  another  question,  which  has 
been  raised,  must  be  disposed  of. 

It  is  contended,  that  by  the  law,  in  virtue  of  which  this  action  is 
commenced,  the  only  judgment  which  the  court  can  pronounce,  is  to 
decree,  that  Heerman  shall  bring  suit. 

Little  can  be  gathered  from  the  books,  as  to  the  particular  practice 
adopted  in  Spain,  in  cases  of  this  kind. 

The  law,  Par.  3,  tit.  2, 1.  46,  declares,  that  no  person  can  be  com- 
pelled to  bring  suit,  except  in  particular  cases,  wherein  the  judge 
may,  by  law,  oblige  him  to  do  it;  as  when  a  man  publicly  says,  that 
another  is  his  slave,  &c,  in  these  and  like  cases,  the  person  injured 
may  petition  the  judge  to  oblige  the  defamer  to  bring  suit,  and  prove 
what  he  has  said,  or  to  retract  or  to  make  such  reparation  as  the  judge 
shall  deem  just;  if  he  refuses  to  bring  the  suit,  the  party  aggrieved  shall 
be  for  ever  absolved  from  the  charge  made  against  him. 

This  law  applies,  according  to  the  Spanish  authority,  to  defama- 
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tion  respecting  property,  as  well  as  person,  and  that  whether  it  be 
movable  or  immovable.  Gregorio  Lopez,  on  the  above  cited  law, 
n.  2.     EHzondo  Practico  Universal,  vol.  2,  p.  136. 

Now,  when  a  suit  is  commenced  like  the  present,  the  defendant 
should  do  one  of  two  things,  either  deny  that  he  has  said  so,  which 
would  amount  to  a  waiver  of  title,  or  admit  the  accusation,  and  aver 
his  readiness  to  bring  suit 

In  the  first  alternative,  this  court  would  proceed  to  try  the  fact, 
whether  he  had  defamed  the  title  or  not,  and  give  damages  accord- 
ingly. 

In  the  second,  they  would  order  suit  to  be  commenced.  This,  it 
appears  to  me,  is  the  regular  course.  The  object  of  this  law  was 
intended  to  protect  possession;  to  give  it  the  same  advantages  when 
disturbed  by  slander,  as  by  actual  intrusion.  To  force  the  defamer 
to  bring  suit,  and  throw  the  burthen  on  him  of  proving  what  he 
asserted. 

If  this  course  had  been  pursued  here,  the  defendant  Heerman 
would  have  been  directed  to  bring  suit  (in  the  language  of  the  law) 
to  prove  what  he  had  said;  and  the  plaintiff,  relying  on  possession, 
would  have  been  maintained  in  it,  until  a  better  right  was  shown. 
Instead  of  doing  this,  he  has  chosen  to  maintain  the  truth  of  what  he 
has  advanced,  by  setting  forth  his  title  in  his  answer,  and  averring 
it  to  be  a  better  one  than  the  plaintiff's.  Having  done  so,  I  think 
the  court  can  examine  it,  as  well  in  that  answer,  as  if  set  forth  in  a 
petition;  it  is  only,  in  fact,  anticipating  the  order  which  the  court 
must  have  given,  and  coming  forward,  at  once,  with  that  title  which 
the  court  would  have  directed  him  to  produce  in  another  suit.  His 
adopting  this  course,  at  his  own  choice,  cannot  change  the  mode  in 
which  the  proof  must  be  adduced;  he  must  make  out  his  title  as 
alleged;  and  cannot  take  from  the  plaintiff  the  advantage  which  he 
derives  from  his  possession,  by  varying  the  form  in  which  he  has 
thought  proper  to  make  good  his  claim  to  the  premises. 

If  it  should  appear,  that  he  has  a  title  for  the  premises,  I  have  no 
doubt,  that  we  can  decree,  that  he  has  not  slandered  the  plaintiff's 
title;  that  he  has  a  better  one;  and  that  such  decision  would  form 
the  res  judicata  as  to  their  titles,  in  virtue  of  which  the  defendant 
can,  at  any  time,  obtain  possession  by  an  action  to  that  effect;  for  it 
is  not  necessary  to  enable  the  court  to  pronounce  on  title,  that  there 
must  be  a  prayer  to  be  put  in  possession.  If  the  plaintiff  succeeds, 
we  can  declare,  that  the  defendant  has  failed  to  produce  a  title;  that 
the  plaintiff  be  preserved  in  the  quiet  enjoyment  of  his  property,  and 
the  defendant  be  enjoined  from  reasserting  this  title  to  it 

This  case  differs  little  from  the  case  of  Gravier  v.  The  Corporation 
of  New  Orleans,  except  that  trespass,  as  well  as  slander,  was 
alleged  there. 

But  if  this  point  was  doubtful,  I  should  have  great  reluctance  to 
send  the  parties  back  on  a  mere  matter  of  form,  to  travel  over  the 
same  ground  again.    Interest  reipublicm  ut  sit  finis  litiutn.    And 
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never  did  the  maxim  have  a  more  proper  application  than  in  the 
cases  which  have  grown  out  of  this  subject. 

Having  arrived,  at  last,  at  the  merits,  I  shall  state,  as  concisely  as 
the  nature  of  the  subject  will  permit,  what  I  understand  to  be  the  law 
in  cases  circumstanced  like  this.  After  sixteen  years,  that  the  ques- 
tion has  been  in  one  shape  or  other  before  our  courts,  and  the  best 
talents  of  the  bar  and  the  bench  employed  in  its  discussion,  the 
materials  for  forming  an  opinion,  are  in  the  hands  of  every  one;  and 
to  cite  authorities  in  support  of  the  plain  elementary  principles,  by 
which  I  consider  the  case  to  be  governed,  is  only  to  quote  what  has 
already  been  cited  twenty  times  before. 

By  alluvion,  I  understand,  that  which  is  added  to  land,  little  by 
little,  so  that  we  cannot  know  how  much  is  added  at  each  moment 
of  time. 

And,  that  all  a  river  thus  adds,  by  alluvion,  to  our  field,  becomes 
ours  by  the  law  of  nations,  or  public  law,  common  to  all  countries. 

He,  therefore,  who  owns  land,  bounded  by  the  river,  acquires 
whatever  is  added  to  it,  as  he  suffers  the  loss  of  that  which  is  taken 
from  it. 

When,  therefore,  a  dispute  arises  between  different  purchasers, 
claiming  under  a  person  who  once  owned  the  riparious  estate,  their 
rights  must  be  determined  and  governed  by  the  fact — to  which  did 
he  give  a  boundary  on  the  river? 

The  defendant,  Heerman,  to  establish  his  right  to  the  property, 
produces  a  bill  of  sale  from  Bertrand  Gravier  and  wife,  to  John 
Vessier,  dated  the  19th  of  January,  1789,  by  which  they  sell  tin 
terreno  de  mi,  la  dha  Dna.  Maria  Jose/a  Deslonde,  compuesto  de 
dos  cientos  y  qxiarcnta  pies  de  /rente  y  ciento  y  sesenta  de  fondo, 
situada  fuera  de  esta  ciudad  y  haciendo  /rente  a  la  leveS  de  este 
rio.  A  lot  belonging  to  the  said  Maria  Josefa  Deslondes,  having 
240  feet  in  front,  and  170  in  depth,  situated  outside  of  the  city, 
fronting,  or  having  a  front  to  the  levee  of  the  river. 

The  defendant  owns  a  portion  of  this,  containing  73  feet  8  inches 
in  front,  regularly  conveyed  from  John  Vessier;  and  in  virtue  of  the 
title,  asserts  his  right  to  all  the  alluvion  formed  between  the  levee  and 
the  river.  The  force  and  effect  of  the  words  face  au  fieuve,  face, 
f rente,  frente  a  I  rio,  in  a  deed,  or  other  act  of  conveyance,  was 
most  elaborately  discussed  in  the  case  of  Morgan  v.  Livingston. 
Under  the  circumstances  of  that  case,  and  the  facts  proved  in  it,  the 
court  held,  that  these  expressions  give  the  first  proprietor  a  boundary 
to  the  river. 

In  that  case  it  was  proved,  that  the  words  mentioned  were  used 
and  universally  understood,  to  designate  an  estate  bounded  by  the 
river. 

And  it  was  established,  that  at  the  time  of  the  sale  from  Gravier  to 
Poeyfarrf,  there  did  not  exist  any  private  property  susceptible  of 
ownership  between  the  trapezium  and  the  river. 

But  in  this  case,  the  facts  are  wholly  different    First,  it  is  found 
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by  the  jury,  that  the  words  used  in  the  deed  from  Gravier,  and  wife 
to  Vessier, /rett/e  a  la  levie,  front  to  the  levee,  do  not  signify  a  boun- 
dary on  the  river. 

And  that,  at  the  time  Gravier  sold  to  Vessier,  there  existed  outside 
of  the  levee,  and  between  it  and  the  river,  land  susceptible  of  owner- 
ship. 

If  this  last  circumstance  stood  alone,  without  the  finding  of  the 
jury,  on  the  expressions  in  the  deed,  I  should  think,  that  it  would  con- 
trol the  effect  of  those  words,  which  have  been  held  to  carry  the  ven- 
dee to  the  river.  For,  if  it  had  been  the  intention  of  one  of  the 
parties  to  sell,  and  the  other  to  acquire  the  private  property  that  inter- 
vened, it  would  have  been  so  expressed;  and  the  omission  to  insert 
it  in  the  act  of  sale,  is  clear  evidence  to  me,  that  did  not  enter  into  the 
consideration  of  the  contract. 

But  we  are  freed  from  all  difficulty  in  this  case,  by  the  finding  of 
the  jury. 

It  has  been  held  in  the  case  of  Morgan  v.  Livingston,  6  Martin, 
220 »,  and  that  of  Gravier  v.  Mayor,  Aldermen  and  Inhabitants  of  New 
Orleans,  Report  of  case,  17,  that  the  meaning  of  certain  expressions 
in  deeds,  giving  boundaries,  was  properly  ascertained  by  parol  evi- 
dence, proving  the  sense  in  which  they  were  used,  and  generally 
understood. 

The  meaning  of  the  expression  in  defendant's  deed, /rente  a  la 
levie,  has  been  submitted  to  the  jury,  and  found  by  them  not  to  give 
a  boundary  on  the  river. 

A  great  deal  of  discussion  took  place  at  the  bar,  whether  the  lot 
purchased  by  Vessier  was  what  is  called  a  limited  field,  or  whether 
the  law  in  agris  was  in  force  in  this  country.  But  these  points  it  is 
unnecessary  to  decide  on. 

I  have,  in  the  opinion  just  delivered,  noticed  every  thing  which  I 
consider  material;  to  answer,  and  comment  on,  all  that  was  said, 
would  be  to  write  a  treatise  instead  of  delivering  an  opinion. 

I  have  examined  the  case  with  the  utmost  attention,  and  with  an 
anxiety,  that  has  more  than  once  been  felt  as  painful,  to  do  that  which 
is  right  between  the  parties  and  satisfy  the  law.  And  on  the  whole, 
I  am  of  opinion,  that,  as  at  the  time  of  the  sale  from  Gravier  and 
wife,  to  Vessier,  there  existed  a  portion  of  soil  susceptible  of  private 
ownership,  between  the  levee  and  the  river,  this  soil  was  retained 
by  the  vendor,  and  that  the  expressions  in  the  deed, /rente  a  la  levie, 
did  not  carry  the  purchaser  beyond  it. 

That,  as  the  front  boundary  of  said  lot  is  given,  in  the  act  of  sale, 
by  particular  expressions,  which  expressions  the  jury  have  found 
were  not  used  under  the  former  government,  to  signify  a  boundary 
on  the  river,  the  purchaser  did  not  acquire  a  riparious  estate,  and 
consequently,  that  he  has  no  right  to  the  alluvion  formed  in  front  of  it. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the  district  court 
be  affirmed,  with  costs. 
Vol.  II.— 5 
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Mathews,  J. — The  principal  difficulty  I  find  in  the  decision  of  this 
cause,  as  it  is  presented  to  the  court,  arises  from  the  situation  of  the 
appellant.  He  is  a  defendant  in  an  action  for  having  slandered  the 
title  of  the  plaintiff  to  a  certain  property,  claimed  by  the  latter,  as  set 
forth  in  his  petition,  and  of  which  he  has  had  uninterrupted  posses- 
sion during  a  long  period  of  time. 

The  law,  on  which  this  action  is  founded,  authorises  a  judgment, 
requiring  and  compelling  a  person  who  speaks  against  the  title  of  a 
bona  fide  possessor,  by  asserting  a  right  in  himself,  to  desist  either  from 
such  assertions,  or  to  bring  suit  in  support  of  his  alleged  claim;  for 
the  purpose  of  opposing  his  title  to  that  of  the  possessor,  in  order  that 
the  respective  claims,  rights  and  titles  of  the  parties  may  be  finally 
settled  according  to  law  and  justice. 

If  the  pleadings  in  the  present  suit  do  place  the  defendant  in  a 
situation  similar  to  that  which  he  would  hold  as  a  plaintiff,  in  an 
action  which  he  might  be  compelled  to  institute,  I  can  see  no  good 
reason  for  delaying  a  final  judgment  in  the  case;  and  that  such  is  his 
situation,  I  agree  in  opinion  with  Judge  Porter. 

The  numerous  exceptions  taken  to  the  propriety  of  the  proceed- 
ings in  the. court  below,  have  been  so  fully  examined  and  correctly 
determined,  that  I  consider  it  useless  further  to  notice  them. 

As  to  the  merits  of  the  case,  I  have  entertained  but  one  opinion,  in 
relation  to  the  property  of  which  the  premises  in  dispute  make  a  part, 
since  the  judgment  in  the  suit  of  J.  Gravier  v.  The  City,  to  the  present 
time.  I  have  always  believed,  that  the  alluvion  or  batture,  as  it  is 
called,  so  far  as  it  was  sufficiently  formed,  to  be  a  subject  of  private 
or  individual  ownership,  at  the  time  when  B.  Gravier  sold  the  lots  of 
land  on  the  front  of  his  plantation,  made  a  part  of  said  plantation, 
that  the  right  to  it  was  vested  in  him,  and  that  he  had  acquired  a  com- 
plete title  according  to  our  laws,  on  the  subject  of  alluvion. 

The  verdict  of  the  jury,  in  this  case,  shows  that  the  lot  or  parcel  of 
land  in  dispute,  being  a  part  of  said  batture  or  alluvion,  was  thus 
formed,  and  did  exist  at  the  time  when  Bertrand  Gravier  sold  the 
lot  of  land,  situated  immediately  in  the  rear  of  the  disputed  premises, 
to  the  person  under  whom  the  defendant  claims.  And  I  am  of  the 
opinion  that  the  expressions  in  the  deeds  of  conveyance  offered  by 
him,  are  not  sufficient  to  support  his  claim  against  that  of  the  plain- 
tiff who  claims  under  the  same  original  title,  viz.  that  of  B.  Gravier. 

I  doubted  much  on  the  propriety  of  the  decision,  in  the  case  of 
Morgan  v.  Livingston,  and  finally  assented,  under  a  conviction  that 
full  proof  had  been  adduced  showing  that  no  alluvion  existed  in  front 
of  the  trapezium,  at  the  time  of  its  sale  to  Poeyfarr6,  the  vendee  of 
B.  Gravier. 

Upon  the  whole,  I  am  of  opinion,  that  the  judgment  of  the  district 
court  ought  to  be  affirmed. 

Workman,  for  the  plaintiff. 

Hennen,{ov  the  defendant 
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Larche  v.  Jackson.     IX.  724. 

HELD,  he  who  builds  first  in  the  city,  towns  and  suburbs  of  the 
territory,  in  a  place  which  is  not  surrounded  by  walls,  may  rest  one 
half  of  his  wall  on  the  land  of  his  neighbor.  Civil  Code,  132,  art 
23. 


Hawkins  v.  Gravier  et  al.    IX.  727. 

TO  support  the  plea  of  res  judicata,  the  demand  must  be  founded 
on  the  same  cause  of  action. 
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(CONTINUED.) 


Bouthemy  et  ah  v.  Dreux  et  ah     X.  1. 

After  the  court  of  probates  has  ordered  the  execution  of  a  will,  any  person  interested  in 
setting  aside  the  will  may  be  heard  against  it  in  the  district  courts. 

The  constitution  of  Louisiana  began  to  be  binding  on  the  people,  and  all  the  parts  of  the 
government,  legislative,  executive  and  judicial,  were  to  be  administered  according  to  its 
provisions,  as  soon  as  the  state  was  admitted  into  the  Union,  and  thenceforth  judicial 
proceedings  were  to  be  preserved  in  the  language  in  which  the  constitution  of  the 
United  States  is  written. 

APPEAL  from  the  court  of  the  first  district 

Porter,  J. — I  concur  in  the  opinion  which  Judge  Martin  has  pre- 
pared, and  as  there  has  not  been  an  uniformity  of  decision  on  the 
point  which  decides  the  cause  as  it  it  now  presented  to  the  court,  I 
wish  to  state  the  reasons  which  influence  my  opinion,  respecting  the. 
regularity  of  the  proceedings  before  the  court  of  probates. 

It  is  contended  by  the  plaintiff,  that  the  constitution  required,  that 
the  record  of  that  court  should  be  preserved  in  that  language  in 
which  the  constitution  of  the  United  States  is  written. 

The  general  principle  seems  to  be  admitted  by  the  defendant 
But  they  urge  that,  as  the  proceedings,  ordering  execution  of  th 
will,  took  place  on  the  12th  of  December,  1812,  while  the  governmen 
was  administered  under  the  schedule,  the  provision  in  the  con 
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stitution,  in  regard  to  the  language  in  which  our  public  records  was 
to  be  preserved,  was  not  then  in  operation. 

To  decide  this  point,  it  is  necessary  to  ascertain  when  the  consti- 
tution was  in  force.  I  think  from  the  moment  it  was  accepted  by 
congress,  and  Louisiana  admitted  into  the  Union,  and  from  the  same 
time  the  territorial  government  was  at  end.  To  adopt  the  other  con- 
struction, and  consider  the  judges  territorial  officers,  we  must  suppose 
two  governments  exercising  their  functions  within  the  limits  of  this 
state,  at  the  same  time. 

If  this  construction  is  adopted,  then  the  constitution  did  not  come 
into  operation  at  once,  but  spread  itself  gradually  through  every 
department  of  government,  and  the  territorial  system  expired,  by 
degrees,  as  the  new  government  was  carried  into  operation,  in  the 
executive,  the  legislative  and  the  judiciary. 

Had  the  schedule  not  provided  that  the  officers,  under  the  territorial 
government,  should  continue  in  their  respective  situations,  until  others 
were  appointed,  I  suppose  there  can  be  little  doubt  but  their  functions 
would  have  expired  the  moment  the  state  became  independent  and 
.sovereign. 

But  the  schedule,  in  providing  that  these  officers  should  remain  in 
the  exercise  of  their  respective  functions,  until  new  ones  were 
appointed,  did  not  preserve  those  laws,  which  were  contrary  to  its 
policy  or  its  provisions;  on  the  contrary,  the  very  section  which  fol- 
lows, directing  that  the  judges,  governor  and  secretary  shall  remain 
in  office,  declares,  that  the  laws  not  inconsistent  with  the  constitution, 
shall  remain  in  force  until  repealed.  This  is  the  same  thing  as  if  it 
had  said,  that  laws  inconsistent  with  it  were  repealed. 

It  was  inconsistent  with  a  provision  of  that  instrument,  that  judicial 
proceedings  should  be  carried  on  in  the  French  language;  those  which 
were  preserved  in  that  language  must,  of  course,  be  treated  as  null 
and  void. 

I  should  have  had  no  doubt  on  this  question,  were  it  not  for  the 
decisions  which  have  taken  place  in  this  court.  But  on  constitutional 
questions,  great  as  my  respect  is  for  those  who  thought  differently,  I 
cannot  yield  up  my  own  opinion. 

As  this  point  was  not  made  in  the  court  below,  and  the  will  was 
not  annulled  by  the  irregularity,  I  am  of  opinion,  that  the  cause  be 
remanded,  with  directions  to  the  judge  to  have  it  tried  on  its  merits, 
and  that  the  defendants  and  appellees  pay  the  costs  of  this  appeal. 

Mabti5,  J. — The  plaintiffs  peek  to  annul  the  will  of  their  brother, 
the  testator  of  the  defendants,  and  if  they  fail  to  do  so,  to  set  aside  a 
legacy  therein  contained,  to  obtain  the  delivery  of  the  estate. 

The  district  court  dismissed  the  petition,  being  of  opinion,  that 
"  the  court  of  probates,  of  the  parish  of  New  Orleans,  is  not  a  court 
of  inferior  jurisdiction  to  this  court,  (that  of  the  first  judicial  district.) 
An  appeal  from  that  court  lies  immediately  from  that  to  the  court  of 
appeals;  and  any  order,  judgment  or  decree  which  this  court  (the 
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district  court)  may  make,  declaring  any  act  of  the  court  of  probates 
void,  could  have  no  effect,  as  it  could  not  be  so  certified  to  the  court 
of  probates,  nor  could  that  court  be  bound  to  obey  or  notice  it,  until 
the  will  is  declared  void  by  a  competent  court;  this  (the  district  court) 
can. make  no  order  in  regard  to  the  estate  in  the  hands  of  the  execu- 
tor."   The  plaintiff  appealed. 

It  appears  to  me,  the  probate  of  a  will,  in  the  court  of  probates,  is 
not  conclusive  against  persons  who  were  not  cited,  and  offered  the 
opportunity  of  contesting  it.  It  is  true,  no  will  can  be  executed  in 
this  state,  until  it  be  presented  to  the  parish  judge,  who,  after  due 
proof  of  it,  is  to  order  its  execution.  Civil  Code,  202,  art.  153.  There 
cannot  be  any  doubt,  that,  after  the  formality  has  been  complied  with, 
any  person  interested  in  setting  aside  the  will,  may  be  heard  against 
it,  in  the  district  court.  In  Broutin  et  al  v.  Vassant,  5  Martin,  169,  the 
will  of  the  defendant's  wife,  having  been  admitted  in  the  court  of 
probates,  a  suit  was  brought  in  that  of  the  first  judicial  district,  where 
it  was  actually  set  aside.  It  is  true,  on  the  appeal,  the  decree  of  the 
district  court  was  reversed,  but  not  on  the  ground  of  its  want  of  juris- 
diction, which  was  not  contested.  I  conclude,  that  the  district  judge 
erred,  and  the  judgment  ought  to  be  reversed. 

The  proceedings  of  the  court  of  probates  upon  this  will,  are  of  the 
12th  of  December,  1812,  and  were  recorded  in  the  French  language, 
and  the  plaintiffs'  counsel  insists,  that  they  are,  on  this  ground,  abso- 
lutely void,  under  the  15th  section  of  the  6th  article  of  the  constitu- 
tion.   1  Martin's  Digest,  122. 

The  defendants'  counsel  replies,  that  as  the  parish  judge  derived 
his  authority  from  the  3d  section  of  the  schedule,  and  had  no  com- 
mission from  the  state,  he  was  not  bound  to  regard,  in  his  proceedings, 
the  provision  of  the  constitution,  and  cites  the  case  of  Dufan  et  al  v. 
Massicot  et  aL,  3  Martin,  289,  and  that  of  Bermudez  v.  Ibanez, 
Ibid.  2. 

In  W.  F.  Macarty's  case,. 2  Martin,  278,  which  was  in  the  fall  of 
1812,  the  Superior  Court  of  the  late  territory,  the  members  of  which 
were  then  acting  under  the  authority  derived  from  the  schedule, 
declared,  that  they  could  not  recognise  any  validity  or  force  in  any 
judicial  proceeding,  couched  in  any  other  language  than  that  in  which 
the  constitution  of  the  United  States  is  written. 

I  therefore  conclude,  that  the  question  is  not  perfectly  settled,  and 
still  open  for  interrogation. 

In  my  view  of  the  constitution,  the  state  borrowed  from  the  terri- 
torial government,  its  officers,  and  laws  not  repugnant  to  the  consti- 
tution. It  did  not  continue  the  territorial  government,  but  intended, 
that  the  state  government  should  commence  as  soon  as  the  state  was 
declared  by  congress  to  be  one  of  the  United  States  of  America.  For 
the  schedule  itself,  after  stating  that  the  territorial  officers  shall  con- 
tinue in  thetxercise  of  the  duties  of  their  respective  departments,  ex- 
pressed what  laws  are  to  be  in  force;  all  those  then  in  force  in  the 
territory,  not  Inconsistent  with  the  constitution.    Hence  I  apprehend 
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the  constitution  was  in  full  force,  as  soon  as  the  state  became  a  mem- 
ber of  the  Union. 

The  court  of  probates  then,  which  passed  on  the  will,  which  &  the 
object  of  the  present  suit,  was  then  a  state  court;  its  judge  derived  his 
powers  from  the  constitution,  which,  as  to  the  language  in  which  the 
written  proceedings  of  the  court  were  to  be  promulgated,  preserved 
and  conducted,  afforded  the  only  legitimate  rule  of  conduct. 

On  the  12th  of  December,  1812,  the  state  of  Louisiana  had  been 
for  seven  months  a  member  of  the  Union.  The  executive  and  legis- 
lative departments  had  been  filled  by  persons  elected  under  the  con- 
stitution. A  session  of  the  legislative  body  had  been  held.  It  is  true, 
the  judges  had  not  received  any  new  commission;  but  the  territorial 
government  existed  no  longer;  that  of  the  state  had  taken  its  place, 
and  every  part  of  it  was  to  be  administered  according  to  the  provisions 
of  the  constitution. 

I  therefore  conclude,  that  the  proceedings  of  the  court  of  probates, 
of  the  parish  and  city  of  New  Orleans,  on  the  will,  which  is  the  object 
of  this  suit,  having  been  promulgated,  preserved  and  conducted  in  the 
French  language,  cannot  be  considered  by  us  as  having  any  force  or 
validity. 

As  the  objection,  which  I  have  just  now  examined,  appears  not  to 
have  been  made  in  the  district  court,  I  think  it  our  duty  to  remand 
the  cause,  with  directions  to  the  judge  to  hear  and  determine  the 
cause  on  its  merits.  The  costs  of  this  appeal  ought  to  be  borne  by 
the  defendants  and  appellees. 

Mathews,  J. — In  dissenting  from  the  opinion  and  judgment  of  the 
majority  of  the  court,  in  this  case,  I  feel  much  relieved  from  the  diffi- 
dence and  unpleasantness  which  must  always  occur  in  similar  situa- 
tions, by  the  circumstance  of  finding  myself  adhering  to  principles 
heretofore  settled  by  two  decisions,  viz:  in  the  case  of  Bermudez  v. 
Ibanez,  and  Dufau  v.  Massicot  et  at.  I  am  still  of  opinion,  that  the 
interpretation  given  to  that  part  of  our  state  constitution,  which  re- 
quires the  records  of  judicial  proceedings  to  be  kept  in  the  language 
in  which  the  constitution  of  the  United  States  is  written,  furnishes 
the  only  just  and  equitable  grounds  on  which  the  change  from  the 
territorial  to  the  state  government  took  place.  It  was,  from  necessity, 
gradual,  and  the  former  laws  and  authorities  were  not  instantly  de- 
stroyed by  the  formation  of  the  new  government,  but  yielded  to  con- 
stitutional legislation  and  appointments. 

It  is  true,  that  the  convention  did,  by  a  schedule  annexed  to  the 
constitution,  provide  for  the  continuance  of  the  former  government; 
but  I  do  not  believe  that  it  would  have  ceased  to  exist  in  all  its  parts, 
unsupported  by  this  instrument.  The  same,  then,  would  have  taken 
place,  without  the  interference  of  the  convention;  founded  on  the 
political  maxim,  that  a  government,  in  operation  over  a  civil  society, 
does  not  cease  by  the  most  radical  change  in  form,  until  the  means  of 
giving  full  effect  to  the  new  constitution  be  provided;  for  an  inter- 
regnum cannot  be  tolerated.    The  executive  power  of  the  territorial 
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government  ceased  only  by  the  appointment  of  a  governor  under  the 
constitution.  The  legislative  power,  as  established  by  congress,  was 
at  aii  end  immediately  on  the  adoption  of  the  new  form  of  government, 
and  could  only  be  revived  conformably  to  its  provisions,  during  the 
cessation  of  legislative  power — the  laws  must  have  remained  as  they 
were  previous  to  that  interval.  The  judicial  authorities,  like  the 
executive,  continued  in  force,  until  supplanted  by  new  appointments, 
in  pursuance  of  the  state  constitution,  and  were  not  bound  to  enforce 
its  provisions,  as  they  did  not  derive  the  power  from  it. 

It  must  be  confessed,  that  this  view  of  the  subject  exhibits  an  ap- 
pearance somewhat  anomalous;  but  may  be  considered  as  necessarily 
resulting  from  a  change  in  government,  like  that  which  this  country 
experienced  in  becoming  a  sovereign  and  independent  state,  from 
colonial  dependence. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  dis- 
trict court  be  annulled,  avoided  and  reversed,  and  that  the  case  be 
remanded  to  be  heard  on  its  merits;  and  it  is  ordered,  that  the  defen- 
dants and  appellees  pay  the  costs  of  this  appeal. 

Seghers,  for  the  plaintiffs. 

Cuvillier,  for  the  defendants. 


Casanovichi  et  aL  v.  Debon  et  al.    X.  1 1. 

Before  the  act  of  1820  the  court  of  probates  had  power  to  decree  the  exhibiting  and  filing 
of  an  executor's  account,  and  a  distringas  was  the  proper  writ  of  execution. 

APPEAL  from  the  court  of  probates  of  the  parish  and  city  of  New 
Orleans. 

Porter,  J. — Judge  Martin  has  communicated  to  me  the  opinion  he 
has  prepared  in  this  case.  It  expresses  so  fully  my  ideas  on  the  ques- 
tion which  the  cause  presents,  that  I  deem  it  sufficient  to  state,  that  I 
agree  in  the  conclusion  to  which  he  has  arrived;  and  am  of  opinion, 
that  the  judgment  of  the  parish  court,  denying  the  party  the  benefit 
of  the  decree  formerly  rendered  in  the  cause,  which  directed  the 
executor  to  file  the  accounts,  be  annulled,  avoided  and  reversed;  and 
that  this  cause  be  remanded,  with  directions  to  the  judge  of  probates, 
to  proceed  on  the  judgment  ordering  the  executor  to  account,  and  that 
the  appellees  pay  the  costs  of  this  appeal 
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Martin,  J. — The  plaintiffs,  heirs  of  E.  Greffin,  brought  this  suit 
against  the  defendants,  his  executors  (for  an  account  of  the  estate,  and 
the  delivery  of  the  residue)  in  the  court  of  probates  of  the  parish  and 
city  ot  New  Orleans. 

The  defendant,  Debon,  filed  a  plea,  declining  the  jurisdiction  of  the 
court  This  plea  was  overruled,  and  he  was  ordered  to  answer  over. 
Judgment  was  taken  by  default,  against  the  other  defendant,  for  want  of 
a  plea  or  answer;  neither  of  the  defendants  having  taken  any  further 
step,  the  judgment  by  default  was  confirmed,  and  the  court  decreed,  that 
both  the  defendants  should  exhibit,  and  file  the  accounts  of  their 
executorship. 

No  account  having  been  exhibited,  the  plaintiffs  moved  for  a  writ 
of  distringas,  which  was  refused;  the  court  of  probates  being  of 
opinion,  that  all  the  proceedings  in  the  case  were  irregular,  as  the 
court  was  hitherto  without  any  jurisdiction  in  the  case,  and  could  not 
decide  it,  only  from  the  late  act  of  the  legislature,  approved  on  the 
18th  of  March,  1820.  So  that,  if  any  thing  was  now  claimed,  in 
consequence  of  that  act,  the  proceedings  must  be  begun  de  novo. 

The  plaintiffs  contend,  that  at  the  time  of  the  inception  of  the  suit, 
the  matter  was  cognisable  in  the  court  of  probates  and  no  other;  and 
if  it  was  not  the  plaintiffs  were  without  a  remedy.  They  refer  us  to 
the  part  of  the  Code,  which  provides,  that  the  jurisdiction  exercised 
by  parish  judges,  by  virtue  of  the  law  in  general,  as  well  as  the  pro- 
visions contained  in  the  present  Code,  with  respect  to  the  opening, 
&c.  of  wills,  the  appointment,  &c.  of  testamentary  executors,  &c,  the 
inventory,  appraisement  and  sales  of  estates  where  absent  heirs  are 
interested,  and  generally,  all  judicial  acts  relative  to  said  persons,  and 
the  administration  of  their  property,  shall  be  exercised,  as  it  regards 
the  parish  of  New  Orleans,  by  the  city  judge,  &c.  Civil  Code,  182, 
art  153.  It  is  true,  that  the  executor  must  render  an  account  of  his 
administration,  at  the  expiration  of  the  year  of  his  executorship. 
Civil  Code,  246,  art.  173;  and  we  are  further  referred  to  the  Code, 
246,  art  174,  182,  art.  152,  180,  art  142,  6?  176,  art.  135,  70,  art.  69. 

It  appears  to  me,  that  at  the  expiration  of  a  year  and  a  day  (if  the 
time  be  not  prolonged)  from  the  date  of  the  letters  testamentary,  the 
office  of  the  executor  expires ;  that  during  that  period,  he  must,  if 
called  upon,  render  an  account  of  his  executorship,  and  is  bound  at 
its  expiration,  to  exhibit  and  file  his  general  account 

In  the  present  case,  the  defendants  (the  year  of  executorship  having 
expired,  and  no  application  having  been  made  for  its  prolongation) 
were  bound  to  account,  and  on  their  neglect  the  judge  certainly  could 
(before  the  passage  of  the  late  act)  have  directed  them  to  do  so;  and 
his  order,  in  that  respect,  is  not  less  valid,  for  having  been  provoked 
by  the  party  interested  in  the  estate. 

The  court  having,  in  my  opinion,  properly  made  the  order,  it  is 
clear,  it  had  the  power,  and  it  was  its  duty  to  enforce  it.  This  has 
been  endeavored  to  be  done  by  a  writ  of  distringas,  which  is  jus- 
tified under  an  act  of  the  legislative  council,  ch.  269  sect  17,  which 
provides,  that  writ  for  the  execution  of  judgments,  to  be  per- 


58  SUPREME  COURT. 

[Casanoyichi  et  ah  «.  Debon  et  aL] 

formed  otherwise  than  by  the  payment  of  money.  This  provision,  I 
think,  relates  only  to  final  judgments,  not  to  an  interlocutory  order, 
as  those  for  the  production  of  accounts  or  papers,  which  are  more 
promptly  enforced  by  a  writ  of  attachment. 

I  therefore  think,  that  we  ought  to  reverse  the  decree  or  judgment 
of  the  court  of  probates,  directing  the  plaintiffs  to  proceed  de  novo, 
and  remand  the  cause,  with  directions  to  the  judge  to  enforce  his  de- 
cree, directing  the  defendants  to  file  and  exhibit  their  accounts,  and 
that  the  costs  of  this  appeal  be  borne  by  the  defendants  and  appel- 
lees. 

Mathews,  J. — I  concur  in  this  opinion. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  judgment  of  the 
court  of  probates  be  annulled,  avoided  and  reversed;  and  that  the 
cause  be  remanded,  with  directions  to  the  judge  to  enforce  his  order, 
directing  the  defendants  to  exhibit  and  file  the  accounts  of  their 
executorships;  and  it  is  further  ordered,  that  the  costs  of  this  appeal 
be  borne  by  the  defendants  and  appellees. 

Smith,  tor  the  plaintiffs. 

,  for  the  defendants. 


Harrod  et  a/,  v.  Norris's  Heirs.     X.  1 6. 

DECIDED,  that  the  attorney  appointed  by  a  court  of  probates 
to  represent  absent  heirs  cannot  do  so  in  another  court  under  that 
authority. 
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Shamburgh  v.  Commagere  et  ah     X.  1 8. 

HELD,  that  an  endorser  may  be  a  witness  to  prove  an  alteration 
in  the  note  made  after  his  endorsement. 


*Wiltz  v.  Dufau  et  al    X.  20. 

WHEN  the  parol  evidence  is  not  reduced  to  writing  in  open  court 
the  appellant  has  no  right  to  bring  it  before  the  Supreme  Court, 
otherwise  than  by  a  statement  of  facts  agreed  on,  or  by  the  judge. 


r 


Hewes  v.  Lauve.     X.  21. 

If  one  gyres  goods  to  another  to  sell,  and  that  other  procure  an  auctioneer  to  sell  them, 

the  auctioneer  is  accountable  to  that  other  only. 

APPEAL  from  the  court  of  the  first  district. 

Martin,  J. — This  case  was  before  us  about  two  years  ago,  and 
was  remanded  for  a  new  trial;  judgment  was  given  as  before,  and 
the  case  is  brought  back  by  the  same  party.    6  Martin,  502. 

*  Porter,  J.,  was  absent  until  the  beginning  of  December  with  leare  of  the  Legisla- 
ture. 
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It  appears,  that  the  plaintiff  gave  certain  goods  to  J.  Howe  &  Co., 
to  be  sold  at  auction;  that  they  were  so  sold,  and  said  J.  Howe  & 
Co.  have  absconded,  and  the  proceeds  are  still  unpaid  to  the  plain- 
tiff, who  thinks  he  has  a  claim,  therefore,  against  the  defendant.  He 
has  endeavored  to  show,  that  a  partnership  existed  between  the 
defendant  and  J.  Howe  &  Co.,  but  on  this  point  I  think  the  district 
judge  did  not  err  in  concluding  that  he  failed. 

An  attempt  has  been  next  made  to  charge  the  defendant,  on  the 
ground  that  J.  Howe  &  Co.  were  his  agents,  and  he  is  liable  for  their 
misconduct.  But  the  evidence  rather  shows  that  the  defendant  was 
the  agent  of  J.  Howe  &  Co.  The  defendant,  as  auctioneer,  attended 
at  the  call  of  J.  Howe  &  Co.,  at  their  store,  to  sell  bs  an  auctioneer, 
such  goods  as  had  been  committed  to  their  care,  for  the  purpose  of 
being  so  sold.  He  did  so,  content  with  receiving  reduced  commis- 
sions, expecting  to  be  indemnified  by  the  quantity  of  goods  they  had 
induced  him  to  believe  they  would  procure.  The  plaintiff  gave  them 
his,  in  order  that  they  might  procure  the  sale  of  them  among  those  of 
their  other  customers.  In  selling  them,  the  defendant  acted  as  the 
direct  agent  of  J.  Howe  &  Co.,  and  was  accountable  to  them  for  the 
proceeds:  there  was  no  privity  between  the  plaintiff  and  defendant. 
The  goods  were  sold  by  the  latter,  as  the  property  of  J.  Howe  &  Co., 
and  he  is  in  no  way  liable  to  him. 

I,  therefore,  conclude,  that  the  judgment  of  the  district  court  ought 
to  be  affirmed  with  costs. 

Mathews,  J.,  concurred. 

May  bin,  for  the  plaintiff. 
Livingston,  for  the  defendant. 


Torrey  et  a/.,  Syndics,  v.  Shamburgh.     X.  23. 

HELD,  the  stay  of  proceedings  does  not  prevent  the  record  of  a 
mortgage. 
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St.  Homes  v.  Pore.    X.  30. 

A  disease  in.  a  slave,  which,  though  curable  in  its  origin,  was  incurable  at  the  time  of 

sale,  is  a  redhibitory  disease. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Martin,  J. — This  is  an  action  for  the  rescission  of  the  sale  of  a 
negro  woman,  on  the  ground  that  she  was  attacked  with  the  malady 
of  which  she  died  soon  after  the  sale,  previous  and  at  the  time  of  the 
contract.  The  defence  is,  that  the  defendant,  finding  that  the  woman 
was  sick,  had  her  sold  at  auction,  on  the  2d  of  May,  when  she  was 
struck  to  the  plaintiff.  That  soon  after,  the  plaintiff  informed  him  he 
would  not  take  the  woman,  as  she  was  sick;  to  which  the  defendant 
replied,  he  thought  he  was  bound  to  take  her,  as  she  had,  according 
to  the  defendant's  orders,  been  sold,  with  the  only  warranty  of  the 
redhibitory  diseases;  that  on  the  9th,  the  plaintiff  informed  him,  he 
would  accept  the  sale,  and  the  defendant  executed  the  bill  of  sale  for 
her  to  the  plaintiff,  before  a  notary  public. 

There  was  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

The  defendant,  by  interrogatories,  drew  the  following  facts  from 
the  plaintiff: — 

The  plaintiff,  after  the  auction,  and  before  the  execution  of  the  sale 
before  the  notary,  told  the  defendant  he  would  not  take  the'  wench, 
as  he  had  discovered  that  she  was  sick:  to  which  the  defendant 
replied,  he  did  not  know  whether  she  was,  but  that,  at  all  events,  he 
meant  to  sell,  and  had  actually  sold  her  as  he  had  bought  her,  i.  e. 
with  a  warranty  of  all  redhibitory  diseases.  To  the  best  of  the  plain- 
tiff's  recollection,  of  the  correctness  of  which  he  declared  himself  dure, 
the  defendant  did  not  say,  that  unless  the  plaintiff  could  prove  that 
the  woman's  disease  was  a  redhibitory  one,  he  could  not  help  taking 
her,  as  those  only  were  warranted  against.  Some  days  after,  and  in 
consequence  of  the  defendant's  declarations,  the  parties  met  at  the 
notary's  office,  and  executed  the  act  of  sale. 

The  statement  of  facts  shows,  that 

Dr.  Dow  deposed,  that  he  was  called  upon  to  see  the  woman,  just 
after  the  defendant  bought  her,'  and  recognised  her  as  a  patient  whom 
he  had  visited  at  her  former  mistress's  seven  months  before ;  at  that  time 
she  labored  under  an  intermittent  fever,  occasioned  by  a  suppression 
of  the  menstrual  discharge;  he  ordered  the  ordinary  remedies,  wine, 
bark,  and  a  generous  diet,  with  exercise-,  when  he  saw  her  at  the 
defendant's,  he  found  her  weak,  her  legs  swollen,  and  told  him  a 
generous  diet  and  proper  medicines  would  effect  her  cure;  and  as  he 
Vol.  II. 
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did  not  consider  her  as  incurable,  and  as  she  was  a  valuable  servant, 
he  advised  him  to  have  her  well  attended.    He  has  not  seen  her  since. 

Dr.  Dupuysaid,  he  was  called  upon  by  the  plaintiff,  to  the  woman; 
she  appeared  very  sick,  and  he  supposed  her  incurable.  He  attended 
her  from  the  17th  of  May,  1818,  till  the  13th  of  June,  when  she  died; 
on  the  second  day  of  his  attendance,  she  was  in  a  state  of  complete 
marasme,  with  all  the  symptoms  of  a  chronic  disease  in  its  last  stage; 
her  legs  swollen.  He  attended  her  carefully,  but,  as  he  had  sup- 
posed, to  no  purpose.  The  disease  he  believes  was  of  seven  or  eight 
months'  standing,  and  quite  incurable  when  he  saw  her. 

Giguel,  the  plaintiff's  brother-in-law,  deposed  he  knew  the  woman, 
who  had  before  been  his  property.  The  defendant  applied  to  him 
before  he  bought  her,  and  he  told  him  she  was  a  good  servant.  He 
did  not  know  her  to  be  sick  before  she  died  at  his  house,  on  the  13th 
of  June,  the  plaintiff  having  put  her  there. 

It  is  contended,  that  the  plaintiff  Qannot  recover,  as  the  sickness  of 
the  slave  was  known  to  him  at  the  time  of  the  execution  of  the  act 
of  sale. 

It  is  not  easy  to  conclude,  from  the  evidence  in  the  case,  that  he 
knew  the  disease  was  an  incurable  one;  and  he  had  the  plaintiff's 
assurance,  that  if  it  was  a  redhibitory  one,  it  was  warranted  against; 
so  that  our  sole  inquiry  is,  was  the  disease  a  redhibitory  one? 

Ailments  or  infirmities  constitute  redhibitory  defects,  when  they 
are  incurable  by  their  nature.  So  that  the  slave  subject  thereto  is 
absolutely  unfit  for  the  services  for  which  he  is  destined,  or  these  ser- 
vices are  so  inconvenient,  difficult  and  interrupted,  that  it  is  to  be 
presumed,  the  buyer  would  not  have  bought  her  at  all,  if  he  had 
been  acquainted  with  the  defect;  or  that  he  would  not  have  given  so 
high  a  price,  had  he  known  that  such  a  slave  was  subject  to  that 
sickness  or  infirmity.     Civil  Code,  358,  art.  80. 

I  understand  this  to  mean,  if  the  buyer  knows  the  nature  of  the 
disease,  t.  e.  that  it  is  incurable.  In  the  present  case,  the  disease 
existed  before  the  sale,  and  though  curable  in  its  origin,  had  now 
become  incurable.  This  certainly  was  not  known  to  the  plaintiff; 
for  who  can  believe,  that  if  it  was,  he  would  have  bought?  He.  knew 
the  slave  to  be  sick,  informed  the  vendor  of  it,  and  received  for 
answer,  that  she  was  sold  with  a  warranty  of  redhibitory  diseases; 
among  these,  the  law  has  classed  incurable  ones,  such  as  that  under 
which  the  slave  la  hired.  It  appears  to  me,  the  parties  contemplated, 
that  the  vendee's  claim  would  depend  on  the  issue  of  the  disease. 

I  think  we  ought  to  affirm  the  judgment  of  the  parish  court. 

Mathews,  J. — I  concur  in  this  opinion  for  the  reasons  therein 
expressed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 
Cononge,  for  the  plaintiff. 
De  Jlrmas,  for  the  defendant. 
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There  was  a  rehearing  asked  for  on  a  full  petition,  which  was 
refused.     (Post,  203.) 

Martin,  J.,  observed,  that  the  defendant  suggested,  that  the  court 
erred  in  affirming  the  judgment  of  the  parish  court,  because  the  dis- 
ease was  not  incurable  in  its  nature  and  did  not  render  the  slave  abso- 
lutely unfit  for  the  service  for  which  she  was  intended;  nor  render 
her  services  so  inconvenient,  difficult  and  interrupted,  that  it  may  be 
presumed,  that  if  the  buyer  had  been  acquainted  with  the  disease,  he 
would  not  have  bought  her  at  all,  or  would  not  have  given  so  high  a 
price.    Civil  Code,  356,  art.  "67,  69;  Ibid.  358,  art.  80. 

That  the  counsel  seemed  to  believe,  that  it  is  necessary,  that  all 
these  circumstances  should  occur,  and  that  a  disease  incurable  in  its 
nature,  is  not  per  se  a.  redhibitory  one:  that  the  absolute  unfitness 
of  the  slave,  for  the  services  for  which  she  was  destined,  &c,  must  be 
also  shown  to  exist. 

That  he  could  not  see  how  it  can  be  doubted,  that  the  sole  circum- 
stance of  a  slave  being  attacked  with  a  disease,  which  the  medical  art 
cannot  cure,  and  must  shortly  terminate  fatally,  is  a  redhibitory  one* 

That  the  chief  inquiry  is,  what  was  the  disease  of  the  slave  in  the 
present  case? 

That  the  disease  was  so,' when  Dr.  Dupuy  was  called,  cannot  be 
doubted.  He  swears,  he  thought  her  incurable.  On  the  second  day 
she  appeared  in  a  state  of  complete  marasme.  with  all  the  symptoms 
of  a  chronic  disease,  in  its  last  stage.  He  attended  her  carefully,  but 
to  no  purpose.  She  died  on  the  18th  day.  He  supposed  the  disease 
was  seven  or  eight  months  old.  Dr.  Dow  informs  us  he  called  to 
visit  her  soon  after  the  defendant  bought  her,  and  he  recognised  her 
as  a  former  patient  of  his,  whom  he  had  attended  seven  months 
before. 

That  the  defendant  informed  the  court,  that  he  purchased  the  slave 
about  seven  months  before  he  sold  her  to  the  plaintiff;  and  some  days 
after,  discovered  "  that  she  was  sick,  and  had  been  so  at  the  time  and 
previous  to  the  purchase;  and  not  knowing  that  he  had  a  redhibitory 
action  against  his  vendor,  he  caused  her  to  be  sold  at  auction,  and  the 
plaintiff  purchased  her." 

.  He  did  not  cause  the  sickness  to  be  disclosed  to  the  bidder;  and 
when  the  plaintiff  informed  him  that  she  was  sick,  he  did  not  admit 
that  she  was,  and  that  this  was  the  reason  he  sold  her;  but  falsely 
declared,  he  did  not  know  that  she  was,  but  meant  to  sell  her  (as 
he  had  bought  her)  with  a  warranty  of  redhibitory  diseases. 

That  the  impression  on  the  mind,  after  maturely  weighing  the  testi- 
mony, is,  that  at  the  time  Dr.  Dupuy  saw  her,  she  labored  under  a 
disease  then  incurable;  the  seeds  of  which  existed  in  her  for  nine 
or  ten  months  before  the  sale.    ' 

That  a  distinction  was  attempted  to  be  made  between  a  disease 
incurable  in  its  nature,  and  one  curable  in  its  origin,  but  in  a  stage  of 
incurability,  on  account  of  its  progress;  that  he  had  conversed  with 
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medical  men  of  talents,  on  a  point  like  this;  and  was  not  able  to  draw 
correct  information  from  them  or  medical  books;  and  they  hardly 
recognise  any  disease,  which,  in  its  incipient  stage,  may  not  yield  to 
the  healing  art.  Surely  if  a  vendor  is  not  permitted  to  sell  a  slave 
attacked  with  a  disease  (if  such  there  be)  incurable  in  its  incipient 
stage,  it  cannot  be  lawful  to  sell  him  attacked  by  one,  which  might 
once  have  been  cured,  but  has  become  absolutely  incurable  by  its  pro- 
gress, without  disclosing  the  fact;  it  is  difficult  to  see  any  difference 
in  the  turpitude  of  either  sale,  and  it  is  believed,  there  is  not  any  in 
the  illegality. 

That  it  was  said,  that  the  court  ought  to  have  reversed  the  judg- 
ment of  the  parish  court,  because,  from  the  circumstance  of  Dr. 
Dupuy  swearing  that  he  conceived  the  disease  incurable  when  he 
was  called,  the  judge  has  drawn  an  illogical  conclusion,  that  it  was  so 
at  the  time  of  the  sale. 

The  court  often  said,  that  on  questions  of  fact,  the  conclusion  of  a 
jury  or  of  a  judge  a  quo,  would  have  considerable  weight  with  it, 
and  could  not  be  disregarded,  unless  it  appeared  manifestly  wrong; 
and  in  a  late  case,  its  appearing  so,  they  thought  it  best  to  send  the 
record  back,  with  directions  to  the  judge  to  submit  the  question  to 
another  jury.  When  a  case  is  submitted  to  a  jury  on  distinct  issues 
of  fact,  unmixed  with  any  legal  questions,  the  law  makes  the  finding 
of  a  jury  conclusive  in  this  court 

That  the  act  of  sale  bears  date  the  9th  of  May,  and  the  doctor 
attended  her,  for  the  first  time,  on  the  17th.  So  that  during  the 
intermediate  days,  the  disease  may  have  reached  its  stage  of  incura- 
bility, and  so  non  constat,  that  the  disease  was  incurable  on  the  day 
of  sale:  the  neglect  of  the  vendee  to  have  the  slave  attended  by  a 
physician,  is  also  presented  as  a  probable  cause  of  the  disease  having 
reached  its  stage  of  incurability. 

The  defendant  .might  have  put  this  question  beyond  a  doubt,  by 
inquiring  from  the  doctor,  whether  be  conceived  that  had  he  been 
called  eight  days  before,  he  might  have  cured  her.  Many  diseases 
are  deceiving  in  their  appearances,  and  often  a  resort  is  not  had  to 
medical  men,  till  family  remedies  appear  unsuccessful.  If  the  de- 
fendant had  thought  it  of  any  avail,  he  might  have  questioned 
Giguel,  the  friend  under  whose  care  the  plaintiff  placed  the  slave, 
and  he  might'  have  known  what  care  was  taken  of  her.  Perhaps 
the  plaintiff  was  lulled  into  security  by  the  false  statement  of  the 
defendant,  that  he  did  not  know  that  a  slave,  whom  he  sold  after 
keeping  her  two  months,  had  any  ailment. 

That  the  merits  of  the  case  are  certainly  with  tho  defendant;  cer- 
tat  de  damno  vitando,  he  seeks  to  avoid  a  loss,  by  rescinding  a  sale 
to  which  he  was  induced  to  accede,  on  the  assurance  that  the  vendor 
knew  not  of  any  ailment  in  the  slave.  The  defendant  certat  de 
lucro  captandoy  unconscientious^  to  gain  the  price  of  a  slave  really 
worth  nothing  at  all.  He  seeks  to  enrich  himself  by  the  loss  of  the 
plaintiff.  The  former  must,  therefore,  be  held  to  very  strict  proof  of 
his  allegations. 
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That  much  stress  was  laid  on  the  plaintiff's  knowledge  of  the 
sickness  of  the  slave,  before  he  executed  the  deed;  a  circumstance 
which  is  presented  as  destroying  his  right  to  the  redhibitory  action. 
This  would  be  the  case,  if  he  had  not  insisted  on  the  warranty.  But 
the  representation  of  the  vendor,  that  there  was  a  warranty  against 
redhibitory  defects,  appears  to  have  induced  him  to  sign  the  act,  and 
pay  the  price.  The  knowledge  of  the  vendee  does  not  prevent  his 
availing  himself  of  the  redhibitory  action,  says  Pothier,  when  he  has 
stipulated  that  there  should  be  a  warranty.  Traitt  du  contrat  dt 
rente,  n.  209,  ff.  /.  4,  dt  dolo  et  met.  But  in  the  present  case,  the 
plaintiff,  though  he  had  discovered  something  was  the  matter  with 
the  slave,  appears  to  have  been  ignorant  that  her  indisposition  was 
a  tedious  one.  His  vendor  assured  him  he  had  no  knowledge  of 
the  slave  being  sick,  though  his  knowledge  was  the  inducement  he 
had  to  sell;  and  hinted,  that  if  the  order  was  a  redhibitory  one,  the 
vendee  was  secured  by  the  clause  of  warranty. 

That  it  is  objected,  that  the  court  erred  in  affirming  the  judgment 
of  the  parish  court,  who  did  not  consider  the  case  in  its  true  light, 
that  the  vendee  bought  for  500  dollars,  the  hope  of  curing  a  slave, 
who  had,  but  one  month  prevfous,  sold  for  900  dollars;  and  the 
proof  of  this  is  presented  in  his  placing  the  slave  in  the  hands  of  a 
physician;  causing  her  to  be  treated  as  sick,  during  one  month, 
though  the  physician  had  told  him,  he  supposed  her  incurable,  and 
not  claiming,  or  performing  any  act  conservatory  of  his  pretended 
right,  till  that  hope  had  vanished. 

This  care,  which  the  plaintiff  is  now  said  to  have  taken  of  the 
slave,  must  acquit  him  of  any  neglect  of  her  cure,  and  repel  the  idea 
that  it  was  for  want  of  attention. to  her*,  that  the  disease  so  far 
progressed,  while  she  was  in  the  plaintiff's  hands,  as  to  reach  its 
period  of  incurability. 

That  every  thing  on  the  record  contradicts  the  assertion,  that  the 
plaintiff  did  intend  to  purchase  any  other  but  a  sound  negro;  at  least, 
any  but  one  free  from  an  incurable  disease.  The  auctioneer  was 
directed  by  the  defendant  to  sell  a  negro,  without  disclosing  any 
thing  of  her  being  sick;  though  the  vendor  knew  she  was,  and  this 
circumstance  alone  induced  him  to  sell.  It  is  true,  she  was  sold  for 
a  little  below  the  price  at  which  the  defendant  had  bought  her.  But 
this  circumstance  happens  daily  in  sales  at  auction. 

The  judge  thought  there  was  nothing  in  what  was  offered,  to 
induce  the  court  to  grant  a  rehearing,  or  that  could  authorise  it. 
The  plaintiff  had  fully  proved  his  case.  He  might  have  demanded 
the  rescission  of  the  sale,  on  account  of  the  false  declaration  of  the 
vendor,  that  he  knew  not  of  any  ailment  of  the  slave;  but  he  had 
put  it  on  the  fairest  ground.  He  had  stated,  he  bought  a  slave, 
whom  he  knew  before  the  execution  of  the  act  of  sale,  but  not  when 
he  bid  her  off,  to  be  sick.  He  knew  not  whether  the  disease  was 
curable  or  not;  he  hesitated  to  pay  his  money,  and  paid  it  on  the 
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assurance,  that  if  the  disease  was  incurable,  his  money  would  be 
returned.    The  event  has  made  what  was  doubtful  certain. 
He  concluded  that  no  rehearing  ought  to  be  granted. 

Mathbws,  J.,  observed,  that  he  had  attentively  considered  the 
reasons  offered  on  the  part  of  the  appellant,  for  a  reconsideration  of  this 
case,  and  was  not  able  to  discover  that  justice,  or  a  proper  applica- 
tion of  the  principles  of  law  on  which  it  depends,  require  any  change 
in  the  judgment  heretofore  pronounced. 

The  nature  of  the  action,  the  evidence  on  which  the  respective 
rights  of  the  parties  rest,  and  the  law  that  must  govern  the  case,  had 
been  so  fully  and  satisfactorily  examined  and  explained  by  Judge 
Martin,' that  he  deemed  it  scarcely  necessary  to  add  any  thing  to 
what  has  beei^said. 

The  plaintiff's  right  to  recover,  depends  on  a  proper  interpretation 
of  the  80th  art  of  the  Civil  Code,  wherein  it  treats  of  the  warranty 
of  defects  of  things  sold,  and  redhibitory  vices. 

This  law,  after  enumerating  three  distinct  cases  by  name,  as  red- 
hibitory defects,  proceeds  to  express  generally,  that  all  other  diseases 
and  infirmities  which  are  incurable  by  their  nature,  so  that  they 
render  the  slave  subject  thereto,  unfit  for  the  service  for  which  he  is 
destined,  &c,  do  authorise  a  redhibitory  action.  The  difficulty  in 
the  interpretation  of  this  article,  consists  in  the  proper  meaning  to 
be  given  to  the  words,  incurable  by  their  nature.  He  had  made 
some  inquiries,  and  looked  a  little  into  the  subject  of  nosology,  and 
had  not  been  able  to  discover  *in  the  classification  of  diseases,  any 
class  of  them  which  are  said  to  be  incurable  in  their  nature.  It  is 
certainly  the  nature  of  all  diseases  to  give  pain,  and  interrupt  more 
or  less  the  ordinary  pursuits  and  labors  of  men,  and  to  cause  death, 
especially  "when  any  of  the  principal  organs  of  animal  life  are 
attacked." 

He  believed  the  just  and  true  meaning  to  be  given  to  our  laws, 
on  the  subject  of  diseases  in  slaves,  is,  that  whenever  the  evidence  in 
the  case  shows  that  the  slave  was  diseased  at  the  time  of  sale,  and 
that  such  disease  progresses  without  interruption,  so  as  to  entirely 
destroy  the  utility  of  the  slave,  it  ought  to  be  considered  as  a  redhibi- 
tory defect;  unless  it  appears  clearly  that  the  purchaser  knew  the 
nature  and  extent  of  the  disorder,  and  consented  to  purchase  under 
all  risks.  This  would  be  purchasing  the  hope  or  chance  of  gain. 
But  it  is  clear  from  the  evidence  in  the  present  case,  that  St.  Romes 
had  no  intention  of  making  such  a  purchase.  He  bought  with  a 
guaranty  against  the  diseases  provided  for  by  the  Civil  Code;  and 
from  all  the  circumstances  shown  by  the  testimony,  the  court  was  of 
opinion  that  the  slave  was,  at  the  time  of  sale,  afflicted  with  one  of 
those  diseases. 
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Ferrers  v.  Bosel.     X.  35. 

A  SPANISH  notarial  instrument  attested  by  three  notaries  of  the 
district  and  the  constitutional  alcalde,  with  a  certificate  of  the  Ameri- 
can Consul,  received  in  evidence,  on  proof  of  the  handwriting  of  the 
notaries. 


Lewis  v.  Peytavin.     X.  36. 

WHEN  answer  sets  forth  some  new  fact,  in  avoidance  of  the 
claim,  the  replication,  under  the  practice,  was  held  to  admit  it  if  not 
specially  denied. 


Mitchell  v.  Armitage.     X.  38. 

THIS  case  relates  to  the  extent  of  correction  which  a  master  may 
give  an  apprentice. 

Martin,  J.,  concluded  as  follows: 

If  we  divest  the  case  of  every  thing  which  is  matter  of  opinion,  the 
result  is,  that  the  plaintiff's  son  was  whipt  with  a  cow-skin;  received 
twenty  or  thirty  lashes;  that  his  back  bled;  exhibited  small  cuts,  and 
bluish  marks,  for  having  wounded  a  black  boy,  with  a  sharp  instru- 
ment, in  a  quarrel.    I  am  ready  to  say,  that  the  correction  appears  to 
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me  a  severe  one;  such  as  ought  not  to  be  countenanced.  But  it 
appears  to  me,  that  the  case  is  not  of  so  black  a  die  as  to  deserve  an 
absolute  forfeiture  of  the  defendant's  right  to  (he  boy's  services,  during 
the  rest  of  his  apprenticeship.  I  therefore  think,  that  the  judgment 
of  the  parish  court  ought  to  be  reversed,  and  that  the  defendant  ought 
to  pay  the  costs  of  the  appeal. 

Mathews,  J. — I  concur  in  the  opinion  delivered  by  Judge  Martin. 
The  right  of  a  master  to  correct  his  apprentice  for  negligence,  or  mis- 
behavior, provided  he  does  it  with  moderation,  is  expressly  recog- 
nised by  our  Civil  Code.  The  different  degrees  within  which  correc- 
tion of  this  kind  ought  to  be  limited,  by  the  term  moderation,  must 
be  governed  by  the  extent  and  nature  of  the  offence  committed  by  the 
apprentice.  In  the  present  case,  it  appears  by  the  evidence,  that  the 
chastisement  was  inflicted,  in  consequence  of  the  apprentice  having 
wounded  a  slave  of  the  appellant,  whilst  they  were  employed  in  the 
business  of  their  master.  Whether  from  the  instrument  used,  or 
manner  of  giving  the  wound,  it  had  a  tendency  to  do  a  serious  injury 
to  the  slave,  does  not  appear.  But  the  conduct  of  the  plaintiff's  son 
was  certainly  a  gross  violation  of  the  order  which  ought  to  prevail  in 
the  shop  of  a  mechanic,  and  which,  it  is  probable,  cannot  be  supported 
without  strict  discipline  and  a  full  portion  of  correction,  properly  ap- 
plied. Although  the  punishment  complained  of  in  this  suit,  appears 
to  have  been  somewhat  severe;  and  although  it  is  unpleasant,  in 
consequence  of  the  feeling  which  may  be  presumed  to  be  excited 
between  the  parties,  to  place  the  apprentice  again  in  the  power  of  his 
master;  yet  I  do  not  think,  that  the  circumstances  of  the  case,  as  dis- 
closed by  the  evidence,  are  sufficient  to  authorise  a  court  of  justice  to 
release  the  former  from  his  apprenticeship;  especially  as  it  is  a  single 
act  of  correction,  and  nothing  appears,  which  shows  any  deliberate 
cruelty  on  the  part  of  the  appellant  towards  his  apprentices. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  parish  court  be  annulled,  avoided  and  reversed,  and  that  the  cost 
of  the  appeal  be  borne  by  the  defendant. 

Preston,  for  the  plaintiff. 

Hennen,  for  the  defendant. 


MAY  TERM,  1821.  69 


Canfield  v.  M'Laughlin.     X.  48. 

THIRD  parties,  claimants  of  goods  attached,  having  a  privilege 
on  the  property  attached,  at  the  time  of  levying  of  the  attachment,  to 
an  amount  exceeding  its  value,  bonded  the  same,  with  condition  to 
abide  the  order  of  the  court — and  subsequently  bought  of  defendant 
other  property  of  the  same  kind  for  which  they  paid  him,  after  re- 
imbursing themselves  for  their  balance  formerly  due  above  the  value 
of  the  property  attached:  Held,  they  did  not  by  this  destroy  their 
lien  on  the  property  attached  and  bonded. 


Seghers  v.  Hanna's  Creditors.     X.  53. 

THE  plaintiff  having  made  a  written  agreement  with  the  syndics 
of  insolvent,  that  they  should  pay  him  a  fixed  sum:  Decided,  that  he 
could  not  have  judgment  for  it  as  privileged,  on  a  rule  to  show  cause. 
It  appearing  subsequently,  {post  182,)  that  the  syndics  only  required 
the  approbation  of  the  parish  judge  to  his  compensation,  the  case 
was  remanded  to  inquire  into  the  value. 
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EASTERN  DISTRICT,  JUNE  TERM,  1821. 


Bay  on  v.  Vavasseur.     X.  61. 

Warranty  for  redhibitory  diseases  is  not  of  the  essence,  but  only  of  the  nature  of  the  con- 
tract of  sale,  and  nothing  prevents  its  being  excluded  from  the  contract  by  an  express 
stipulation.  Vendor  knowing  of  redhibitory  defects  would,  nevertheless,  be  guilty  of 
fraudulent  concealment  if  he  did  not  disclose  such  to  the  vendee,  unless  vendee  already 
knew  of  them. 

APPEAL  from  the  court  of  the  second  district. 

Martin,  J. — The  plaintiff"  demands  the  rescission  of  the  sale  of  a 
slave,  on  the  ground  of  his  being  epileptic,  and  in  the  habit  of  run- 
ning away;  circumstances  which,  he  alleges,  were  deceitfully  and 
fraudulently  concealed  from  him.  By  a  special  clause  in  the  bill  of 
sale,  it  is  declared,  that  the  seller  does  not  guarantee  that  the  slave  is 
free  from  any  disease,  habit  of  running  away,  or  other  defect. 

The  answer  denies  only  the  alleged  fraudulent  or  deceitful  conceal- 
ment.   To  this  is  added  a  general  demurrer. 

• 

There  was  a  verdict  and  judgment  for  defendant,  and  the  plaintiff 
appealed. 

[The  evidence  established  that  the  slave  was  epileptic,  and  there 
was  much  testimony  to  show  that  defendant  knew  well,  that  the 
slave  had  been  afflicted  with  epilepsy,  at  the  time  of  sale,  but  said  he 
"  would  not  guarantee  any  thing  in  the  bill  of  sale  as  to  the  sore  leg 
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the  slave  then  exhibited,  but  the  plaintiff  might  rest  assured  it  was  a 
slight  defect. "] 

Our  attention  is  next  drawn  to  a  part  6f  the.  judgment,  in  which  it 
is  stated,  that  the  judge  told  the  jury,  that  the  bill  of  sale  prevented 
the  defendant  from  being  liable  in  the  ordinary  way,  for  the  diseases 
prohibited  by  law.  It  is,  and  I  believe  correctly,  objected  to  by  the 
defendant's  counsel,  that  even  if  this  part  of  the  charge  was  errone- 
ous, the  plaintiff  cannot  be  relieved  against  it  in  this  court,  as  he  did 
not  file  his  bill  of  exceptions,  nor  complain  of  it  in  the  district  court. 

It  appears  to  me,  the  opinion  expressed  by  the  court  is  correct; 
warranty  for  redhibitory  diseases  is  not  of  the  essence,  but  only  of 
the  nature  of  the  contract  of  sale,  was  introduced  for  the  protection 
of  vendees;  and  nothing  prevents  its  being  excluded  from  the  contract 
by  an  express  stipulation,  as  in  the  present  case. 

The  plaintiff  and  appellant  urges,  that  the  judgment  is  erroneous, 
inasmuch  as  the  testimony  shows,  that  the  defendant  knew  of  the 
existence  of  the  redhibitory  defects  complained  of,  before  the  sale, 
and  did  not  make  them  known.  Macarty  v.  Bagneres,  1  Martin, 
149;  Cur.  Phil.  328,  n.  28  and  30. 

The  defendant's  counsel  urges,  that  as  to  his  knowledge  of  the 
existence  of  the  redhibitory  disease,  the  testimony  is  contradictory; 
and  on  this  knowledge,  it  was  the  province  and  right  of  the  jury  to 
decicte ;  that  their  decision,  if  erroneous,  could  be  properly  set  aside, 
on  a  motion,  for  a  new  trial  only,  and  in  such  a  case,  this  court  would 
not  disturb  the  finding  of  the  jury.  5  Martin's  Rep.  323.  8  Ibid. 
363,  393.  That  there  is  good  reason  to  presume,  from  the  low  price, 
or  other  circumstances,  that  the  plaintiff  knew  of  the  defect.  Cur. 
Phil.  com.  ter.  cap.  13,  rt.  29,  ff.  21,  1,  1,  sect.  6,  in  which  case, 
there  was  no  necessity  for  any  disclosure  by  the  defendant. 

The  defendant's  answer  admits,  as  it  does  not  deny,  the  existence 
of  the  epilepsy  and  the  habit  of  running  away ;  nothing  is  put  in  issue 
but  the  deceitful  and  fraudulent  concealment  of  these  redhibitory 
defects.  I  have  no  doubt,  that  the  defendant  was  bound  to  disclose 
them,  unless  they  were  known  to  the  plaintiff;  and  therefore,  if  he 
withheld  that  knowledge,  he  concealed  fraudulently  and  deceitfully. 
He  was  bound  to  prove  this  disclosure;  he  has  not  done  so;  we 
must  conclude,  he  did  not  disclose.  '  So  that  the  fraud  and  deceit  is 
manifest,  unless  the  knowledge  of  the  plaintiff  rendered  this  disclosure 
vain  and  needless:  lex  neminem  cogit  advana. 

The  counsel  insists,  that  the  modicity  of  the  price  is  evidence  that 
these  defects  were  known.  A  witness  swears,  had  he  not  had  a 
sore  leg  and  been  a  runaway,  he  was  worth  3000  dollars,  another 
2000  dollars.  The  price  given  is  600  dollars,  at  12  months;  less  than 
one  third  of  the  smallest  sum.  The  circumstance  of  his  being  sold  in 
jail,  without  any  warranty,  is  presented  as  one,  from  which  the 
knowledge  of  his  being  a  runaway  may  well  be  implied  in  the  plain- 
tiff. 


7«  SUPREME  COURT. 

[Bayon  v.  Vavaneor.] 

The  modicity  of  the  price:  the  place  of  the  sale;  the  stipulation 
that  the  defendant  would  not  be  liable  for  any  disease  or  defect,  even 
redhibitory  ones,  are  circumstances  which  may  be  supposed  to  have 
gone  a  considerable  way  in  inducing  the  jury  to  imply  a  knowledge 
in  the  plaintiff.  They  may' have  refused  credit  to  the  principal 
witness,  Mrs.  Englesheim,  on  account  of  some  circumstance  which 
affected  her  credibility.  The  judge  mentions  her  near  connection  to 
one  of  the  parties  as  such,  and  declares  himself  satisfied  with  the 
verdict. 

It  is  true,  the  facts  stated  in  the  judgment  cannot  control,  or  be 
taken  as,  a  statement  on  which  this  court  may  act;  but  the  opinion 
of  the  judge,  who  tried  the  cause,  of  the  correctness  of  the  verdict, 
whether  expressed  in  overruling  a  motion  for  a  new  trial,  or  in  giving 
his  judgment,  is  satisfactorily  shown  by  his  declaration  in  his  own 
court.  I  do  not  take  his  suggestion  of  the  fact  that  considerations  of 
friendship  and  connection  induced  the  jury  to  disbelieve  a  witness, 
as  conclusive.    It  suffices,  that  they  may  have  existed. 

The  neglect  of  the  plaintiff  to  apply  for  a  new  trial,  is  a  circum- 
stance which  adds  to  the  weight  of  others. 

On  the  other  side,  the  evidence  in  favor  of  the  plaintiff  is  so 
positive,  and  must  be  so  decisive,  if  believed,  that  I  think  the  verdict 
of  the  jury  ought  not  to  be  conclusive  upon  us.  I  feel  inclined  to 
reverse  the  judgment  and  remand  the  case,  with  directions  to  the 
judge  to  submit  it  to  a  new  trial. 

Mathews,  J. — I  concur  in  the  opinion  of  my  colleague. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  the  case 
remanded,  with  directions  to  the  judge  to  submit  it  to  a  new  trial. 

Davezac,  for  the  plaintiff. 

,  for  the  defendant. 


JUNE  TERM,  1831.  73 


Gitzander  v.  Macarty.     X.  70. 

The  capacity  and  signature  of  a  justice  of  the  peace  in  another  state  to  the  jurat  of  an 
answer  to  interrogatories  is  not  to  be  certified  as  the  record  of  a  court  under  the  act  of 
congress. 

If  a  defendant  do  not«t  the  trial  more  to  dismiss  the  suit  for  want  of  an  answer  to  his 
interrogatory,  he  cannot  assign  it  as  error,  on  appeal. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Martin,  J. — This  is  an  action  on  a  promissory  note;  die  defen- 
dant pleaded  the  general  issue  and  set-off,  and  filed  interrogatories, 
which  the  judge  directed  the  plaintiff  to  answer  on  oath.  He  did  so, 
before  a  person  who  styles  himself  a  justice  of  the  peace,  for  Frederic 
county,  Maryland:  the  clerk  of  the  court  of  that  county  has  certified 
the  justice's  capacity,  and  the  chief  judge  of  the  fifth  circuit,  of  which 
Frederic  county  constitutes  a  part,  that  of  the  clerk  who  certifies  that 
of  the  chief  judge;  the  seal  of  the  county  is  affixed. 

At  the  trial,  the  defendant's  counsel  objected  to  the  reading  of  the 
plaintiff's  answers  to  his  interrogatories,  on  the  ground  that  it  did 
not  appear  that  the  answers  were  given  before  a  person  legally 
authorised;  the  court  overruled  the  objections,  and  a  bill  of  excep- 
tions was  taken. 

The  note  being  proved,  judgment  was  given  for  its  amount,  the 
set-off  was  not  allowed,  and  the  defendant  appealed. 

He  contends  he  was  in  time  to  make  his  objections,  and  it  ought 
to  have  prevailed,  and  cites  the  case  of  Center  v.  Stockton  et  al.y  8 
Mar tiny  212,  and  2  Martin's  Digest,  161. 

The  case  fully  establishes  the  proposition  that  the  objection  was 
timely. 

But  I  see  no  legal  evidence  of  the  official  capacity,  nor  of  the 
signature  of  the  person  before  whom  the  answers  purport  to  be 
sworn  to.  An  attempt  has  been  made  to  read  these  answers,  under 
the  act  of  congress  prescribing  the  mode,  in  which  records,  in  each 
state,  shall  be  authenticated,  so  as  to  take  effect  in  every  other  state, 
approved  May  26th,  1790. 

This  act  requires  that  the  record  should  have  the  attestation  of  the 
clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a  seal;  together 
with  the  certificate  of  the  judge,  chief  judge  or  presiding  magistrate. 
Now  the  clerk,  judge  and  magistrate  here  spoken  of,  must  be  the 
officers  of  the  court  in  which  the  record  is  kept  From  any  thing 
that  appears  here,  the  clerk  of  Frederic  county  has  no  more  to  do 
with  the  proceedings  of  a  justice  of  the  peace  of  that  county,  than 
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the  clerk  of  a  parish  court  has  to  do  with  the  proceedings  of  a  justice 
of  a  parish,  in  this  state,  t.  e.  nothing  at  all — nor  the  chief  judge  of 
the  fifth  circuit  of  Maryland,  with  the  record  of  the  county  court  of 
Frederic  county,  than  any  district  judge  of  this  state  has  with  the 
record  of  any  of  the  parishes  in  his  district.  The  answer  cannot  be 
read  as  a  record  of  the  state  of  Maryland,  under  the  act  of  congress; 
and  the  signature  and  official  capacity  of  the  justice  are  not  proved 
by  testimony,  nor  certified  by  the  executive  of  that  state. 

I  conclude  that  the  parish  judge  erred  in  suffering  them  to  be  read. 

.But  the  defendant  concludes,  that  the  suit  must  be  dismissed,  as 
the  plaintiff  did  not  file  answers  legally  sworn  to;  that  the  conse- 
quence must  be  the  same  as  if  he  had  filed  no  answer  at  all. 

It  is  true  that  the  law  has  provided,  that  on  failure  of  the  plaintiff 
to  answer  the  defendant's  interrogatories,  "his  suit  shall  be  dismissed 
at  his  costs,  on  motion  of  the  defendant." 

It  lies  with  the  defendant  to  move  for  the  dismissal  of  the  suit; 
nothing  obliges  him  to  do  it.  The  matter  is  at  his  election — but  in 
this  case,  as  in  all  others,  where  the  party  who  may  make  the  elec- 
tion, has  done  so,  it  can  no  longer  recall  it. 

In  this  case,  it  appears  to  me  the  defendant  made  his  election  not 
to  move  for  the  dismissal  of  the  suit,  because  he  suffered  it  to  be  put 
down  for  trial  without  opposition;  he  permitted  the  trial  to  proceed, 
till  the  plaintiff  established  his  claim  by  the  proof  of  the  defendant's 
signature  at  the  bottom  of  the  note.  He  took  a  chance  of  a  judg- 
ment in  his  own  favor,  if  the  plaintiff  had  failed  to  make  out  his 
case,  actore  non  probante,  absolvitor  reus.  I  think  after  all  this, 
it  was  too  late  to  move  for  a  dismissal  of  the  suit. 

The  consequence  is,  that  the  judgment  of  the  parish  court  ought, 
in  my  opinion,  to  be  affirmed,  with  costs. 

Mathews,  J. — I  concur  in  this  opinion. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed  with  costs. 
Preston,  for  the  plaintiff. 
Car  let  on  y  for  the  defendant. 


JUNE  TERM,  1821.  75 


Doane  v.  Farrow.     X.  74., 

DECIDED,thsX  it  is  not  necessary  for  the  validity  of  an  appeal 
bond  that  it  be  signed  by  appellant;  the  law  binds  the  principal  suf- 
ficiently and  one  may  as  well  give  security  for  an  obligation  which 
the  law  imposes  as  for  one  which  he  voluntarily  enters  into. 

•Also  decided,  that  the  admission  of  a  party,  that  he  is  one  of  the 
partners  of  a  firm,  may  be  received  in  evidence  although  it  appear 
that  written  articles  of  the  partnership  exist  which  have  not  been 
called  for:  alias  in  a  contest  between  partners. 


Smith  v.  Crawford.     X.  81. 

HELD,  that  a  party  who  has  not  pleaded  a  release,  cannot  have 
a  new  trial  on  his  affidavit  that  he  has  discovered,  since  the  trial,  the 
means  of  proving  it. 


Muirhead  v.  M'Micken.     X.  83. 

HELD,  that  a  new  trial  will  not  be  granted  on  the  ground  of  the 
late  discovery  of  evidence  to  be  obtained  from  the  conscience  of  the 
opposite  party. 
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Miltenberger  v.  Canon.    X.  85. 

DECIDED,  that  upon  a  promise  to  sell  a  slave  the  intended  ven- 
dor engaging  to  secure  purchaser  against  any  future  claims  or  to 
deliver  him  his  title,  whereupon  the  money  was  paid  and  slave 
delivered,  but  the  act  of  sale  was  postponed  until  the  compliance  of 
the  vendor  with  either  part  of  his  engagement — the  sale  is  not  com- 
pleted, until  the  notarial  act  intended  for  it  be  signed  by  the  parties. 
The  court  cited  Villari  el  al.  v.  Brognier  Declouet,  3  Martin,  326,  as 
a  ruling  case  in  point 


Spencer  v.  Sterling.     X.  88. 

HELD,  that  reasonable  notice  to  the  endorser  is  a  question  par- 
taking both  of  law  and  fact.  It  depends  on  facts,  such  as  the  distance 
at  which  the  parties  live  from  each  other,  the  course  of  the  posts,  &c, 
&c.  But  when  those  facts  are  established,  reasonableness  of  time 
becomes  a  question  of  law. 


Hatton  v.  Stillwell.    X.  91. 

HELD,  that  a  deposition  taken  in  a  suit  against  one  of  two 
defendants,  cannot  be  read  in  a  suit  against  both. 

•Also,  the  sheriff's  return  on  an  attachment  is  not  open  for  amend- 
ment during  the  pendency  of  a  suit  on  the  attachment  bond.  The 
latter  is  not  a  continuation  of  the  former  case. 
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Waters  v.  Banks.     X.  94. 


THIS  was  a  question  of  facts.  Tenant  under  a  written  lease  for 
a  year,  having  underlet  part  of  the  premises,  and  both  tenant  and 
undertenant  tacitly  holding  over,  after  the  year,  the  landlord  collected 
the  rent  from  them  separately:  Held,  this  implied  a  letting  to  each 
separately,  and  landlord  could  not  thereafter  require  the  whole  rent 
of  his  original  tenant. 


Chauveau  v.  Walden.     X.  100. 


THIS  was  a  question  of  facts  upon  a  claim  of  salvage.  The  court 
decided  not  to  interfere  with  the  decision  of  the  district  judge  as  to 
the  quantum:  this  is  a  matter  to  be  left  to  the  sound  discretion  of 
the  original  court 


Bolton  et  ah  v.  Harrod  et  ah    X.  115. 


WHERE  an  endorser  was  sued  on  the  protest  for  non-acceptance, 
in  order  to  compel  him  to  give  security,  and  afterwards  on  the  pro- 
test for  non-payment,  and  there  was  judgment  in  the  latter  suit;  Held, 
that  the  endorser  could  not  be  condemned  to  pay  even  costs  on  the 
first  case,  after  payment  of  the  judgment  in  the  second.  The  court 
cited  Pilot  v.  Faurie,  2  Martin,  83,  383. 

7* 
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Sed well's  Assignee  v.  Moore.    X.  117. 

THIS  was  an  action  on  a  judgment  obtained  in  Kentucky  by  Sed- 
well  against  defendant,  and  assigned  to  present  plaintiff.  On  objec- 
tion that  a  chose  in  action  is  not  assignable;  Held,  that  such  principle 
is  not  recognised  in  Louisiana,  and  an  assignee  may  either  sue  in  his 
own  name,  or  that  of  the  assignor. 


Michel  De  Armas'  Case.     X.  1 23. 

An  attorney  suspended  from  bis  practice,  for  using  indecorous  language  to  the  court 

THE  judges  having  noticed  indecorous  expressions  in  a  written 
application  of  this  gentleman  for  a  rehearing,  in  the  case  of  St. 
Romes  v.  Pore,  determined  during  the  last  term,  ante  61.  requested 
the  clerk  to  draw  his  attention  thereto.  On  the  report  of  the  latter, 
that  the  former  declined  amending  his  application,  an  order  was 
made  that  he  answer  for  the  contempt. 

He  appeared  accordingly,  admitted  himself  to  be  the  writer  of  the 
paper,  and  in  his  attempt  of  a  justification,  forgot  himself  so  far  as 
to  suggest  that  the  court  were  disposed  to  punish  him  as  the  author 
of  some  publications,  in  which  he  had  denounced,  in  the  Ami  des 
loix,  their  declaration  made  in  May  last    9  Martin,  642.* 

Martin,  J. — Considering  the  application  to  be  written  in  arrogant 
and  indecorous  language  such  as  the  law  forbids  us  to  suffer,  I  think 
the  attorney  ought  to  be  suspended  from  his  practice  in  this  court 
during  twelve  months.    Part.  3. 

Mathews,  J.— I  concur  in  this  opinion. 

*  It  was  represented,  in  that  paper,  as  an  assumption  of  legislative  powers,  and  as  an 
evidence  of  the  court's  evil  disposition  towards  that  portion  of  the  citizens  of  Una  state, 
whose  vernacular  language  is  not  the. English. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  Michel  de 
Armas  be  suspended  from  his  practice  in  this  court,  for  twelve 
months* 

MazureaUy  attorney  general,  as  amicus  curiw,  applied  for  a  re- 
hearing in  this  case  (post,  158),  on  the  following  grounds: 

1.  The  decision  is  definitive,  and  ought  to  refer  to  the  particular 
law  in  virtue  of  which  it  was  rendered:  it  refers  to  the  3d  Partidai 
which  contains  six  hundred  and  sixteen  laws.  It  is  therefore  unconsti- 
tutional.   Const  art.  4,  sect.  2;    4  Martin^  463. 

2.  The  offence  of  contempt  is  unknown  to  the  Spanish  laws:  advo- 
cates could  be  suspended  for  divers  causes,  all  enumerated.  Villa* 
diego,  250,  n.  26.    Fartida,  3,  6,  7, 11  and  12. 

3.  Insolence  from  an  advocate  to  a  judge  was  forbidden,  but  unless 
persevered  in  could  not  be  punished,  and  even  then  not  as  a  con* 
tempt,  but  as  a  specific  offence. 

4.  A  statute  of  the  state  has  repealed  all  Spanish  laws  on  the 
subject 

Martin,  J.,  observed  that  the  rehearing  was  not  prayed  for,  with 
the  hope  of  showing  the  absence  of  guilt  in  the  defendant,  nor  on  the 
ground  of  the  punishment  inflicted  being  excessive. 

L  That  the  case  relied  on  by  the  counsel,  Gray  et  aLv.  Laverty,  4 
Martin,  436,  in  order  to  establish  his  first  position,  (viz.  that  the 
judgment  of  this  court  is  unconstitutional  and  null;  the  reference 
being  only  to  the  third  Partida,)  proves  the  contrary  proposition,  even 
in  the  case  of  a  judgment,  which  contains  no  reference.  "  When  it 
(the  reference)  is  not  made,  those  who  are  to  pass  on  the  conduct  of 
the  judge,  in  case  he  may  be  prosecuted  therefor,. may  make  a>  strict 
inquiry;  but  a  court  who  is  required  to  reverse  a  judgment,  may  fairly 
conclude,  even  when  the  reference  is  obvious,  that  it  was.  impossible 
for  the  judge  to  make  it,  on  the  score  of  his  having  been,  ignorant  of 
it  So,  a  good  judgment,  rendered  according  to  the  lightof  the  judge's 
understanding,  must  be  supported." 

The  absence  of  any  reference  at  all  does  not,  therefore,  render  the 
judgment  nulL 

The  judge  may  not  be  ignorant  of  the  law  oa  which  he  pronounces; 
he  may  well  recollect  the  very  words  of  it,  and  yet  not  remember  the 
number  of  the  chapter,  nor  the  page  of  the  text;  and  the  volume 
containing  it  may  be  out  of  his  reach.  There  are  certain  parts  in  the 
state,  in  which  a  particular  volume,  containing  the  textual  law  on 
which  a  judgment  is  grounded,  may  not  be  within  a  circle  of  one 
hundred  miles.  Will  it  not  suffice  there,  that  the  judge  should  refer 
to  the  particular  law,  by  quoting  its  very  words,  or  referring  to  the 
particular  volume  which  contains  it? 

The  framers  of  the  constitution  foresaw  this,  and  required  the 
reference  to  the  particular  law,  as  often  as  it  may  be  possible;  but  the 
reasons  in  all  cases. 

"  The  ignorance  of  a  particular  law,"  said  the  court,  in  the  case 
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ipoted  by  the  counsel,  u  is  possible,  in  a  judge  not  bred  to  the  pro- 
ession;  it  may  exist  even  in  those  who  are;  bat  it  cannot  be  pre- 
sumed, that  a  judgment  was  rendered,  without  the  judge  knowing  the 
reasons  which  determined  him."  IbicL  464. 

In  the  present  case,  the  law  on  which  the  judgment  is  grounded,  is 
referred  to  by  the  volume  which  contains  it,  the  third  Partida,  and  by 
its  contents,  viz.  that  which  forbids  the  judges  to  suffer  the  arrogant 
and  indecorous  language  of  lawyers;  and  the  clerk  assured  us,  he 
informed  the  defendant,  when  he  permitted  him  to  take  a  copy  of  the 
judgment,  that  the  court  had  made  inquiry  for  the  volume,  and  find- 
ing that  it  was  not  within  its  reach  at  the  moment,  observed  the 
reference  might  be  extended  at  leisure. 

2.  That  contempt  of  court  is  an  offence  noticed  by  the  Spanish  law. 
Judges  are  directed  so  to  demean  themselves,  that  their  authority  may 
not  be  contemned:  que  no  Its  nasca  en  dcspreciamcnlo.  Part.  3, 4, 
8 ;  as  Lopez  expresses  it,  quod  honori  suo  contemptus  non  generetur; 
ox  according  to  the  Roman  law,  ne  contemni  patiatur.ff.  1, 18, 20. 
"  This,"  proceeds  the  Partida, "  would  be,  if  any  one  was  to  argue 
before  them  with  arrogance,  con  sobervia.    Loco  citato. 

Lawyers,  who  demean  themselves  contemptuously  before  the  court, 
may  be  suspended.  The  laws,  cited  by  the  counsel,  contradict  his 
assertion,  that  the  causes,  for  which  suspension  may  be  pronounced, 
are  all  declared  and  enumerated  in  different  laws,  and  nowhere 
declared  under  any  general  name  or  appellation. 

If  the  judge,  by  his  sentence  against  any  lawyer,  on  account  of  his 
ill  fame,  or  any  other  just  cause,  opor  alguna  razon  derecha9  forbid 
him  to  practice,  he  will  no  longer  be  permitted  to  practice.  Part.  3, 
6,11. 

If  the  judge  forbid  any  lawyer  to  practice  before  him,  for  any  just 
cause,  par  alguna  razon  derecha9  during  a  fixed  period:  as  if  the 
lawyer  be  tedious,  contradictory,  or  for  speaking  too  much,  or  for  any 
other  like  cause,  por  alguna  razon  semejante  dcstas,  henceforth  he 
may  not  practice.  Part.  3, 6, 12. 

Lawyers  should  not  interrupt  each  other,  nor  should  they  make 
use,  in  their  arguments,  of  any  improper  or  indecent  expressions,  && 
Those  who  conduct  themselves,  as  is  here  ordered,  are  to  be  treated 
with  respect,  and  listened  to  by  the  judge;  and  he  may  prohibit 
those  from  speaking  before  him,  who  conduct  themselves  otherwise: 
e  a  los  que  contra  estoJeciessen9puede  lea  defender,  que  no  razonen 
ante  el.  Part.  3,  6,  7. 

3.  That  the  Spanish  law,  which  thus  forbids  the  judge  to  suffer  any 
contempt  of  his  authority,  is  a  penal  one.  For  it  cannot  be  carried 
into  effect  without  inflicting  some  penalty.  And  a  lawyer  guilty 
towards  the  court,  of  any  contemptuous  action,  expression  or  gesture, 
may  be  instantly  punished,  by  suspension,  at  least;  and  nothing,  as  is 
gratuitously  asserted,  requires  the  judge  to  forbear  punishiug,  till  the 
offence  be  repeated. 

4.  That  no  statute  of  this  state  has  repealed  those  parts  of  the  law 
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of  Spain,  which  authorise  a  court  to  punish  the  contemptuous  be- 
havior of  a  lawyer,  by  suspension. 

A  statute  is  said  to  repeal  a  former  one,  when  it  is  contrary  thereto 
in  matter.  Leges  posteriores,  priares  contkakias  abrogant.  It  is 
not  enough  that  the  latter  statute  be  different  in  its  matter;  it  must  be 
contrary. 

The  statute  of  3d  H.  8,  3,  provided,  that  any  examined  before  the 
king's  council,  who  confesses  treason,  shall  be  tried  in  the  county 
where  the  king  pleases,  and  it  was  held  to  be  repealed  by  that  of  2 
Ph.  and  M.,  which  directs  that  all  trials  for  treason  shall  be  according 
to  the  common  law.  11  Co.  63,  a.  The  reason  is  apparent;  for  the 
latter  statute  directed  that  all  trials  for  treason,  which  include  those  of 
persons  mentioned  in  the  statute  of  Hen.  8,  should  be  in  the  course 
pointed  out  by  the  common  law,  and  this  was  contrary  to  the  provi- 
sion of  the  statute  of  H.  8. 

A  statute  is  also  said  to  repeal  a  former  one,  where  it  enacts  a  thing 
inconsistent  with  it 

So  the  statute  of  1  Ed.  6, 2,  which  provided,  that "  process  shall  be 
in  the  king's  name/'  was  held  to  have  been  repealed  by  that  of  I  and 
2  Ph.  and  M.  2,  which  provides,  that  "  all  ecclesiastical  jurisdiction 
of  bishops,  &c,  shall  be  in  the  same  estate  as  to  process,  as  it  was  in 
the  time  of  H.  8."  For  the  two  provisions  were  inconsistent  12 
Co.  8. 

But  though  the  provisions  of  the  latter  statute  be  different,  if  they 
be  neither  contrary  nor  inconsistent,  the  former  statute  is  not  repealed. 

As  if  by  a  statute,  an  offence  be  made  indictable  at  the  quarter 
sessions,  and  a  subsequent  one  makes  the  same  offence  indictable  at 
the  assizes,  the  former  statute  is  not  repealed;  because  the  provisions 
of  the  latter  are  neither  inconsistent  with,  nor  contrary  to,  those  of  the 
former.  Both  statutes  then  may,  and  ought  to  stand  in  force,  and  the 
quarter  sessions  and  the  assizes  shall  have  concurrent  jurisdiction.  1 
St.  89,  90. 

And  if  the  two  statutes  may  be  reconciled  together,  the  former 
shall  not  be  held  to  be  repealed. 

So  the  statute  of  16  R.  2,  5,  providing  that  a  person  attainted  on  a 
premunire  shall  forfeit  all  his  land,  was  held  not  to  repeal  the  statute 
de  bonis  as  to  land  in  tail,  against  the  issue  in  tail.     1 1  Co.  636. 

The  statute  of  5  Eliz.  4,  which  provided  that  none  should  use  a 
trade,  without  being  an  apprentice,  was  held  not  to  repeal  the  4  and 
5  Ph.  and  M.  which  directed  that  no  weaver  use,  &c    6  Co.  196. 

The  statute  of  Ph.  and  M.  directed  the  forfeiture  of  any  woollen 
cloth  or  kersies,  wove  by  any  person  not  an  apprentice,  or  not  having 
exercised  the  trade  for  seven  years.  That  of  Elizabeth  repealed  "  all 
the  statutes  heretofore  made,  and  every  branch  of  them,  as  touch  or 
concern  the  hiring,  keeping,  depending,  working,  wages  or  order  of 
servants,  workmen,  artificers,  apprentices  and  laborers,  or  any  of 
them,  and  the  penalties,  and  forfeitures  concerning  the  same,  shall  be 
&c,  repealed,  utterly  void,  and  of  none  effect" 
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Yet  Cogeril,  having  had  judgment  for  a  forfeiture,  under  the  statute 
of  Ph.  and  M.,  Plashfield,  the  defendant,  brought  a  writ  of  error  to 
reverse  it,  on  the  ground,  among  others,  that  the  statute  relied  on  was 
repealed  by  that  of  Elizabeth;  sed  non  allocatur.  For,  looking  into 
the  statutes,  they  may  stand  together;  and  it  was  said  that  a  later 
statute  in  the  affirmative,  shall  not  take  away  a  former  act,  and  the 
rather,  if  the  former  be  particular,  and  the  latter  general.  Griffin's 
case,  6  Co.  Ne. 

This  case  places  the  rule  (that  where  the  legislative  will  has  once 
been  expressed,  its  binding  force  shall  continue  till  it  be  unequivo- 
cally recalled)  in  the  clearest  point  of  view.  For,  in  the  preamble  of 
the  latter  statute,  the  intention  of  parliament  is  formally  expressed, 
that  "  the  substance  of  as  many  of  the  said  laws  (the  former)  as  are 
meet  to  be  continued,  shall  be  digested  and  reduced  into  one  sole  law 
and  statute."  Clothiers,  woollen-cloth  weavers,  cloth-workers,  are 
mentioned  as  tradesmen,  who  are  the  particular  objects  of  the  statute. 

In  the  criminal  law,  where  the  utmost  rigor  prevails  against  the 
extension  of  offences,  and  punishment  is  so  strictly  guarded  against,  (we 
find  it  established  by  numerous  decisions)  that  a  positive  statute  does 
not  repeal  the  common  law,  and  the  state  prosecutes  either  on  the 
statute,  or  at  common  law. 

The  19th  section  of  the  first  judicial  act  of  1813,  provides,  that  the 
Superior  Courts  shall  have  authority  "  to  punish  all  contempts  by 
fine,  not  exceeding  fifty  dollars  for  each  offence,  and  also  by  imprison- 
ment not  exceeding  ten  days." 

Now,  here  are  no  negative  words.  The  substance  of  the  new  act 
may  well  stand  with  that  of  the  Partida.  The  two  provisions  are 
not  contradictory,  and  may  fairly  exist  together. 

The  above  provision  is  literally  copied  from  the  17th  section  of  the 
act  of  1805,  chapter  26,2  Martin's  Dig.  116,  which  gave  autho- 
rity to  the  Superior  Court  of  the  late  Territory  of  Orleans,  to  punish 
contempts.  Yet  that  court  did  not  think,  that  the  authority  given 
them  by  that  act,  deprived  them  of  the  power  of  striking  off  attor- 
ney's from  the  roll,  much  less  of  suspending  them.  See  judgments 
of  that  court,  1808,  1812,  and  1  Martin,  129;  2  Ibid.  305. 

Judge  Moreau  and  Mr.  Carleton,  the  two  gentlemen,  who,  under 
an  act  of  the  legislature,  have  lately  published  The  laws  of  las  Sieta 
Partidas,  which  art  still  in  force,  in  the  state  of  Louisiana,  have 
preserved  the  laws  of  the  third  Partida,  under  consideration,  as 
unrepealed  by  any  law  of  the  state. 

Indeed,  who  can  say  that  a  Spanish  judge  would  consider  as  in- 
compatible, the  authority  given  him  by  the  third  Partida,  to  suspend 
a  lawyer  who  indulged  himself  with  indecorous  language  towards 
him,  and  that  of  sending  to  prison  any  other  individual  taking  the 
same  liberty. 

The  judges  of  England  do  not  think  their  power  of  punishing  con- 
tempts of  their  authority,  by  fine  and  imprisonment,  incompatible 
with  that  of  punishing  by  a  suspension,  such  attorneys  as  are  not  re- 
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strained  by  a  sense  of  duty,  from  the  indulgence  of  angry  passions  in 
the  exercise  of  their  functions,  in  the  presence  of  a  court. 

In  what  state  of  this  Union  are  the  two  powers  considered  as 
incompatible? 

That  nothing  was  said  of  the  law  of  the  Recopilacion  de  Castilla, 
which  forbids  judges  to  live  with  any  advocate  or  notary — it  not 
being  easy  to  discover  in  it  any  hearing  upon  the  question  under 
consideration. 

That,  upon  the  whole,  after  a  most  minute  investigation  of  the 
reasons  adduced  by  the  counsel,  nothing  was  discovered  in  them  that 
gave  rise  to  the  least  doubt,  and  consequently  no  rehearing  ought  to 
be  granted. 

Mathews,  J.,  said  that  he  assumed  it,  as  incontrovertibly  true, 
that,  according  to  the  Spanish  laws,  an  advocate  may  be  punished  by 
suspending  him  from  the  exercise  of  his  profession,  before  a  court 
which  he  has  offended  by  arrogant  and  contemptuous  behavior. 
And  that  these  laws  (so  far  as  they  are  not  repealed  by  the  legisla- 
tive authority  of  the  late  territorial  and  the  present  state  government) 
establish  rules  of  proceeding  in  all  cases  similar  to  that  of  the  present. 
In  opposition  to  the  correctness  and  legality  of  our  proceedings  against 
the  offender  in  this  case,  it  is  contended,  that  the  laws  of  Spain,  on 
the  subject,  are  virtually  repealed  by  the  17th  section  of  the  judiciary 
act  of  1813,  in  which  it  is  declared,  that  "  the  Supreme  Court  shall 
have  power  to  punish  all  contempts  by  fine,  not  exceeding  fifty  dol- 
lars for  each  offence,  and  also  by  imprisonment,  not  exceeding  ten 
days."  To  ascertain  whether  this  provision  of  the  act  abrogates  and 
repeals  all  former  laws  authorising  punishment  for  contempts,  it  is 
necessary  to  resort  to  known  and  established  rules  of  abrogation  and 
repeal.  The  first  is,  that  old  laws  are  abrogated  and  repealed  by 
those  which  are  posterior,  only  when  the  latter  are  couched  in  nega- 
tive terms,  or  are  so  clearly  repugnant  to  the  former,  as  to  imply  a 
negative.  Second,  a  particular  law  is  not  repealed  by  a  subsequent 
general  law,  unless  there  be  such  repugnancy  between  them,  that 
they  cannot  both  be  complied  with,  under  any  circumstances.  Third- 
ly, if  many  laws  be  made  on  the  same  subject,  which  are  not  repug- 
nant in  their  provisions,  they  ought  to  be  considered  as  one  law  and 
so  construed. 

The  slightest  application  of  these  rules,  to  the  case  under  consider- 
ation, will  show  most  evidently,  that  the  Spanish  laws,  which  relate 
to  the  deportment  and  government  of  advocates,  are  not  repealed  by 
the  act  of  the  legislature  relied  on  as  having  produced  this  effect.  So 
far  as  it  relates  to  punishment  for  contempts,  it  is  not  couched  in 
negative  terms,  nor  is  the  matter  contained  in  it,  so  repugnant  to 
former  laws,  as  to  imply  a  negative.  The  law  which  forms  the  rules 
of  conduct  for  advocates,  and  provides  the  necessary  sanctions  for 
keeping  them  orderly  and  decorous,  and  preventing  insults  and  con- 
tumely to  courts  of  justice,  is  particular,  being  limited  to  a  certain 
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class  of  citizens;  the  section  of  the  act  cited,  is  general,  and  relating 
to  all  persons,  and  the  provisions  of  both  may  be  easily  complied 
with.  Considered  as  one  law,  providing  for  different  things,  there  is 
clearly  no  repugnancy  between  the  special  and  general  enactment, 
and  each  ought  to  have  its  due  effect 

Is  it  not  a  sound  legal  axiom  that  there  can  be  but  one  kind  of 
punishment,  for  one  and  the  same  offence?  Contempts  committed 
by  persons  who  do  not  stand  in  any  particular  relation  to  the  court, 
may  be  punished  by  fine  or  imprisonment,  or  by  both  fine  and  im- 
prisonment. An  officer,  such  as  an  attorney  and  counsellor,  is  punish- 
able by  suspension,  from  the  exercise  of  the  functions  of  his  office,  in 
the  court  which  he  has  offended  by  arrogance  and  contempt;  and 
when  the  offence,  as  in  the  present  case,  has  been  committed,  under 
color  of  his  profession,  I  think  it  most  proper,  that  he  should  be  pun- 
ished in  relation  to  his  office. 

As  the  judgment  is  not  complained  against  on  account  of  the 
severity  of  the  punishment,  it  is  useless  to  express  any  opinion  on 
that  matter. 
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Kir  km  an  v.  Wyer.    X.  126. 


Clerks  of  courts  have  had  deputies  ever  since  the  establishment  of  the  American  govern- 
ment in  this  country;  and  the  act  of  1817  appears  to  hate  recognised  such  deputies:  an 
affidavit  to  procure  an  attachment  may  be  sworn  to  before  a  deputy  clerk. 
Judgment  may  be  had  against  bail  without  formally  setting  down  the  suit 
When  the  general  issue  is  not  pleaded,  nor  the  assignment  denied,  the  assignment  of  a 
bail  bond  need  not  be  proved. 

APPEAL  from  the  court  of  the  first  district 

Martin,  J. — This  is  an  action  on  a  bail  bond,  against  the  original 
defendant  and  his  bail;  there  was  judgment  for  the  plaintiff,  and  the 
defendants  appealed. 

They  contend  that  the  judgment  ought  to  be  reversed. 

1.  Because,  in  the  original  suit,  the  oath  required  by  law,  previ- 
ously to  the  defendant  being  held  to  bail,  was  not  made  before  the 
clerk,  or  judge  of  the  court,  or  any  person  authorised  by  law,  to 
administer  it;  consequently  bail  was  irregularly  required,  and  the 
bond  is  void.  So  no  legal  fieri  facias  or  capias  ad  satisfaciendum 
issued,  therefore,  the  bond,  if  not  void,  is  not  broken. 

2.  Because,  the  present  suit  was  fixed  for  trial,  and  tried  contrary 
to  the  rules  of  the  district  court. 

3.  Because,  the  assignment  of  the  bail  bond  was  not  proved. 

1.  The  plaintiff  and  appellee  replies  that  the  oath  was  properly 
Vol.  II.— 8 
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taken  before  the  deputy  of  the  clerk  of  the  district  court,  and  if  this 
was  irregular,  the  objection  is  taken  too  late. 

2.  The  rule  of  court,  alluded  to  by  the  defendants,  does  not  apply 
to  the  present  case,  and  the  plaintiff  had  a  right  to  have  a  jury  em- 
pannelled  ins  tauter. 

3.  The  assignment  is  admitted  by  the  pleadings;  the  only  issue 
being  bail  or  not. 

4.  If  it  ought  to  be  proved,  this  ought  to  have  been  required  in 
the  district  court,  and  a  nonsuit  claimed.  After  a  general  verdict, 
every  thing  requisite  must  be  presumed  to  have  been  proved. 

5.  The  present  suit  is  under  the  act  of  1808, 16,  sec.  10;  no  as- 
signment, or  at  least  no  proof  of  it  is  required,  and  the  court  is 
directed  to  give  judgment,  on  proof  of  the  breach  of  the  condition. 
This  act  differs  from  that  of  1805.  If  the  plaintiff  objected  to  the 
sufficiency  of  the  bail,  he  was  required  to  file  his  objection  within 
ten  days.  If  none  were  filed,  he  was  precluded  from  any  recourse 
against  the  sheriff,  and  the  bond  was  assigned.  Under  this  act,  the 
proceedings  are  for  the  benefit  of  the  sheriff,  as  well  as  the  plaintiff. 

I.  Clerks  of  courts  have  had  deputies  ever  since  the  establishment 
of  the  American  government  in  this  country;  and  the  act  of  1817 
appears  to  have  recognised  such  deputies.  The  clerk  and  the  sheriff 
are  the  only  officers  which  the  legislature  may  have  had  in  view 
under  that  act.  The  attorney-general  is  not  an  officer  particularly 
attached  to  any  court.  It  seems  to  me,  to  be  too  late  now  to  call  in 
question  acts  done  by  a  deputy  clerk. 

A  deputy  clerk  may  do  all  acts  which  his  principal  can;  the  ad- 
ministering of  an  oath,  though  pretty  generally  done  by  a  judge, 
does  not  seem  of  itself  to  be  an  act  strictly  in  the  province  of  a  judge. 
He  pronounces  a  formula,  and  certifies  that  the  party  swears;  this 
certainly  is  not  exclusively  a  judicial  act,  and  does  not  require  the 
exercise  of  more  judgment  than  many  acts  performed  by  ministerial 
officers.     I  think  the  affidavit  was  legally  taken  by  the  deputy  clerk. 

There  were  a  regular  fieri  facias,  and  capias  ad  satisfaciendum 
in  the  cause.  Such  writs  may  be  issued  by  a  deputy,  and  when  he 
pursues  a  form  prescribed  by  law  to  his  principal,  he  follows  it  m«- 
tatis  mutandis. 

The  entry  on  the  record,  that  the  person  acting  as  deputy  clerk, 
was  sworn  as  such,  and  his  deposition,  that  he  has  constantly  acted 
as  such,  show  him  to  be  deputy  clerk  de  facto,  and  his  acts  as  such 
are  entitled  to  credit,  even  if  an  informality  was  shown  in  his  ap- 
pointment. 

II.  Judgment  is  taken,  according  to  law,  against  bail  on  motion. 
In  such  a  case,  like  that  of  a  rule  against  syndics,  why  they  should 
not  be  ordered  to  pay  a  sum  of  money,  the  proceedings  are  in  a 
summary  way;  that  is  to  say,  a  trial  or  hearing  is  without  a  formal 
setting  down  of  the  cause,  but  the  party  at  the  trial  or  hearing  has 
every  advantage  which  is  enjoyed  in  a  case  commenced  by  petition. 
Meeker's  Ass.  v.  Williamson  et  al.  Syndics,  7  Martin,  315.  I  think 
the  case  was  regularly  brought  on. 
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III.  There  was  not  any  need  of  the  proof  of  the  assignment  of  the 
bond,  as  the  general  issue  was  not  pleaded,  and  the  assignment  was 
not  denied. 

I  think  the  judgment  should  be  affirmed  with  costs. 

Mathews,  J. — The  grounds  relied  on  by  the  appellant  for  a 
reversal  of  the  judgment  are:  1.  Want  of  authority  in  the  deputy 
clerk,  to  administer  the  usual  oath  on  which  bail  may  be  required. 
2.  A  violation  of  the  rules  of  the  district  court,  in  the  trial  of  the 
case  against  the  bail,  and  want  of  proof  of  the  assignment  of  the  bail 
bond  by  the  sheriff. 

I  believe  it  maybe  laid  down  as  an  undeniable  fact,  that  the  clerks 
of  the  different  courts  of  the  late  territorial  government,  were  in  the 
constant  habit  of  acting  by  deputy,  wherever  their  convenience  re- 
quired it.  The  same  practice  has  prevailed  under  the  state  govern- 
ment, without  its  legality  or  propriety  having  been  ever  before 
called  in  question.  It  has  then  been  a  custom  coeval  with  the 
American  government  of  the  country,  and  even  were  we  to  allow 
that  it  originated  in  error,  the  maxim  would  then  (if  in  any  case) 
apply  that  communis  error  facit  jus.  I  am  of  opinion  with  judge 
Martin,  that  this  custom  has  been  sanctioned  by  the  legislature  in 
in  the  act  relative  to  deputies  of  the  officers  of  our  courts. 

Being  satisfied  with  what  has  been  expressed  on  the  subject  of  the 
right  of  a  deputy  to  perform  all  the  duties  which  may  appertain  to 
the  office  of  his  principal  in  conformity  with  the  general  rule,  that 
qui  facit  per  alium,  facit  per  se,  and  also  with  that  part  of  Judge 
Martin's  opinion,  which  relates  to  the  trial  of  the  case  in  the  court 
below,  I  shall  barely  remark  that,  as  the  execution  of  the  bond  is 
not  denied,  or  rather  seems  to  be  admitted,  on  the  part  of  the  bail, 
the  plaintiff  was  not  obliged  to  prove  the  assignment  of  the  sheriff. 
See  Peake's  Evidence,  269. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Livermore,  for  the  plaintiff. 

Preston,  for  the  defendant. 
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Lecesne  v.  Cottin.     X.  174. 

DECIDED,  that  an  appeal  lies  from  the  discharge  of  a  rule  on 
the  sheriff  to  show  cause  why  he  does  not  release  attached  property, 
inasmuch  as  the  consequence  of  it  may  be  an  injury  irreparable  to 
defendant 

Also  held,  that  a  garnishee  who,  by  not  answering,  admits  that  he 
has  funds  of  defendant  sufficient  to  cover  the  plaintiff's  demand,  is 
entitled  to  retain  so  much  from  defendant,  until  the  latter  releases 
him  from  liability  by  giving  bond  to  the  sheriff. 


Shaumburgh  v.  Torrey  et  a/.,  Syndics.    X.  178. 

A  JUDGMENT  being  incomplete  for  want  of  the  jugde's  signa- 
ture, at  the  period  of  a  cessio  bonorum  by  the  insolvent,  gives  no 
privilege  as  a  mortgage,  and  cannot  alter  that  creditor's  situation 
with  relation  to  the  other  creditors,  whose  debts  were  of  equal  rank 
with  his  at  the  commencement  of  his  suit. 
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Labarre  v.  Durnford.     X.  180. 

HELD,  that  the  sealing,  or  formal  delivery  of  a  bond  or  obligation 
is  not  required  by  any  law  of  this  state.    • 

Also,  nothing  renders  it  necessary,  under  the  existing  practice,  to 
pray  for  bail  in  the  petition — the  sheriff  himself  must  require  it  when 
the  law  says  it  is  to  be  taken.* 


Dunbar  v.  Nichols.     X.  184. 

CASE  for  the  rescission  of  the  sale  of  a  slave;  defendant  pleaded 
the  general  denial  only — the  judge  &  quo  charged  the  jury  to  disre- 
gard plaintiff's  evidence  inasmuch  as  he  had  not  brought  suit  within 
six  months  after  the  discovery  of  the  disease,  whereupon  jury  found 
for  defendant  This  was  error:  if  prescription  be  relied  on,  it  must 
be  pleaded,  and  the  court  can  not  ex  officio  supply  it.  Case  remanded 
for  a  new  trial,  with  instructions  not  to  give  such  charge. 

*  Under  the  old  practice  bail  was  required  on  all  liquidated  obligations. 
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Frederic  v.  Frederick.     X.  188. 


THE  allowance  to  widows  for  mourning  dresses  should  be  made 
them  without  distinction  between  richer  than  their  husbands  and 
others. 

There  being  no  dot,  all  the  wife's  property  is  paraphernal.  The 
child  issued  from  a  paraphernal  slave  is  itself  paraphernal.  A  widow 
has  no  right  to  interest  on  the  proceeds  of  her  paraphernal  property 
in  the  hands  of  her  husband's  representatives. 


Wood  et  al  v.  Fitz.     X.  196. 


The  plaintiff  may  sue  the  surety  on  a  prison-boond  bond  without  the  principal  and  before 
judgment  against  the  latter.  A  bond  need  not  pursue  the  statute  literally.  Signature 
of  an  officer  to  a  bond  he  is  bound  by  law  to  take,  proves  itself. 

APPEAL  from  the  court  of  the  first  district. 

This  case  was  determined  in  July,  1820,  but  the  judgment  was  sus- 
pended, on  a  motion  for  a  rehearing,  which  finally  prevailed.  The 
first  judgment  is  as  follows: 

Martin,  J.,  delivered  the  opinion  of  the  court.* 
The  defendant,  being  sued  on  a  prison  bound  bond,  executed  by 
him  as  surety  for  A.  Elliot,  pleaded — 

1.  That  the  principal  ought  to  have  been  sued  with  him. 

2.  That  the  plaintiffs  ought  first  to  have  obtained  judgment  against 
the  principal 

3.  That  the  bond  was  not  taken  in  pursuance  of  the  statute. 

4.  That  the  bond  was  given  without  any  legal  consideration,  while 
the  defendant  was  in  duress  and  in  illegal  confinement. 

*  Mathews,  Jm  did  not  sit  in  this  case  at  tho  first  hearing. 
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The  defendant  further  denied  all  the  facts  alleged  in  the  petition. 

There  was  judgment  for  the  plaintiffs,  the  court  a  quo  being 
satisfied  with  the  testimony  taken  in  the  case.  The  defendant 
appealed. 

The  statement  of  facts  shows,  that  Elliot  was  arrested  on  a  capias 
ad  satisfaciendum,  issued  on  a  judgment  obtained  by  the  plaintiffs 
against  him,  and  whilst  at  the  sheriff's  office,  and  in  his  custody, 
executed  the  bond,  with  the  defendant,  for  the  purpose  of  obtaining 
the  benefit  of  the  prison  bounds;  that  he  was  not  committed  to  prison; 
and  shortly  after  executing  the  bond,  left  the  bounds,  without  the 
consent  of  the  plaintiffs,  and  without  satisfying  them. 

Neither  the  plaintiffs  nor  their  agent  paid,  or  offered  to  pay,  or 
advance  the  allowance  required  by  law  for  the  debtor's  suste- 
nance, Elliot  on  being  arrested  on  the  capias  ad  satisfaciendum,  was 
carried  to  prison,  but  the  key  was  not  turned  on  him.  While  there, 
he  executed  the  bond. 

The  defendant  having  executed  a  bond,  jointly  and  severally,  with 
the  principal,  is  suable  without  him;  and  we  do  not  know  any  reason 
why  a  previous  judgment  against  the  latter  should  be  required. 

The  bond  appears  to  us  taken  in  pursuance  of  the  statute.  The 
form  of  the  bond  to  be  given,  is  not  prescribed  by  law.  It  is  pro- 
vided, that  the  condition  be, "  not  to  break  or  depart  therefrom,  (the 
bounds)  without  the  leave  of  the  court,  or  being  released  by  order 
of  the  plaintiff,  at  whose  suit  he  (the  debtor)  is  confined."  The  con- 
dition of  the  bond  in  suit  is,  that  the  debtor  "  shall  remain  within  the 
boundaries  of  the  public  prison,  &c.  until  he  may  be  duly  discharged 
therefrom,  by  order  of  court,  or  otherwise,  in  due  course  of  law." 
We  are  of  opinion,  that  the  spirit  of  the  law  is  complied  with,  and 
the  words  used  convey  the  same  idea,  though  they  be  not  literally 
those  of  the  statute. 

The  bond  had  a  legal  consideration; — the  exemption  it  procured  to 
the  debtor  from  being  locked  up  within  the  jail. 

The  violence  which  avoids  a  convention,  must  be  an  illegal  one. 
Pothier*s  Obligations.  The  sheriff  having  arrested  the  debtor  on  a 
capias  ad  satisfaciendum,  was  bound  to  detain  him  till  he  was 
delivered  to  the  jailor,  or  admitted  to  the  bounds,  after  giving  bond. 

But  it  is  contended,  that  the  detention  was  illegal,  because  the  cre- 
ditor had  not  made  the  advance  which  was  prescribed  by  the  act 
approved  on  the  17th  of  February,  1817. 

It  is  far  from  being  clear,  that  debtors,  not  confined  within  the  walls 
of  the  prison,  are  entitled  to  the  allowance. 

The  act  provides,  that  "no  person  shall  be  kept  in  confinement  at 
the  suit  of  any  creditor,  in  this  state,  unless  the  said  creditor  pays  to  the 
keeper  of  the  jail,  a  sum  of  three  dollars  and  fifty  cents  a  week,  to  be 
paid  in  advance,  by  the  said  creditor,  to  the  keeper  of  the  jail,  when 
ne,  the  said  debtor,  is  committed,  for  the  use  of  said  debtor;  and  in 
case  the  said  creditor  should  fail  to  pay  the  said  sum,  then  the  said 
debtor  may  be  set  at  liberty." 
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The  allowance  is  to  be  paid  to  the  keeper  of  the  jail,  where  the 
debtor  is  committed.  It  must  suffice  then,  to  pay  after,  or  at  least 
when  the  debtor  is  committed  to  the  keeper  of  the  jail.  The  conse- 
quence of  the  failure  of  payment  is,  that  the  debtor  may  be  set  at 
liberty. 

The  sheriff  cannot  refuse  to  arrest  the  party  against  whom  a  capias 
ad  satisfaciendum  is  in  his  hands,  because  the  allowance  is  not  paid, 
nor  to  commit  him  to  the  keeper  of  the  jail.  For  till  then,  there  is 
not  any  keeper  of  the  jail  to  which  the  debtor  is  committed;  and 
until  after  confinement,  there  is  no  failure  in  the  creditor;  because  it 
is  not  certain  that  there  will  be  an  arrest  and  commitment.  The 
arrest  and  detention  of  Elliot  was  not  illegal,  because  the  allowance 
was  not  paid.  Before  the  commitment,  according  to  the  statement  of, 
facts,  Elliot  asked  to  be  admitted  to  the  prison  bounds,  and  executed 
a  bond  therefor.  There  was  no  commitment  to  jail.  No  illegal 
violence  was  exercised  against  Elliot. 

If  the  defendant  intended  to  avail  himself  of  the  want  of  payment 
of  Elliot's  allowance  to  justify  his  departure  from  the  bounds,  on  the 
ground  that  he  might  set  himself  at  liberty,  this  ought  to  have  been 
pleaded. 

All  that  the  plaintiffs  may  be  required  to  prove  is,  that  the  bond 
was  legally  taken,  and  the  condition  of  it  broken.  This  clearly  ap- 
pears from  the  record. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 

After  the  rehearing,  the  following  judgment  was  given: 

f  Martin,  J. — A  rehearing  was  granted,  on  the  defendant  having 
drawn  our  attention  to  the  absence  of  any  evidence  of  the  bail  bond 
having  been  assigned  by  the  sheriff.  On  a  suggestion  of  a  diminu- 
tion of  the  record,  a  writ  of  certiorari  issued,  and  the  copy  of  the 
assignment  of  the  bail  bond  came  up.  The  defendant  now  alleges, 
that  no  proof  was  exhibited  below,  of  the  signature  of  the"  sheriff  at 
the  foot  of  the  assignment. 

I  think  that  the  bonds  taken  by  the  officers  of  the  court,  in  pur- 
suance to  law,  are  matters  of  record,  when  put  on  the  files  of  the 
court,  and  need  no  proof  of  the  officer's  signature. 

I  think  the  former  judgment  ought  not  to  be  disturbed,  but  be  cer- 
tified to  the  district  court. 

Mathews,  J. — I  concur  in  the  opinion. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
formerly  pronounced  in  this  case  remain  untouched. 
Preston,  for  the  plaintiffs. 
Morse,  for  the  defendant. 
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Day  v.  Bookter.     X.  201. 

DAMAGES  for  a  frivolous  appeal. 
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Wray  v.  Henry.     X.  222. 

An  order  of  seizure  should  only  issue  upon  all  the  positive  facts  being  established  before 

the  judge  by  authentic  acts. 

APPEAL  from  the  court  of  the  sixth  district 

Martin,  J. — The  plaintiff,  endorser  of  the  defendant's  promissory 
note,  the  payment  of  which  was  secured  by  mortgage,  obtained,  on 
his  affidavit,  that  the  amount  of  the  note  was  unpaid,  and  on  that  of 
another  person,  that  the  endorsement  was  in  the  handwriting  of  the 
original  payee,  an  order  of  seizure. 

The  defendant  obtained  a  provisional  injunction,  on  a  suggestion 
that  the  original  payee  had  not  divested  himself  from  his  interest  by 
an  authentic  act,  and  that  there  was  no  authentic  act,  evidencing  the 
plaintiff's  interest;  so  that  the  order  of  seizure  had  been  improvi- 
dently  granted. 

The  injunction  was  made  perpetual,  and  the  plaintiff  appealed. 

His  counsel  urges,  that  the  court  a  quo  erred,  inasmuch  as  the 
defendant  did  not  deny  the  plaintiff's  right,  but  complained  only  of 
the  want  of  evidence  of  it,  and  that,  at  all  events,  there  ought  to  have 
been  judgment  that  the  defendant  pay  the  money,  and  that  the 
mortgaged  property  be  levied  upon. 

It  appears  clear  to  me,  that  the  order  was  improperly  granted. 
A  judge  at  his  chamber  cannot  try  a  question  of  fact,  a  matter  in 
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pays,  viz:  the  verity  or  genuineness  of  an  endorsement,  or  the  signa- 
ture of  a  party  to  a  sous  seing  prive.  All  the  positive  facts,  in  a  case 
like  the  present,  must  be  established  before  him,  by  authentic  acts. 
The  negative  one,  that  the  money  is  not  paid,  is  before  him,  required 
to  be  made  out  by  the  oath  of  the  creditor,  although,  generally 
speaking,  one  be  not  bound  to  prove  a  negative. 

If  the  order  of  seizure  issued  improperly,  the  defendant  had  only 
to  show  this,  to  procure  it  to  be  set  aside.  He  had  no  need  to  go 
into  the  merits  of  the  case.  It  sufficed,  that  he  should  make  it  appear, 
that  the  requisites  of  the  law  were  not  complied  with.  The  plaintiff 
having  prayed  for  an  order  of  seizure  only,  the  court  could  not  pro- 
ceed to  give  him  judgment.  The  defendant  not  having  been  cited, 
was  not  bound  to  answer  any  claim  or  demand  of  the  plaintiff.  He 
came  into  court  for  the  sole  purpose  of  showing,  that  the  order  of 
seizure  issued  improvideritly.  He  was  rather  a  plaintiff  than  a  defen- 
dant. 

I  think  we  ought  to  affirm  the  judgment  of  the  district  court  with 
costs. 

Mathews,  J. — I  concur. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  district  court  be 
affirmed,  with  costs. 
Scott,  for  the  plaintiff. 
Thomas,  for  the  defendants. 
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WESTERN  DISTRICT,  SEPT.  TERM,  1821. 


Maelamjon's  Heirs  v.  Duhmel.     X,  225. 


The  process-verbal  of  the  sale  of  a  minor's  real  estate  by  the  parish  judge  is  valid,  although 
it  be  reduced  to  writing  in  the  French  language,  inasmuch  as  the  sale  might  legally 
have  been  made  by  any  other  auctioneer  not  judicial. 

The  formalities  which  the  law  prescribes  for  the  sale  of  a  minor's  estate  are  introduced 
for  his  exclusive  advantage,  and  a  vendee  cannot  allege  the  want  of  any  of  them — so 
that  such  vendee  cannot  resist  the  payment  of  the  purchase  money  on  the  ground  that 
the  inventory  and  other  proceedings  prior  to  the  sale  are  in  the  French  language. 

APPEAL  from  the  court  of  the  fifth  district. 

THE  plaintiffs  demand  one  half  the  price  of  a  plantation  belonging 
in  common  to  the  widow  and  heirs  of  Charles  Melangon  deceased. 
The  payment  is  resisted  on  the  ground  that  the  proceedings  of  the 
family  meeting  which  recommended  the  sale  are  not  written  in  the 
English  language.     Const,  art.  6,  sect.  16. 

The  heirs  of  Melangon  are  three  major  and  four  minor;  and  the 
defence  rests  on  the  ground  that  the  sale  is  absolutely  void,  not 
merely  as  it  regards  the  latter,  but  as  it  regards  the  former  and  the 
widow:  and  that  its  nullity  may  be  claimed  even  by  the  purchaser. 

• 

Martin,  J. — The  defendant  was  sued  for  the  price  of  a  tract  of 
land  purchased  by  him,  at  the  auction  of  the  property  of  the  estate  of 
the  deceased.  He  pleaded  the  general  issue;  averring,  that  one 
Broussart  forbid  the  sale,  &c,  and  that  the  judicial  proceedings  in  the 
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inventory  and  sale  of  the  property,  were  carried  on  and  conducted  in 
the  French  language. 

The  district  court  was  of  opinion,  that  the  plaintiffs  had  not  sub- 
stantiated their  claim,  and  gave  judgment  for  the  defendant  They 
appealed. 

The  statement  of  facts  shows* that  the  plaintiffs  gave  in  evidence, 
an  extract  of  the  process  verbal  of  the  sale  of  the  property  of  the  estate, 
subscribed  by  the  defendant  and  one  JLatiolais,  as  his  surety,  whereby 
it  appears  that  the  property  was  struck  to  him:  also,  the  proceedings 
of  a  family  meeting,  recommending  the  sale,  and  the  decree  of  the 
judge  authorising  it;  the  process- verbal  and  the  proceedings  of  the 
family  meeting  are  in  the  French  language  and  the  decree  is  in  the 
English. 

The  parish  judge  deposed  that,  immediately  after  the  sale,  tbe 
defendant  took  possession  of  and  still  retains  the  estate,  and  has  made 
a  crop  thereon. 

The  plaintiffs'  counsel  contends,  that  no  family  meeting  was  neces- 
sary; that  the  proceedings  of  such  a  meeting,  in  the  present  case,  may 
be  recorded  in  the  French  language;  that  admitting  that  a  meeting 
was  necessary,  and  its  proceedings  could  not  be  recorded  in  French, 
the  objection  cannot  avail  the  defendant. 

Our  task  may  be  shortened  by  taking  up  the  last  proposition  first. 

The  Civil  Code  requires,  that  the  property  real  and  personal,  of 
minors,  be  sold  by  the  tutor,  Civil  Code,  68,  art.  56,  and  he  must  be 
authorised  by  the  judge,  Ibid.  57.  The  act  of  181 1  provides,  that  this 
sale  shall  not  take  place,  unless  a  certain  number  of  the  relatives 
recommend  it.     3  Martin's  Dig.  132. 

Hence,  the  sale  is  uot  necessarily  to  be  made  by  the  judge,  but 
must  be  by  the  tutor,  and  through  an  auctioneer;  for  minors' property 
must  so  be  sold;  but  certain  formalities  must  precede  it. 

Here  then,  the  process  verbal  of  sale  is,  in  my  opinion,  the  evidence 
of  the  sale  by  the  tutor,  through  an  auctioneer,  i.  e.  through  the  parish 
judge,  in  his  capacity  of  an  auctioneer;  and  in  parishes  in  which  there 
are  other  auctioneers  than  the  judge,  the  assistance  of  the  latter  is 
needless  in  the  sale:  though  he  must  authorise  it.  I  consider  then, 
this  process  verbal  as  the  act  of  an  auctioneer,  evidencing  a  contract 
made  by  his  ministry;  and  such  a  contract  may  be  recorded  in  the 
French  language. 

I  therefore  conclude,  that  the  plea  of  the  general  issue  is  supported. 

Admitting  that  the  family  meeting  was  required  by  law,  and  that 
its  proceedings,  if  recorded  in  the  French  language,  are  a  nullity,  the 
case  cannot  be  better  for  the  defendant,  than  if  there  had  been  no 
such  meeting;  no  recommendation  by  any  of  the  miuors'  relations. 

The  want  of  such  a  meeting  or  recommendation  cannot  be  alleged 
to  avoid  a  sale  on  the  part  of  the  vendee. 

The  formalities  which  the  law  has  established  to  protect  minors,  in 
the  sale  of  their  estates,  are  exclusively  established  for  their  benefit 
If  they  are  omitted,  they  alone  can  avail  themselves  of  the  omission 
Vol.  II.— 9 
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and  avoid  the  sale.  But  the  vendee  cannot  refuse  complying  with 
his  obligation,  because  some  of  the  formalities  which  the  law  requires, 
have  not  been  attended  to.     Pothier,  Vente,  n.  14. 

There  is  not  any  evidence  to  support  the  allegation,  that  Broussart 
forbade  the  sale,  &c. 

The  use  of  the  French  language  ift  the  inventory,  and  the  proceed- 
ings relating  thereto,  can  not  certainly  affect  the  sale. 

I  think  the  district  judge  erred.  We  ought  to  reverse  his  judgment, 
and  ours  ought  to  be  for  the  plaintiffs,  with  costs  of  suit  in  both  courts. 

Mathews,  J. — As  the  important  question  relative  to  the  effect  of 
proceedings  had  by  family  meetings,  for  the  purpose  of  giving  advice 
in  the  disposition  of  the  property  of  minors,  is  not  decided  by  this 
opinion,  I  deem  it  unnecessary  further  to  investigate  this  case;  being 
satisfied  with  the  points  adjudged  therein,  for  the  reasons  adduced.* 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  and  this  court 
proceeding  to  give  the  judgment,  which,  in  their  opinion,  ought  to 
have  been  given  below,  it  is  ordered,  adjudged  and  decreed,  that  there 
be  judgment  for  the  plaintiffs,  with  costs  in  both  courts. 

JBrownson,  for  the  plaintiffs. 

Baker9  for  the  defendant. 


Brooks'  Syndics  v.  Hamilton.     X.  285. 

WHERE,  in  a  commercial  partnership,  it  was  provided  that  real 
estate  should  be  purchased  for  the  purpose  of  convenience  in  carrying 
on  the  sale  of  goods  and  merchandise,  and  one  partner  bought  twenty 
thousand  arpens  of  land  on  account  of  the  partnership:  Held,  that 
the  purchase  did  not  bind  the  other  partners,  as  being  entirely  out  of 
the  course  of  trade. 

*  On  the  question  of  what  are  judicial  proceedings  under  the  constitution,  and  there- 
i  >re  to  he  written  in  English,  See  Clark's  Executor  et  al.  v.  Farrar,  3  Martin,  246; 
Dufau  et  al,  v.  Massicot  et  al.  Ibid,  291;  Dussuau's  Syndics  v.  Bredeaux,  4  Martin,  450; 
7  Martin,  409;  Tregre  v.  Tregre,  6  Martin,  665.  69;  Vialcs'  Syndics  v.  Gardner,  9 
Martin,  324;  Ditman  v.  Hotz,  Ibid.  200;  Tilghman  v.  Dias,  12  Martin,  791;  finally 
Maxent  v.  Maxent  etal^l  Lou.  Rep.  438,  where  it  was  decided  that "  the  proceedings  of 
a  family  meeting  ore  valid  though  written  and  recorded  in  the  French  language.'* 
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Calvit  v.  Innis.     X.  28 7 • 

A  POSSESSOR  cannot  avail  himself  of  prescription  against  a 
minor. 


Innis  v.  Miller  et  ah     X.  289. 

IN  order  that  the  possessor  may  unite  the  possession  of  his  prede- 
cessor to  his  own,  that  of  the  latter  must  have  been,  first,  in  good 
faith  and  under  color  of  title;  secondly,  it  must  be  continued  and  with- 
out interruption;  thirdly,  it  must  be  that  which  the  possessor  had  at 
the  moment  of  the  tradition.     Pothier,  Traitl  de  la  Possession. 


Murray  v.  Boissier.     X.  299. 

If  the  plea  of  the  general  issue  be  followed  by  an  averment  that  the  defendant  has  abetter 
title  than  the  plaintiff,  this  does  not  impair  the  force  of  the  plea  of  the  general  issue  so 
as  to  admit  the  locu$  in  quo. 

APPEAL  from  the  court  of  the  sixth  district 

Mathews,  J. — In  this  case  the  plaintiff  and  appellant  claims  a 
tract  of  land,  of  ten  arpents  in  front,  situated  in  the  parish  of  Natchi- 
toches, on  the  bayou,  or  river  Conan,  at  a  place  called  St  Maurice. 
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The  evidences  of  title  offered  by  him  are  a  requete,  order  of  survey, 
and  favorable  report  of  the  land  commissioners  of  the  United  States, 
and  confirmation  by  the  act  of  congress  of  1S16. 

The  requete,  which  is  the  foundation  of  his  title,  calls  for  the  place 
above  stated,  and  prays  for  land  to  be  bounded  above  by  J.  B. 
Brevel,  and  below  by  vacant  lands. 

The  defendant  pleaded,  the  general  issue  and  prescription.  By  an 
amendment  to  the  answer,  in  the  original  plea,  after  a  general  denial 
of  the  facts  contained  in  the  petition,  the  defendant  alleged  he  had  a 
better  title  to  the  land  claimed,  than  the  plaintiff.  This  is  relied  on 
by  the  latter,  as  an  admission  of  the  locus  in  quo,  and  he  urges,  that 
in  consequence  of  this  admission  he  produced  no  witness  below,  to 
fix  with  certainty  the  location  of  his  land,  believing  that  the  decision 
of  the  case  depended  entirely  on  the  strength  of  the  opposite  titles  of 
the  parties. 

The  onus  probandi  is  always  placed  on  him  who  alleges  a  fact, 
when  it  is  denied:  but  it  is  most  clearly  otherwise,  when  it  is  admit- 
ted in  the  whole  or  in  part.  In  the  present  case,  a  question  arises, 
how  far  the  general  denial  ought  to  be  controlled  by  the  subsequent 
allegation  of  title.  I  am  of  opinion  that  this  allegation  does  not 
impair  the  force  and  effect  of  the  plea  of  the  general  issue.  For 
should  it  prove  to  be  true,  that  the  plaintiff  has  no  title  to  the  land 
occupied  by  the  defendant,  it  is  clear  that  the  latter  has  a  better  right 
to  remain  in  possession  than  the  former  has  to  turn  him  out. 

In  a  petitory  action,  the  demandant  must  show  title,  and  make  it 
out  satisfactorily  in  all  points,  to  entitle  himself  to  a  recovery,  both 
as  to  title  and  identity  of  the  land. 

In  this  case  the  plaintiff  has  shown  a  title  for  the  quantity  of  land 
claimed  in  his  petition,  at  a  place  vulgarly  called  St.  Maurice,  The 
defendant,  by  exhibiting  the  certificate  of  the  land  commissioners, 
and  the  act  of  congress  of  1816,  relating  to  land  claims,  has  also 
shown  title  to  a  tract  of  land,  at  the  same  place,  of  640  acres,  under 
what  is  called  a  settlement  right,  founded  on  no  title,  from  the 
Spanish  gpvernment,  either  in  part  or  complete.  I  am  inclined  to 
think,  that  the  title  offered  by  the  plaintiff  is  good,  as  to  the  land  it 
calls  for.  Nothing  in  the  evidence,  as  it  comes  up  with  the  record, 
shows  that  his  title  must  be  located  on  the  identical  part  possessed 
by  the  defendant.  On  the  contrary,  it  is  proved  by  the  witnesses 
introduced  by  the  latter,  who  were  properly  admitted  to  testify,  as 
they  do  not  appear  to  have  been  called  to  support  their  own  interest, 
that  the  place  called  St  Maurice  is  a  district  of  considerable  extent, 
and  that  the  land  of  Brevel,  which  the  plaintiff  calls  for,  as  his  upper 
boundary,  is  distaut  from  that  occupied  and  claimed  by  the  defendant 
about  one  league. 

Upon  the  whole,  I  am  of  opinion  that  the  plaintiff  and  appellant 
has  not  made  out  his  title  to  the  land  in  the  possession  of  the  defen- 
dant and  appellee. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
the  district  court  be  affirmed,  with  costs. 
Plaintiff  in  propria  persond. 
Mills  and  Bullard,  for  the  defendant. 


Lepretre  et  al.  v.  Sibley.     X.  302. 

The  vendor  may  not  avail  himself  of  the  exception  de  non  numerate  petunia  after  thirty 
days;  the  opinion  of  Gregorio  Lopez  preferred  in  this  case  to  that  of  Febrtro* 

APPEAL  from  the  court  of  the  sixth  district. 

Martin,  J. — The  plaintiffs  obtained  an  injunction  against  the 
defendant,  who,  they  alleged,  levied  an  execution  issued  on  a  judg- 
ment, rendered  on  the  23d  of  June,  1820,  on  a  tract  of  land,  pur- 
chased by  them,  on  the  30th  of  December,  1819,  from  W.  Rousset, 
the  defendant's  debtor. 

The  defendant  showed,  that  he  sold  the  land  in  question,  to  Rous- 
set, (who  afterwards  sold  it  to  the  plaintiffs,)  for  2000  dollars,  by  a 
deed,  in  which  the  consideration  was  acknowledged  to  have  been 
received, and  averred,  nevertheless,  that  the  1000  dollars  for  which  he 
obtained  judgment,  were  due  on  a  note  which  he  took  from  Rousset, 
as  part  of  the  consideration. 

The  injunction  was  made  perpetual,  and  the  defendant  appealed. 

The  plaintiffs  contend  that  the  defendant  is  estopped  by  his  ac- 
knowledgment in  the  deed,  that  he  received  the  consideration. 

The  defendant  urges,  that  he  is  not,  and  that  he  may  avail  himself 
of  the  exception  de  non  numeratd  pecitnid,  as  the  deed  does  not 
make  any  mention  of  the  money  having  been  paid  in  the  presence 
of  the  notary  and  witnesses,  nor  of  their  exception  having  been 
renounced. 

Febrero,  in  his  second  volume  of  Libreria  de  los  escribanosj  chm  4, 
sec.  8,  n.  163,  cited  in  Berthole  v.  Mace,  5  Martin,  576,  is  of  opinion 
that  in  a  carta  depaga,  or  other  deed,  acknowledging  the  payment 
of  a  sum  of  money,  not  delivered  at  the  time  of  the  execution  of  the 
deed,  the  payee  ought  to  renounce  the  exception  de  non  numeratd 
pecunidy  and  refers  to  the  Partida9  5,  1,9,  and  the  law  in  con- 
tractibusy  of  the  title  de  non  numeratd  pecunid,  of  the  Roman  Code. 

9* 
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In  the  form  of  a  deed  of  sale,  in  the  last  section  of  the  fifth  chapter 
of  the  same  volume,  he  adds  a  clause,  in  which  the  exception  de  non 
numeratd  pecunid  is  renounced  by  the  vendor,  and  informs  us,  that 
when  the  purchase  money  is  not  paid  in  before  the  notary  and  wit- 
nesses, at  the  time  the  deed  is  executed,  this  clause  is  necessary,  and 
refers  to  the  Partida,  5,  1,9.  No  other  commentator  of  the  Spanish 
law,  on  this  subject,  is  within  our  reach  at  this  place. 

The  law  of  the  Partida  cited,  speaks  only  of  the  contract  of  loan, 
and  Gregorio  Lopez  is  of  opinion,  it  relates  only  to  that  of  mutuum, 
or  loan  of  such  things  as  are  delivered  by  number,  weight,  or  mea- 
sure. He  refers  to  the  opinions  of  several  Roman  jurists,  who  con- 
fine the  law  in  contractions  to  this  contract.  Several  French  writers, 
among  whom  is  Desquiron,  think  the  exception  de  non  numeratd 
pecunid,  applied  in  Rome  to  the  contract  of  loan  only.  Esprit  des 
Institutes. 

In  the  third  Partida,  we  have  the  forms  of  a  great  many  deeds  of 
sale,  and  I  notice,  that  the  legislator  with  a  single  exception,  in  the 
form  which  he  prescribes,  introduces  a  clause,  mentioning  the  pay- 
ment of  the  money  before  the  notary  and  witnesses,  and  in  the  only 
case  which  forms  the  exception,  a  clause  is  inserted,  by  which  the 
exception  de  non  numeratd  pecunid  is  renounced.  Gregorio  Lopez, 
in  his  note  on  this  case,  informs  us,  that  the  party  has  only  thirty  days 
to  avail  himself  of  this  exception.  He  refers  to  the  laws,  In  con- 
tractibus  et  in  Coetreisoi  the  title  de  non  numeratd  pecunid  in  the 
Roman  Code. 

I  think  that,  when  the  legislator  prescribes  forms  with  clauses, 
mentioning  the  numeration  of  the  money,  or  the  remuneration  of  the 
exception  de  non  numeratd  pecunid,  such  clauses  must  be  considered 
as  evidence  of  his  intention,  that  the  purchase  money  should  be  paid, 
at  the  execution  of  the  deed,  before  the  notary  and  witnesses;  or  the 
exception  resulting  from  the  want  of  such  numeration  renounced;  of 
his  intention  to  preserve  to  his  subjects  the  benefit  of  such  an  excep- 
tion, when  it  is  not  renounced.  Otherwise,  why  does  he  prescribe 
the  enunciation?  This  seems  to  have  been  admitted  by  the  defen- 
dant's counsel  in  Berthole  v.  Mace. 

The  time  within  which  the  exception  or  plea  may  avail,  is  the  next 
object  of  our  attention. 

In  Berthole  v.  Mace,  this  passed  sub  silentio;  and  the  period 
mentioned  by  Febrero  (two  years)  and  the  Partida,  5, 1,  9,  was 
taken  as  the  true  one,  by  the  counsel  of  both  parties,  and  the  court 

I  have  not  found  the  exception  de  non  numeratd  pecunid  men- 
tioned in  any  other  part  of  the  Spanish  statutes,  than  the  third  and 
fifth  Partidas.  The  former  is  silent  as  to  the  period  within  which  it 
may  avail,  the  latter  mentions  that  of  two  years. 

As  the  exception  comes  to  the  Spanish  from  the  Roman  law,  it  is 
in  the  latter  that  we  must  look  for  the  solution  of  the  question. 

After  a  close  and  tedious  examination,  I  find  no  mention  of  this 
exception  in  the  Pandects.    In  the  Code,  it  is  mentioned  only  in  the 
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title,  in  which  it  is  treated  ex  professo.  In  the  institutes,  there  are 
two  titles  relating  to  it.     C.  4,  30.     Inst.  3,  22,  et  413. 

This  distinction  appears  to  me  to  be  clearly  established.  When  the 
acknowledgment  of  the  receipt  of  the  money  is  made  onerandi  causd 
by  a  person  who  binds  himself  to  repay  it,  or  to  give  or  to  do  some- 
thing therefor,  as  in  the  contract  of  loan  or  the  like,  the  party  may 
avail  himself  of  the  exception  within  two  years.  But,  when  it  is 
made  liberandi  causd,  to  dissolve  the  obligation  of  the  payee,  as  in 
the  contract  of  sale,  and  the  like,  the  period  is  of  thirty  days  only. 

In  the  present  case,  the  acknowledgment  of  the  payment  was  made 
by  the  vendor,  liberandi  causd,  to  disturb  the  obligation  of  the  ven- 
dee, to  pay  the  price. 

The  note  taken  by  the  vendor  from  his  vendee,  is  a  counter  letter, 
which,  according  to  the  Civil  Code,  cannot  prejudice  a  third  party. 

I  think  the  opinion  of  Lopez  ought  to  prevail  over  that  of  Febrero, 
and  that  we  ought  to  affirm  the  judgment  of  the  district  court  with 
costs. 

Mathews,  J.,  concurred. 

Judgment  of  the  district  court  affirmed,  with  costs. 
Bullard,  for  the  plaintiff. 
Baldwin,  for  the  defendant. 


Fleming  and  Wife  v.  Lockhart    X.  308. 

IF  sheriff,  in  selling  a  runaway  slave,  omit  the  formalities  of  law 
by  which  the  slave  is  recovered  from  his  vendee,  he  is  liable  in 
damages;  nor  need  sheriff  have  notice  of  the  former  suit  to  recover 
the  slave,  but  he  acquires,  from  such  want  of  notice  the  faculty  of 
showing  any  thing  in  the  present  action  which  might  have  prevented 
the  recovery  in  the  former. 
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Welsh  v.  Brown.     X.  310. 

Payment  of  a  note  to  a  person  who  has  not  at  the  time  the  possession  of  the  note,  or  any 
authority  to  receive  its  amount,  cannot  avail  the  debtor,  although  the  other  afterwards 
receive  the  note  from  its  holder  with  authority  to  collect  it. 

APPEAL  from  the  court  of  the  fifth  district. 

Martin,  J. — This  suit  was  brought  on  the  defendant's  promissory 
note  for  600  dollars,  payable  to  the  plaintiff,  on  the  1st  of  March, 
1816. 

The  defendant  pleaded  the  general  issue  and  payment,  averring  it 
had  been  given  to  one  Edwards  for  collection,  to  whom  the  defend- 
ant paid  it,  on  the  28th  of  March,  1816,  at  Natchez,  and  took  his 
receipt,  Edwards  saying  the  note  was  in  his  trunk,  at  Natchitoches; 
that  the  note  was  found  among  Edwards'  papers,  after  his  death,  in 
the  fall  of  J  817,  at  New  Orleans. 

The  district  court  gave  judgment  for  the  plaintiff,  "  the  law  and 
evidence  being  in  his  favor/'  and  the  defendant  appealed. 

The  statement  of  facts  shows,  that  the  plaintiff  gave  the  note  in 
evidence,  and  proved  its  execution.  A  receipt  for  300  dollars,  paid 
on  the  5th  of  May,  1816,  was  on  the  back  of  it,  subscribed  T.  Welsh. 

The  defendant  gave  in  evidence,  Edwards'  receipt,  and  the  depo- 
sition of  Smith  and  Rogers. 

Smith,  after  proving  Edwards'  signature  at  the  foot  of  the  receipt, 
deposed  that  he  heard  him  say  to  the  defendant,  that  the  note  was 
in  his  trunk  at  Natchitoches,  and  he  was  sorry  he  had  not  brought  it. 

Rogers  deposed,  he  had  heard  T.  Welsh  tell  the  defendant,  some 
time  in  1818,  that  part  of  the  note  had  been  paid  him  by  Edwards, 
he  thinks  about  300  dollars,  but  the  rest  was  due;  that  the  note  had 
been  given  to  Edwards  for  collection,  and  was  lost. 

It  was  admitted,  that  it  was  found  among  Edwards'  papers,  after 
his  death,  at  New  Orleans,  in  the  fall  of  1817. 

The  plaintiff,  to  rebut  the  defendant's  evidence,  read  Edwards' 
receipt,  on  the  25t£  of  August,  1817,  acknowledging  that  the  note 
was  given  him  to  collect  its  amount;  and  a  letter  of  the  defendant  to 
one  13ill,in  which  are  the  following  expressions:  "I  wish  you  would 
inform  T.  Welsh,  that  I  wish  he  would  sue  Kennedy  for  the  mule, 
and  when  it  is  recovered,  to  keep  it  himself  for  the  delay  of  the  pay- 
ment of  his  money.  It  will  be  out  of  my  power  to  return  very  soon, 
and  I  wish  to  receive  the  balance  of  his  money  when  Edwards 
comes  up."    This  letter  is  of  May,  23, 1816. 

The  defendant's  counsel  has  prayed,  that  the  appeal  be  dismissed 
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for  want  of  jurisdiction  in  this  court.  The  note  is  for  600  dollars* 
with  interest,  at  10  per  cent  till  paid.  300  dollars  are  claimed  of 
the  principal,  and  interest  for  a  considerable  time,  on  the  whole  sum 
and  the  balance;  it  is  therefore  clear,  that  the  plaintiff's  demand 
exceeds  the  sum  of  300  dollars  by  this  interest;  and  that,  conse- 
quently, this  court  has  jurisdiction. 

The  plea  of  the  general  issue  is  supported. 

The  defendant  has  produced  Edwards'  receipt  for  the  whole  sum; 
but  he  has  not  shown  that  Edwards,  when  he  gave  this  receipt,  had 
authority  to  receive  payment.  He  has  shown  that  the  note  was 
given  to  Edwards  for  collection,  by  one  T.  Welsh;  but  has  not 
shown  that  this  was  before  the  date  of  Edwards'  receipt.  The 
plaintiff,  on  the  contrary,  has  shown  that  Edwards  gave  a  receipt 
therefor,  to  T.  Welsh,  about  eleven  months  after  he  received  pay- 
ment from  the  defendant. 

Who  this  T.  Welsh  was,  and  his  authority  to  act  as  the  plaintiff's 
agent,  does  not  appear;  but  as  the  plaintiff  has  produced  the  receipt 
which  he  took  from  Edwards  for  the  note,  and  the  receipt  for  300 
dollars,  which  he  endorsed  on  the  note,  must  be  taken  to  have  been 
written  with  his  consent,  I  conclude  that  he  is  sufficiently  shown  to 
have  been  the  plaintiff's  agent,  and  this  does  not  appear  to  be  denied, 
but  rather  admitted  in  the  argument  of  the  counsel. 

As  the  authority  of  Edwards  to  receive  payment  for  the  plaintiff, 
does  not  appear,  it  must  be  presumed  not  to  have  existed  at  the 
time  the  defendant  took  his  receipt.  It  is  true,  it  is  in  evidence, 
that  he  paid  the  300  dollars  which  T.  Welsh  endorsed  on  the  note; 
but  this  circumstance  does  not  establish,  that  he  had  received  that 
sum  as  the  agent  of  the  plaintiff,  any  more  than  that  he  undertook 
to  convey  and  pay  it  for  the  defendant. 

Does  the  authority  to  collect,  given  in  1817,  amount  to  a  ratifica- 
tion of  the  payment  made  in  1816,  by  the  defendant  to  Edwards? 
Certainly  not.  It  does  not  appear,  that  this  payment  was  known  to 
Welsh  when  he  gave  the  note  to  Edwards.  Iniquum  est  perimi 
de  pacto  id  de  quo  cogitaium  non  est.  Indeed  the  delivery  of  the 
note  for  collection,  would  rather  go  to  prove  a  disavowal  of  that 
payment.  For  to  what  purpose  would  be  the  authority  to  collect  a 
sum  already  paid? 

The  declaration  of  Edwards,  that  he  had  the  note  in  his  trunk  at 
Natchitoches,  is  no  evidence  against  the  plaintiff,  as  there  does  not 
appear  that  there  was  any  privity  between  him  and  Edwards. 

Edwards'  receipt  to  the  defendant  shows,  that  he  intended  to 
receive,  and  the  defendant  to  pay,  a  sum  due  to  Edwards,  in  his 
own  right,  as  the  plaintiff's  assignee;  for  he  gives  the  receipt  in  his 
own  name,  not  as  agent  of  the  plaintiff  in  receiving  payment,  nor  of 
the  defendant,  in  receiving  a  sum  which  was  intended  to  be  paid 
through  him  to  the  plaintiff. 

The  receipt  of  this  money,  under  a  suggestion  (which,  as  it  is  not 
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proved,  we  must  consider  untrue)  that  he  was  the  assignee,  or  pro- 
prietor of  the  note,  rendered  him  liable  to  the  present  defendant's 
action  to  recover  the  money.  Has  the  claim  of  the  defendant  been 
marred,  suspended,  or  destroyed  by  any  thing  done  by  the  plaintiff, 
or  T.  Welsh,  her  agent? 

The  authority  given  to  Edwards  to  collect,  could  not  have  availed 
him,  if  the  defendant  had  brought  his  action  for  money  had  and 
received;  even  if  Edwards  had  shown  payment  to  the  plaintiff, 
unless  he  could  have  shown,  which  does  not  appear,  that  he  received 
the  money  from  the  defendant,  to  convey  it  to  the  plaintiff;  or  that 
he  had  authority,  at  the  time  he  received  it,  he  could  not  have 
resisted  the  present  defendant's  claim. 

Without  such  authority,  either  from  the  plaintiff  to  receive,  or 
from  the  defendant  to  pay  over — payment  to  the  plaintiff  could  be 
of  no  avail;  for  the  present  defendant,  showing  that  he  paid,  through 
error,  the  money  must  be  considered  as  his  own  still,  and  rightly  due 
him  by  Edwards,  who  could  no  more  avail  himself  of  payment  to 
the  present  plaintiff,  than  of  payment  to  any  other  real  or  pretended 
creditor  of  the  present  defendant. 

I  conclude,  we  ought  to  affirm  the  judgment  of  the  district  court, 
with  costs. 

Mathews,  J.,  concurred. 

Judgment  of  the  district  court  affirmed,  with  costs. 
Brent j  for  the  plaintiff. 
Brownson,  for  the  defendant. 


Scott  v.  Turnbull  et  al     X.  335. 

APPEAL  from  the  court  of  the  sixth  district. 

The  contending  parties  in  this  case,  and  those  under  whom  they 
claim  title  to  the  property  in  dispute  had,  for  many  years  and  a  nearly 
equal  period,  claimed  and  occupied  two  contiguous  tracts  of  land, 
never  separated  by  any  well  established  limits.  Considering  their 
titles  to  be  of  equal  force,  and  that  no  part  of  the  disputed  premises  has 
ever  been  enclosed  or  occupied  by  either  so  as  to  gain  title  by  pre- 
scription, the  case  was  viewed  by  this  court  as  embracing  a  contest 
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relating  entirely  to  limits;  and  the  jury  having  settled  this  question  of 
fact  by  a  line  of  division  satisfactory  to  plaintiff,  and  as  the  verdict 
seems  not  to  violate  any  la\v,  nor  to  be  contrary  to  the  evidence,  of 
course  it  can  not  be  disturbed  by  this  tribunal. 


Boniol  et  al.  v.  Henaire  et  ah     X.  357. 

ON  a  stipulation  between  defendant  and  plaintiff  that  the  latter 
should  keep  the  former's  keel  boat  at  two  dollars  a  day,  and  that  in 
case  she  was  lost,  or  defendant  thought  proper  to  keep  her,  he  should 
pay  200  dollars  for  her,  besides  two  dollars  a  day,  until  the  purchase 
money  was  paid:  Held,  that  this  contract  was  in  the  light  of  a  sale, 
200  dollars  the  purchase  money,  and  plaintiff  might  recover  this,  but 
not  the  two  dollars  per  day  in  addition,  which  would  be  usurious 
interest.  The  court,  Martin,  J.,  and  Mathews,  J.,  both  emphati- 
cally condemned  the  court  &  qua  for  allowing  in  this  case  exactly  ten 
per  cent,  additional  to  the  200  dollars,  which  the  court  it  qua  was 
supposed  to  have  done  in  reliance  on  the  case  of  Caisergues  v.  Dujar- 
reau,  1  Martin,  where  exorbitant  interest  was  reduced  to  the  highest 
constitutional  rate.  Mathews,  J.,  said:  I  am  of  opinion  that  a  con- 
tract which  stipulates  for  more  than  ten  per  cent,  per  annum  ought 
to  be  avoided  in  toto  in  relation  to  interest 


Vienne  v.  Boissier.     X.  359. 


Although  the  heirs  renounce  the  inheritance,  a  creditor  can  not,  without  obtaining  letters 
of  curatorship,  stand  in  judgment  and  oppose  the  rights  or  actions  of  another* 

APPEAL  from  the  court  of  the  sixth  district 
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Martin,  J. — The  petition  states,  that  the  heir  of  O.Bruard,. having 
renounced  his  inheritance,  his  property  vested  in  all  his  creditors,  one 
of  whom  the  petitioner  alleges  himself  to  be;  and  as  such,  he  prays 
an  injunction,  directed  to  Boissier  and  the  sheriff,  inhibiting  the  sale 
of  a  negro  slave  of  the  deceased,  seized  (as  is  alleged)  improperly; 
an  execution  issued  on  a  judgment  obtained  by  Boissier  against  the 
deceased;  the  injunction  was  made  perpetual,  and  Boissier  appealed. 

His  counsel  (among  other  matters)  alleges,  as  an  error  apparent  on 
the  face  of  the  record,  the  absence  of  any  right  or  capacity  in  the 
petitioner,  to  interfere  in  the  affairs  of  the  estate. 

It  seems  to  me,  that  admitting  what  is  denied  by  Boissier,  that  all 
the  heirs  of  0.  Bruard  have  renounced  the  inheritance,  the  petitioner 
ought  to  have  procured  letters  of  curatorship,  or  provoke  the  appoint- 
ment of  a  curator,  who  alone  can  legally  represent  in  court  the  estate 
of  a  deceased,  whose  inheritance  is  repudiated.  That  no  creditor  has 
a  right,  aloof  from  the  others,  to  stand  in  judgment,  and  oppose  the 
rights  or  actions  of  another. 

I  think  that  the  judgment  ought  to  be  reversed,  and  ours  ought  to 
be,  that  the  injunction  be  dissolved,  and  that  the  petitioner  pay  the 
costs  of  this  appeal,  and  those  in  the  district  court 

Injunction  dissolved  at  cost  of  the  plaintiff. 


Sompeyrac  v.  Cable,     X.  361. 

DECIDED,  that  a  hail  bond  taken  under  the  act  of  1808,  c  16, 
does  not  need  to  be  assigned  by  the  sheriff;  but  one  taken  under  the 
act  of  1805  requires  assignment. 
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Meaux's  Heirs  v.  Breaux.     X.  364. 


APPEAL  from  the  court  of  the  fifth  district 
This  cause  was  tried  below,  on  the  following  case  stated: 
"  The  grant  of  Meaux  calls  to  bind  on  the  lower  line  of  Renfe 
Trahan's  grant,  as  his  upper  boundary;  and  it  has  already  been  de- 
cided by  the  Superior  Court,  that  Trahan's  upper  boundary  began  at 
the  isle  des  Copahnes,  on  the  west  side,  from  thence  descending.  The 
question  submitted  to  the  court  is,  whether  on  the  west  side  of  the 
bayou,  the  lower  line  of  Tahan's  grant,  supposing  it  to  begin  at  the 
isle  des  Copalmes,  and  descend  for  quantity,  shall  serve  as  the  upper 
line  of  Meaux's  grant?  Or  whether  the  Coulee  des  Porches,  upon  the 
east  side  of  the  Vermillion,  and  a  line  running  vis-a-vis,  shall  be  con- 
sidered as  the  upper  line  of  Meaux's  grant?" 

Mathews,  J. — The  question  as  to  the  effect  of  the  judgment  ob- 
tained in  the  Superior  Court  of  the  late  territory  of  Orleans,  in  the  case 
of  Trahan's  Heirs  v.  Broussard,  2  Martin,  133,  as  forming  remjudi- 
catam,  in  the  matter  in  dispute  between  the  parties  to  the  present, 
having  been  settled  by  a  decision  of  this  court,  5  Ibid.  2 14,  it  now  only 
remains  to  decide  this  case  on  the  merits. 

The  plaintiffs  and  defendant  claim  a  tract  of  land  on  the  western 
side  of  the  bayou  Vermillion,  of  twenty-five  arpents  in  front,  fifteen 
of  which  were  acquired  by  a  grant  to  their  ancestor,  and  ten  by  pur- 
chase from  Broussard,  an  original  grantee. 

The  principal  difficulty  in  the  case,  is  to  fix  the  upper  limits  of  the 
grant  to  the  plaintiff's  ancestor.     It  calls  for  Trahan's  grant,  and 

Eurports  to  be  of  an  entire  tract  of  land,  of  fifteen  arpents  in  front,  on 
oth  sides  of  the  bayou.  The  lower  line  of  Trahan's  land,  on  the 
east  side  of  the  stream,  is  established  beyond  dispute,  and  determines 
satisfactorily  that  of  the  grant  of  the  plaintiff's  ancestor  on  that  side. 
But  on  the  other,  Trahan's  land  is,  by  the  judgment  of  the  Superior 
Court  of  the  late  territory,  referred  to,  to  have  for  its  limit,  on  the 
upper  side,  a  place  called  isle  des  Copalmes,  and  run  down  the  bayou 
for  its  front,  which  places  this  part  of  his  claim  some  distance  above 
his  grant,  as  located  on  the  eastern  side. 

The  question  which  relates  to  the  location  of  this  land,  must  be 
solved  by  ascertaining  whether  or  not  Meaux's  line,  on  the  upper  side, 
and  Trahan's  on  the  lower,  must  necessarily  be  the  same  on  both 
sides  of  the  water,  according  to  the  title  on  which  the  former  claims. 
I  think  not. 
The  plaintiffs'  claim  calls  for  an  entire  tract  of  land,  containing 
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fifteen  arpents  in  front,  on  each  side  of  the  bayou,  and  as  its  location 
on  the  other  side  is  fixed  beyond  a  doubt,  its  western  ought  to  corres- 
pond with  such  lines  as  are  thus  clear  and  certain,  unless  they  inter- 
fere with  an  older  or  better  title,  which  does  not  appear  to  be  the  case 
here. 

The  defendant's  claim,  by  possession  and  prescription,  is  not  in  my 
opinion  supported  by  evidence.  They  do  not  show  that  their  title, 
such  as  it  appears  on  the  record,  covers  any  part  of  the  land  claimed 
by  the  plaintiffs.  Their  possession  being  without  color  of  title,  they 
can  only  avail  themselves  of  the  prescription  longi  tetnporis,  and 
they  show  no  claim  on  that  score. 

It  is  true,  that  the  testimony  of  one  of  the  witnesses  (Huet)  shows 
a  very  long  possession  in  the  defendant,  and  his  ancestors;  but  it  is 
by  no  means  explicit  as  to  the  precise  spot  or  its  extent.  His  evidence 
is  too  vague  to  support  a  judgment.  Admitting  it  to  be  otherwise,  it 
is  contradicted  by  another  witness  (Montice)  which  proves  an  inter- 
ruption. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 

Baldwin,  for  the  plaintiffs. 

Brent ,  for  the  defendant. 


Chamard  v.  Sibley.     X.  396. 

WHEN  the  dowry  is  to  be  paid  en  deniers  un  fois  payis,  a  sum 
of  money  once  paid,  interest  is  only  due  from  the  judicialdemand. — 
Pothier,  du  Douaire,  art.  206.  Coutume  de  Paris,  tit.  Douaire, 
152. 
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Smith  v.  Smith.     X.  400. 


One  who,  on  his  father's  death,  takes  home  a  destitute  brother  and  employs  him  on  a 
farm  is  not  necessarily  bound  to  pay  him  wages,  but  circumstances  may  entitle  the 
latter  to  them. 

APPEAL  from  the  court  of  the  sixth  district. 

Martin,  J.,  said : — A  man,  who  on  the  death  of  his  father,  takes  home 
his  brother,  a  boy  of  nine  or  ten  years  of  age,  destitute  of  property  and 
a  home,  and  keeps  him  on  his  farm,  employing  him  thereon,  is  not  ne- 
cessarily bound  to  allow  him  wages,  although  he  keep  him  steadily 
engaged  from  sunrise  till  dark.  As  long  as  the  lad  is  unable  to  act  or 
judge  for  himself,  it  is  fortunate  that  he  fell  into  the  hands  of  somebody 
who  raised  him  in  the  habits  of  sobriety  and  industry;  and  sucha  person, 
in  my  judgment,  is  not  bound  to  make  him  any  compensation.  When 
the  lad  is  able  to  act  or  judge  for  himself,  he  ought  to  make  a  bargain 
with  his  employer,  or  seek  labor  elsewhere.  But  the  agreement  need 
not  be  express,  it  may  be  inferred  from  circumstances,  and  of  these 
there  can  be  no  better  judge  than  a  jury  of  the  neighborhood;  and 
they  require  no  other  direction  from  the  court,  than  that  the  employer 
ought  to  allow  to  the  person  who  has  labored  for  him,  what  he  might 
reasonably  be  believed  to  expect,  taking  all  circumstances  into  con- 
sideration. In  the  present  case,  a  jury  has  allowed  dollars,  the 
defendant  has  not  deemed  it  worth  his  while  to  apply  for  a  new  trial, 
on  account  of  the  excessiveness  of  the  sum.  I  am  not  ready  to  say 
whether  it  is  that  which  I  would  have  voted  for,  had  I  the  honor  of 
being  associated  with  such  of  my  fellow-citizens  as  gave  the  verdict; 
but  I  cannot  say  they  erred.  They  had  means  of  information  not 
within  my  reach,  and  if  I  do  not  give  an  unqualified  approbation  to 
the  verdict,  it  is  because  I  wish  not  to  have  it  believed,  that  any  mem- 
ber of  this  court  considers  a  man,  who  harbors  and  employs,  and 
who  keeps  steadily  at  work,  a  houseless  and  pennyless  relation  or 
stranger,  is,  in  every  case,  bound  to  pay  him  wages. 

Independently  of  this  circumstance,  the  plaintiff  had  a  negro  boy, 
who  worked  with  him  for  the  defendant,  and  whose  services,  though 
not  very  valuable,  entitled  him  likely  to  some  compensation. 

We  ought  to  affirm  the  judgment  of  the  district  court. 

Mathews,  J.,  concurred. 

Wilson,  for  the  plaintiff. 
Thomas y  for  the  defendant 
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Wyche  v.  Wyche.    X.  408. 

It  is  no  objection  to  the  reading;  of  an  instrument,  that  the  witness  who  proves  the  party's 
hand-writing  (his  mother's)  was  young  at  the  time,  that  she  has  been  dead  long  ago 
and  that  he  does  not  well  read  handwriting. 

APPEAL  from  the  court  of  the  seventh  district. 

The  plaintiff  claims  certain  negroes  under  a  marriage  contract,  and 
complains  that  the  defendant  has  taken  them  from  her  and  detains 
them  without  right. 

The  defendant's  counsel  objected  to  the  reading  of  the  marriage 
contract,  as  not  sufficiently  proved,  and  took  a  bill  of  exceptions  to 
the  opinion  of  the  district  judge  overruling  the  objection. 

They  urge,  that  the  witness  cannot  possibly  recognise  his  mother's 
signature  to  the  instrument,  as  she  had  been  dead  long  ago,  and  he 
admits  he  does  not  well  read  writing.  An  instrument  is  produced,  in 
which  the  witness's  mother  made  her  cross,  or  mark  instead  of  sign- 
ing. This,  in  my  opinion,  may  have  been  the  case  in  the  latter  part 
of  her  life;  and  happens,  at  any  time,  to  persons  to  whom  writing  is 
not  familiar  or  easy. 

I  think  the  judge  did  not  err.  The  witness  swears,  he  recognises 
the  signature,  and  he  has  often  seen  his  mother  write.  The  alleged 
improbability  of  his  knowing  the  signature,  must  yield  to  his  direct 
assertion,  that  he  does,  when  there  is  no  material  circumstance  that 
renders  his  deposition  suspicious.  Particularly  as  the  deed  derives 
appearance  of  genuineness  from  the  certificate  of  its  probate  and 
record  in  Georgia;  and  if  it  was  a  forgery,  the  signature  of  G.  Wyche, 
who  lived  and  lately  died  near  the  place  of  trial,  being  supposed  to 
be  well  known  there,  the  imposition  might  have  been  easily  detected. 
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Baldwin  v.  Stafford  et  al.    X.  416. 

Ray's  ferry  recognised  as  the  limit  of  the  Spanish  post  of  Rapides. 

APPEAL  from  the  court  of  the  sixth  district. 

Martin,  J. — I  concur  with  the  opinion  which  Judge  Mathews  is 
about  reading. 

■ 

Mathews,  J. — In  this  suit,  the  subject  of  controversy  between 
the  parties,  is  the  location  of  two  several  orders  of  survey,  granted 
by  the  Spanish  government,  and  confirmed  by  the  land  commission- 
ers of  the  United  States. 

The  order,  under  which  the  plaintiff  claims,  purports  to  grant 
land  in  the  post  of  Rapides,  (as  it  was  termed  by  that  government,) 
and  that  of  the  defendants  in  the  post  of  Opelousas. 

The  line  of  division  between  these  two  posts,  seems  never  to  have 
been  established  by  an  act  of  any  competent  authority,  referring  to 
an  actual  survey,  natural  boundary,  or  degree  of  latitude  or  longitude. 
This  want  of  certainty,  in  the  relative  extent  of  these  divisions  of  the 
country,  creates  the  first  difficulty  in  the  decision  of  the  present  case. 

On  the  part  of  the  plaintiff,  it  is  shown  that  the  local  authorities  of 
the  Spanish  government,  those  of  the  late  territorial  government  of 
the  United  States,  and  the  late  Superior  Court,  have  claimed  and 
exercised  jurisdiction  in  the  parish  or  county  of  Rapides,  to  a  point 
beyond  the  tract  of  land  in  dispute,  viz.  a  place  now  called  Ray's 
ferry,  on  bayou  Beuf.  These  facts  show  that  the  southern  or  south- 
eastern limits  of  the  division  of  country,  denominated  Rapides,  did 
extend  to  the  last  mentioned  place,  at  least  de  facto;  and  as  it  is  not 
shown,  that  those  who  considered  it  to  have  that  extent  erred,  by 
assuming  limits  contrary  to  right,  I  am  of  opinion,  that  as  it  relates 
to  this  suit,  Ray's  ferry  must  be  recognised  as  the  limit  of  the  post  of 
Rapides. 

The  limits  established  by  the  surveyor  and  commissioners  of  the 
United  States,  relied  on  by  the  defendants,  were  no  doubt  fixed  with 
the  best  intentions  to  quiet  land  claims,  and  suppress  litigation,  but 
cannot  certainly  be  received  in  opposition  to.  individual  rights,  having 
a  previous  existence. 

The  defendants  and  appellants  also  rely  on  a  survey  made  by  one 
Hazzard,  the  plat  of  which  seems  never  to  have  been  returned  to  the 
office  of  the  principal  deputy  surveyor.  It  is  older  in  date  than  that 
exhibited  by  the  plaintiff,  but  I  am  of  opinion  that  it  cannot  affect 
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his  claim;  as  from  its  not  having  been  returned  to  the  proper  office, 
third  persons  were  not  bound  by  it. 

The  case  then  rests  on  the  original  orders  of  survey,  their  execu- 
tion, return  to  the  proper  office,  and  legality  of  location.  That  of  the 
plaintiff  is  prior,  both  in  execution  and  return.  It  has  been  located 
on  land,  as  I  believe,  within  the  limits  of  the  former  post  of  Rapides 
(at  all  events  de  facto)  and  ought  in  all  respects  to  be  preferred  to 
that  of  the  defendants,  because  it  is  laid  on  land,  according  with  the 
order  of  the  Spanish  government,  and  consequently  gives  a  better 
title  than  that  exhibited  by  the  defendants. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

The  plaintiff  in  proprid  persond. 

Wilson,  for  the  defendants. 


Turabull  v.  Martin.     X.  419. 

PLAINTIFF  proved  that  he  and  the  defendant  gave  their  note  to 
Davis,  as  sureties  of  John  M.  Martin.  This  instrument  shows  that 
they  considered  each  other  co-debtors  of  Davis,  principal  debtors  of  a 
quantity  of  cotton  which  J.  M.  Martin  had  agreed  to  sell  to  him.  The 
defendant  alleges  that  this  cotton  was  promised  to  be  paid  to  J.  Davis 
by  J.  M.  Martin,  partly  on  his  own  account  and  partly  on  that  of  the 
present  plaintiff:  the  onus  probandi  of  this  different  liability  of  plain- 
tiff lies  on  defendant  who  asserts  it  He  ought  to  establish  it  fully, 
but  has  not  made  it  probable  even. 
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Bynum  v.  Jackson.     X.  424. 

A  SURETY  on  a  twelve-months  bond  on  a.fi.  fa.,  under  the  act 
of  1817,  is  immediately  liable  though  his  principal  died  since  its  exe- 
cution. The  surety  in  this  case  contended  that  the  judgment  must 
first  be  revived  against  the  heirs.  The  court  said;  It  is  true  the 
heirs  of  the  latter  may  discharge  themselves  by  showing  an  accept- 
ance under  the  benefit  of  inventory,  and  want  of  assets.  But  this 
was  a  benefit  their  ancestor  could  not  have  claimed,  and  which  the 
law  meant  to  provide  against  by  requiring  a  surety. 


Brown  v.  Compton.    X.  425. 

A  party  sued  for  giving  a  pa*  to  the  plaintiff's  slave  whereby  she  escaped,  may  give  the 

freedom  of  the  negro  in  evidence. 

APPEAL  from  the  court  of  the  sixth  district 

The  petition  charges  the  defendant  as  fraudulently  giving  a  pass 
to  the  plaintiff's  slave,  whereby  she  affected  her  escape.  The  defend- 
ant relied  on  the  general  issue  principally,  but  also  set  up  the  freedom 
of  the  woman. 

Martin,  J.,  said: — I  think  the  freedom  of  the  slave  may  weft  be 
offered  to  disprove  the  allegation,  that  the  person  to  whom  the  defen- 
dant gave  a  pass,  was  not  a  slave  of  the  plaintiff's;  that  the  defendant 
has  a  right  to  establish  this  fact  in  the  present  suit,  without  waiting  for 
the  woman's  assertion  of  her  freedom,  in  a  suit  against  the  present 
plaintiff. 

That  the  deed  of  manumission  having  been  duly  acknowledged  and 
ordered  in  open  court  to  be  recorded,  is  a  strong  presumptive  evidence 
of  the  freedom  of  the  woman;  and  as  no  evidence  contradicts  it,  it 
ought  to  have  been  considered  as  conclusive  by  the  jury. 

At  the  time  of  the  alleged  injury  in  April  1819,  the  woman  had 
been  free  for  about  twenty  months.  She  was  not  then  the  plaintiff's 
slave,  as  is  alleged  in  the  petition. 
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It  is  said  she  was  de  facto  the  plaintiff's  slave  and  the  defendant 
had  no  right  to  aid  her  in  shaking  off  the  yoke  of  slavery. 

I  apprehend  .any  man  may  very  conscientiously  assist  a  person, 
unlawfully  held  in  slavery,  to  regain  his  freedom.  The  attempt  is, 
indeed,  made  at  the  peril  of  the  party  affording  the  aid,  who  is  liable 
in  damages  or  not,  as  the  freedom  or  slavery  is  finally  established. 

The  original  of  the  deed  of  manumission  ought,  it  is  said,  to  have 
been  accounted  for  before  the  official  copy  from  the  record  was  allow- 
ed to  be  read,  and  we  are  said  to  have  only  the  copy  of  a  copy. 

This  objection  ought  to  have  been  made  to  the  reading  of  the  docu- 
ment below;  and  I  am  not  clear  that  it  ought  to  have  prevailed  in  a 
suit  between  persons,  neither  of  whom  were  parties  to  the  deed  prin- 
cipally; as,  till  the  woman  was  proved  to  be  free,  she  could  not  have 
established,  by  her  oath,  the  absence  of  the  deed  from  her  friends,  or 
control,  nor  her  ignorance  of  the  place  of  its  existence.  The  deed 
was  never  in  the  defendant's  possession,  and  circumstances  prevented 
his  accounting  for  its  absence. 

We  ought  to  reverse  the  judgment  of  the  district  court,  and  ours 
ought  to  be  for  the  defendant 

Mathews,  J.,  concurred  in  this  opinion. 


Ware  and  Wife  v.  Welsh's  Heirs.     X.  430. 

DECIDED,  that  although  while  all  the  co-heirs  were  present,  and 
the  minor  ones  represented  by  their  tutrix,  there  could  not  legally  be 
a  curator  ad  bona,  yet  the  eldest  son  of  the  deceased  who  had  taken 
on  himself  the  management  of  the  estate,  with  the  consent  of  his  co- 
heirs of  age,  and  among  them  of  Mrs.  Ware,  plaintiff,  under  the 
appellation  of  curator  ad  bond  of  the  estate,  is  answerable  as  their 
agent 
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Dromgoole  v.  Gardner's  Widow  and  Heirs.     X.  433. 

THE  judge  having  certified  that  the  statement  contains  a  note  of 
the  evidence:  Held,  that  this  court  must  consider  him  to  mean  the 
evidence  by  a  note  of  it 

Held,  that  a  partner  has  no  action  against  another  for  any  sum 
paid  for  a  partnership,  or  any  funds  placed  in  it,  until  a  final  settle- 
ment takes  place,  and  then  only  for  the  balance  which  appears  due 
him. 

Mathews,  J.,  said:  It  would  perhaps  he  otherwise  wlien  an 
express  stipulation  is  shown,  that  one  partner  who  paid  a  partner- 
ship debt  out  of  his  separate  fund,  was  to  be  immediately  repaid. 


Fort  and  Wife  v.  Wetayer  et  al.     X/436. 

PLAINTIFFS  in  this  case  alleged  bad  faith  on  part  of  defend- 
ants. Court  said:  Every  party  is  bound  to  prove  his  allegation,  that 
is  to  say,  to  bring  the  weight  of  evidence  on  his  side:  it  does  not 
suffice  that  he  render  his  allegation  probable;  and  he  who  alleges 
ill  faith  is  bound  to  the  strictest  proof,  for  the  presumption  is  against 
him. 


V 
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Key's  Curator  v.  O'DanieL     X.  441. 

HELD,  that  the  deposition  of  a  witness  must  be  reduced  to 
writing  by  him,  by  the  justice,  or  an  indifferent  person.  It  is  inad- 
missible in  the  handwriting  of  the  party  or  his  counsel* 
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Hawkins  v.  Livingston.     X.  443* 

No  appeal  lies  from  an  order  directing  a  special  jury. 

APPLICATION  for  a  mandamus. 

The  Judges  delivered  their  opinions  at  length. 

Porter,  J. — The  defendant  claimed  in  the  court  below,  an  appeal 
from  an  order  of  the  judge,  which  directed  a  special  jury  to  be  sum- 
moned, for  the  trial  of  the  facts  put  at  issue  by  the  pleadings.  This 
was  refused,  and  application  is  now  made,  that  a  rule  issue  on  him, 
to  show  cause  why  he  did  not  grant  it. 

The  first  question  presented  for  decision  is,  whether  this  is  a  judg- 
ment or  decree  of  that  description  from  which  an  appeal  lies  to  this 
court. 

It  has  been  more  than  once  declared,  that  whenever  an  inferior 
court  decides  on  the  rights  of  parties,  in  such  a  way  as  to  work  an 
irreparable  injury,  such  decision  could  be  reviewed,  and  the  error,  if 
any,  corrected  here. 

In  the  case  now  before  the  court,  I  do  not  perceive  that  any  such 
consequence  must,  or  indeed  can,  flow  from  the  order  complained  of. 
For  if  it  should  appear,  when  it  becomes  necessary  to  decide  the 
question,  that  this  is  not  a  case  which  can  be  legally  submitted  to  a 
special  jury,  the  verdict  will,  of  course,  go  for  nothing,  and  the  cause 
be  remanded  for  a  new  trial. 

This  court  has  decided  in  Agnes  v.  Judice,  3  Martin,  171,  and 
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Kelly  v.  Breedlove  &  Bradford,  April  term  last,  that  transferring  a 
cause  from  one  court  to  another,  was  not  such  a  judgment  as  could 
be  appealed  from.  These  were  stronger  cases  than  the  present  one, 
and  they  are  not  at  all  inconsistent  with  the  decision  in  that  of  Poy- 
dras  v.  Livingston,  which  was  so  much  pressed  on  us  in  argument; 
for  there  the  judge  of  the  parish  of  New  Orleans,  by  sustaining  an 
objection  to  his  competency,  gave  a  judgment  that  was  equivalent 
to  a  nonsuit,  and  threw  the  costs  on  the  plaintiff.  On  the  whole,  I 
am  of  opinion  that  the  application  be  refused. 

Martin,  J. — The  case  of  Ralph  et  at.  v.  Claiborne,  determined  in 
the  Superior  Court  of  the  late  territory  of  Orleans,  appears  to  me 
perfectly  similar  to  the  one  under  consideration. 

General  Claiborne,  alleging  that  he  was  a  citizen  of  the  territory 
of  Mississippi,  and  as  such,  entitled  under  the  laws  of  the  United 
States,  to  have  the  suit  removed  into  the  federal  court,  filed  in  due 
time,  his  petition,  to  obtain  the  transfer.  On  its  being  denied,  he 
applied  to  the  parish  court  for  an  appeal,  which  was  refused  him; 
and  he  moved  the  Superior  Court  for  a  mandamus;  but  it  was 
withheld,  on  the  ground  that  the  judgment  was  not  final.  2  Mar- 
tin, 176. 

There  was  a  feature  ki  that  case,  which  gave  a  stronger  title  to  the 
defendant,  to  the  interposition  of  the  Superior  Court,  of  which  he 
availed  himself  without  success.  If  the  parish  court,  in  which  he 
Was  sued,  was  permitted  to  proceed,  he  must  forego  his  right,  by 
pleading  in  chief,  or  suffer  a  judgment  bydefault.  But  the  court  pro- 
bably thought,  that  if  the  allegation  was  a  true  one,  they  could  afford 
him  complete  relief  on  his  appeal,  after  a  final  judgment,  by  the 
reversal  of  it.    So  may  we  here. 

But  it  is  urged,  that  delay  will,  in  this  case,  work  an  irreparable 
injury.  This  may  be  alleged  on  an  application  for  an  appeal,  at  any 
stage  of  the  cause,  and  in  any  cause. 

It  appears  to  me,  we  cannot  grant  the  mandamus  pTayed  for. 

Mathews,  J. — In  this  case,  a  rule  is  claimed  on  the  district  court, 
to  show  cause  why  an  appeal  should  not  be  allowed  from  a  decision, 
by  which  a  venire  for  a  special  jury  is  awarded,  for  the  trial  of  the 
cause,  &c.  In  support  of  the  motion  for  the  rule,  the  Kcts  of  the 
legislature,  on  the  subject  of  juries,  and  several  decisions  of  the 
Supreme  Court,  are  relied  on.  The  present  case,  as  presented  to 
the  court,  is  precisely  the  reverse  of  that  of  Labatut  v.  Piiche;  there 
the  exception  to  the  opinion  of  the  court,  was  on  a  refusal  of  a  venire 
far  a  special  jury;  and  now  it  is  to  a  decision  by  which  the  writ  is 
granted.  Perhaps  the  expression  of  opinion,  as  to  the  discretion  of 
the  district  court,  in  the  former  case,  is  rather  too  broad1  and  indefi- 
nite. But  I  have  no  doubt  of  its  correctness  in  principle;  that  is, 
that  the  manner  of  conducting  the  trial  of  a  cause  must  be  left  to  the 
discretion  of  the  court  before  which  it  is  pending,  until  final  judg- 
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ment,  or  some  decision  which  causes  an  irreparable  injury  to  the 
party  desiring  to  appeal.  I  cannot  adopt  the  distinction  attempted 
to  be  made  out  by  one  of  the  counsel,  between  the  remedy,  either 
by  a  judgment  final  and  conclusive  of  the  appellate  court,  or  by 
sending  the  cause  back  to  the  original  tribunal  to  be  tried  de  novo. 
It  ought  to  be  satisfactory,  if  the  Supreme  Court  can,  in  any  manner 
of  proceeding,  authorised  by  law,  correct  the  errors,  and  remedy  the 
injuries  of  which  complaint  may  be  made,  by  a  party  who  thinks 
himself  aggrieved,  after  final  judgment  in  the  inferior  court.  In  this 
view  of  the  subject,  I  see  nothing  conflicting  between  the  case  of 
Poydras  v.  Livingston,  and  that  x>{  Labatut  v.  Puche.  I  am  still  of 
opinion,  that  when  two  courts,  of  competent  and  concurrent  jurisdic- 
tion, exist,  a  suitor  has  a  right  to  select  by  which  he  will  have  his 
cause  decided;  and  that  the  court  wherein  he  commences  his  action, 
ought  to  proceed  to  final  judgment  on  the  merits  of  his  case,  unless 
legal  causes  of  recusation  be  shown.  An  absolute  and  entire  refusal 
of  a  court  to  try  a  cause,  has  the  same  effect  as  a  nonsuit  or  dismis- 
sal, by  compelling  the  plaintiff  to  pay  costs,  and  prosecute  his  claim 
in  some  other  tribunal;  an  injury  which  could,  in  no  manner,  be 
repaired  by  the  appellate  court  on  an  appeal  from  a  final  judgment, 
rendered  in  the  second  suit.  A  judgment  by  which  a  court  wholly 
declines  the  trial  of  a  cause,  is  certainly  final  in  that  suit,  although  it 
may  not  be  finally  decisive  on  the  rights  of  the  parties. 

I,  therefore,  concur  in  opinion,  that  the  rule  ought  not  to  be 
granted. 


Chiapella  v.  Lanusse's  Syndics.     X.  448. 

The  vendor  cannot  have  an  order  of  seizure  after  the  failure  of  the  vendee,  but  mutt  be 

paid  by  the  syndics. 

APPEAL  from  the  court  of  the  first  district. 

Pokteb,  J. — The  plaintiff  in  the  present' action  sold  to  Paul  La- 
nusse,  in  the  year  1813,  a  plantation  and  negroes,  and  retained,  as  he 
alleges  in  his  petition,  a  special  mortgage  on  the  property  sold,  to 
assure  the  payment  of  the  purchase  money. 

In  the  month  of  April  last,  a  suit  was  commenced  by  certain  credi- 
tors of  the  said  Lanusse,  in  order  to  compel  him  to  a  forced  sur- 
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render  of  his  property,  in  which  the  usual  order  was  made  by 
the  judge  of  the  first  instance,  and  provisional  syndics  were  ap- 
pointed. 

The  petitioner  being  a  privileged  creditor,  conceived  that  he  was 
not  obliged  to  await  the  liquidation  of  the  bankrupt's  affairs;  and 
accordingly  he  instituted  this  suit,  in  which  he  alleges  that  the  sum  of 
55,500  dollars,  with  interest  on  a  portion  of  it,  is  due  to  him:  and 
prays,  that  after  notice  is  given  to  the  insolvent,  and  his  provisional 
syndics,  the  plantation  and  other  property  purchased  from  him  by 
Lanusse,  may  be  seized  and  sold  to  pay  him  the  amount  claimed  in 
the  petition. 

The  persons  made  defendants  to  this  suit,  appeared  and  filed  various 
objections  to  the  claim,  which  it  is  unnecessary  to  enumerate.  The 
district  judge  gave  judgment  against  the  petitioner,  and  from  his  deci- 
sion this  appeal  is  taken. 

The  principal  question  for  decision  is,  whether  a  privileged  and 
mortgaged  creditor,  in  case  of  a  forced  surrender,  must  come  in  and 
be  paid  by  the  syndics,  out  of  the  general  mass,  according  to  the  rank 
and  order  of  his  claim:  or  whether  he  has  not  a  right  to  proceed  and 
recover  his  debt,  by  due  course  of  law,  in  the  same  manner  as  if  no 
such  insolvency  had  been  declared? 

In  the  argument  it  seems  to  have  been  admitted  by  the  counsel,  as 
well  for  the  appellant  as  appellees;  that  with  the  exception  of  some 
regulations,  not  applicable  to  this  case,  the  rules  which  apply  to  a 
voluntary  surrender,  govern  that  of  a  forced  one. 

In  Spain,  it  appears  clearly  by  the  authorities  cited,  that  in  case  of 
failure,  whether  established  by  the  solicitation  of  the  debtor,  or  de- 
creed at  the  suit  of  his  creditors,  the  practice  was  to  appoint  a  person 
to  take  into  possession  all  the  property  of  the  insolvent;  collect  the 
debts  due  to  him;  and  finally,  to  exercise  as  far  as  I  have  been  able 
to  ascertain,  the  same  duties  which  syndics  do  here. 

The  laws  which  provide  for  this  appointment,  make  no  distinction 
in  regard  to  the  property  to  be  delivered  up  by  the  debtor;  their  lan- 
guage is  as  comprehensive  as  can  be  well  imagined.  They  expressly 
state,  that  the  whole,  todos  los  bienes,  is  to  be  put  into  the  hands  of 
the  depositary;  they  make  no  exceptions  as  to  that  on  which  any  of 
the  creditors  may  have  a  particular  privilege;  nor  can  I  find,  after  a 
most  attentive  examination,  that  they  provide  for  the  redelivery  of 
this  property  to  the  creditor,  or  give  him  any  relief,  by  a  suit  at  his 
particular  instance.  On  the  contrary,  they  declare  that  the  property 
thus  deposited,  that  is  the  whole,  shall  be  sold,  in  order  that  the  credi- 
tors be  paid  according  to  their  respective  rights.  Cur.  Philip.,  2  par. 
sec.  25,  no.  12, 167;  Idem:  lib.  2,  ch.  11,  no.  32,  410;  Par.  5,  til.  15, 
/.  1  and  2. 

Under  these  regulations  then,  I  think  it  is  very  plain,  that  the  credi- 
tor, who  was  privileged,  did  not  possess  the  right  of  proceeding 
against  the  insolvent,  until  his  claim  was  regularly  established  in  con- 
currence with  the  other  creditors,  and  its  rank  ascertained:  indeed,  to 
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have  permitted  such  a  course  of  proceeding,  would  not  only  have 
been  contrary  to  the  spirit  of  these  laws,  but  have  entirely  defeated 
their  end;  which  was  not  merely  to  ascertain  the  rights  of  each  credi- 
tor as  against  the  debtor,  but  also  to  determine  their  rights  in  relation 
to  each  other.  Instead  of  securing  the  property  to  attain  this  object, 
it  would  have  introduced  a  scramble  of  individuals,  ending  in  the 
greatest  confusion,  and  have  enabled  the  different  creditors  to  exhaust 
the  whole  estate  of  the  insolvent,  by  separate  suits,  and  that,  perhaps, 
to  the  prejudice  of  privileges  of  the  highest  order. 

On  examining  the  statutory  provisions  of  our  own  legislature,  I 
cannot  perceive  they  have  introduced  any  change  in  that  part  of  the 
law,  which  is  the  subject  of  the  present  inquiry.  Like  those  of 
Spain,  they  provide  for  the  delivery  of  all  the  property  of  the  debtor; 
appoint  provisional  syndics  for  receiving  and  taking  care  of  it;  and 
order  the  whole  to  be  sold.  Act  relative  to  the  voluntary  sur- 
render of  property,  fyc,  February  20th,  1817. 

A  strong  argument  against  the  right  set  up  by  the  plaintiff  in  this 
cause,  is  furnished  by  the  16th  section  of  the  act  just  quoted:  in  it 
the  legislature  are  acting  on  the  very  subject  before  us,  the  rights  of 
mortgage  creditors;  and  they  define  these  rights  by  limiting  their 
opposition  to  having  the  property  sold  for  cash,  in  case  the  other  cre- 
ditors wish  to  dispose  of  it  on  a  credit.  Now,  if  those  who  had  a 
privilege  were  authorised  to  sell  it  themselves,  I  cannot  see  the  neces- 
sity of  giving  them  a  right  to  interfere  at  all  in  the  proceedings  of  the 
other  creditors;  nor  how  we  can  reconcile  the  power  given  to  the 
latter  to  interfere  with  the  sale  of  the  property,  with  the  right  claimed 
here,  to  dispose  of  it  to  satisfy  a  particular  claim. 

If  any  doubt  still  remains,  it  is  removed  by  an  examination  of  the 
30th  and  31st  sections  of  the  same  act.  The  first  requires  all  the 
property  assigned,  to  be  sold  at  public  auction ;  and  the  latter  evi- 
dently contemplates  that  real  estate  mortgaged  to  a  particular  creditor 
makes  a  part  of  this  property;  for  it  confers  an  authority  on  the  syn- 
dics to  give  a  release  of  the  mortgage,  and  directs  them  to  hold  the 
proceeds  subject  to  the  same  rights  that  existed  in  the  object  thus  dis- 
posed of. 

One  of  the  counsel  who  appeared  for  the  appellants,  expressed  a 
doubt  whether  the  act  of  our  legislature  on  the  subject  of  voluntary 
surrenders,  had  any  application  to  the  case  of  forced  ones.  Admitting 
this  to  be  correct,  we  are  then  thrown  back  on  the  law  as  it  anciently 
stood,  and  it  has  been  already  shown  that  it  does  not  differ  in  this 
respect  from  our  own. 

It  was  still  further  insisted,  that  the  Civil  Code,  on  the  doctrine  of 
respite,  must  govern  this  case;  but  I  cannot  discover  its  application. 
The  provisions  contained  in  that  title,  relate  to  an  entirely  different 
course  of  proceeding,  which  bears  little  or  no  analogy  to  that  which 
takes  place  in  case  of  a  forced  surrender. 

Another  ground  was  taken — it  was  insisted  that  the  delay  thus 
occasioned  to  the  plaintiff,  violated  the  constitution  of  the  United 
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States,  and  impaired  the  obligation  of  the  contract.  But  it  appears 
to  me,  that  this  delay  is  one  necessarily  occasioned  in  ascertaining 
the  rights  of  the  parties  interested;  and  to  hold  that  this  impaired  the 
obligation  of  a  contract,  would  be  to  decide,  that  the  proceedings  in 
our  courts,  in  ordinary  suits,  produce  the  same  effect. 

The  principle  involved  in  the  present  case,  has  been  already  decided 
in  that  of  Williamson  et  al.  v.  Their  Creditors,  5  Mart.  620.  And  in 
the  language  used  there,  I  am  of  opinion  that  as  soon  as  the  failure 
is  declared,  all  property  of  the  debtor  passes  into  the  hands  of  the 
creditors;  and  a  general  liquidation  becomes  necessary,  for  which 
purpose  the  creditors  must  resort  to  a  sale  of  the  estate. 

I  am  therefore  of  opinion,  that  the  judgment  of  the  district  court  be 
affirmed,  with  costs. 

Martin,  J. — I  perfectly  concur  with  every  part  of  the  opinion  just 
pronounced. 

The  mortgaged  premises  cannot  be  sold,  under  an  order  of  seizure, 
with  a  previous  demand  of  payment.  Now,  when  the  debtor,  by  a 
cession  of  his  goods,  voluntary  or  forced,  has  lost  his  faculty  of  stand- 
ing in  judgment,  the  demand  of  payment  must  be  made  on  some 
person  authorised  by  law  to  pay,  or  resist  the  payment,  if  this  may 
be  successfully  done.  The  provisional  syndics  have  not  the  faculty 
of  doing  either. 

The  creditors  must  then,  ex  necessitate  m,  wait  till  there  be  a  per- 
son or  persons  on  whom  the  demand  may  be  made,  and  who  can 
satisfy  or  oppose  it. 

The  district  judge  was  perfectly  correct,  and  his  judgment  ought  to 
be  affirmed. 

Mathews,  J. — I  have  examined  attentively  the  opinions,  as  written 
and  pronounced  in  this  case,  and  think  the  conclusion  correct  on  both 
or  either  of  the  grounds  therein  assumed;  and  do  therefore  concur  in 
the  judgment  of  affirmance.  If  the  proceedings  against  the  insolvent 
be  considered  as  in  limine  only,  then,  as  insisted  on  by  one  of  the 
counsel  for  the  appellees,  the  order  to  stay  proceedings  ought  to  be 
maintained  until  final  judgment  on  the  concurso. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 
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Hunter  v.  Postlethwaite.     X.  456. 

An  executor,  suing  for  money  had  and  received  to  his  use  as  such,  needs  not  style  him- 
self as  executor,  and  if  he  do,  the  defendant  cannot  contest  his  capacity. 

APPEAL  from  the  court  of  the  first  district. 

Porter,  J. — The  plaintiff,  in  this  action,  claims  2711  dollars,  39 
cents,  which  he  avers  the  defendant,  a  citizen  of  the  state  of  Missis- 
sippi, owes  him,  for  money  had  and  received  to  his  use,  as  executor 
of  the  estate  of  one  Andrew  Hare,  deceased;  and  which  moneys,  he 
states  in  an  account  annexed  to  the  petition,  to  arise  from  the  rent  of 
a  certain  tract  of  land  in  the  state  aforesaid. 

The  defendant  being  a  non-resident,  his  appearance  to  this  suit  has 
been  compelled  by  an  attachment  levied  on  certain  credits  of  his,  in 
the  hands  of  garnishees,  residents  of  this  city. 

To  this  demand  the  defendant,  in  person,  has  filed  an  answer,  in 
which  he  acknowledges  that  it  is  true,  he  did  many  years  ago,  lease 
a  certain  tract  of  land  near  Fort  Adams,  in  the  state  of  which  he  is  a 
resident,  from  the  plaintiff,  who  styled  himself  executor  of  Andrew 
Hare.  But  that,  in  fact,  the  petitioner  is  not  executor  of  that  person; 
that  he  has  never  taken  out  letters  testamentary  on  the  estate  of  the 
said  deceased;  that  executors  have  no  control  over  landed  property 
in  that  country,  and  that  he  is  advised  by  his  counsel,  he  is  responsi- 
ble to  the  heirs  of  said  Hare  for  the  rents  and  profits. 

The  answer  goes  on  to  allege,  that  certain  persons,  namely 
Thomas  Bryant  and  Philip  Hickey,  claim  the  land,  and  pray  that 
they  be  made  parties.  In  pursuance  of  this  prayer,  Bryant  has 
appeared  and  filed  what  is,  in  substance,  a  petition  of  intervention. 

An  objection  was  taken  to  the  right  of  the  petitioner  to  maintain 
this  action  as  executor.  The  judge  sustained  it,  and  ordered  the 
cause  to  be  dismissed.  From  this  judgment  an  appeal  has  been 
taken,  and  the  correctness  of  that  opinion  is  the  only  point  now  sub- 
mitted for  decision. 

The  defendant  insists,  that  the  plaintiff,  if  executor  in  this  state, 
cannot  maintain  this  action;  because  an  authority  of  that  kind,  which 
commenced  in  the  year  1810,  must  have  expired  before  this  time, 
and  if  acquired  in  the  state  of  Mississippi,  cannot  authorise  a  suit 
here. 

The  'view  which  I  have  taken  of  the  subject  renders  it  unnecessary 
to  examine  these  questions  separately. 

If  this  was  a  case  in  which  an  executor  was  applying,  to  carry  into 
effect  the  will  of  his  testator,  by  doing  any  of  those  acts  which  the 
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law  requires  him  to  perform  in  the  discharge  of  his  duty,  I  should 
certainly  hold  that  he  was  obliged  to  produce  his  authority;  and  that, 
if  the  will  was  made  in  another  section  of  the  Union,  its  execu- 
tion must  be  ordered  here  before  it  could  take  effect.  But  this  case 
presents  very  different  features.  The  petitioner  does  not  ask  the  aid 
of  the  court  to  give  effect  to  any  powers  conferred  on  him  as  execu- 
tor; nor  to  enable  him  to  preserve  the  property,  defend  the  rights,  or 
enforce  the  claims  of  the  testator.  He  applies  to  it  to  compel  the 
performance  of  a  contract  made  with  him  in  that  name,  it  is  true,  but 
entered  into  after  the  death  of  the  person  he  is  alleged  to  represent; 
a  contract  by  which  the  testator's  estate  wa§  not  bound,  which  did 
not  bind  the  heirs,  and  rendered  him,  in  his  private  capacity,  indebted 
to  the  owners  of  the  soil  for  the  rents  and  profits. 

It  is  clear  to  me,  that  the  sum  of  money  now  demanded,  formed  no 
portion  of  the  estate  of  the  testator.  At  his  decease  the  lands  de- 
scended to  his  heirs,  and  became  their  property.  The  profits  arising 
out  of  them,  follow  of  course,  the  right  to  the  soil,  and  the  petitioner 
is  responsible  to  the  owners.  Being  thus  responsible  in  a  character 
distinct  from  that  of  executor,  I  am  of  opinion  he  should  be  allowed 
to  collect  the  money  in  the  same  right  in  which  he  became  charged 
with  it. 

The  question  then  recurs,  shall  he  be  barred  from  maintaining  his 
action,  because  he  styles 'himself  executor?  I  think  not;  it  is  a  mere 
word  of  description.  In  a  case  not  in  any  way  dissimilar  in  principle 
to  the  present  one,  Urquhart  v.  Taylor,  5  Martin^  202,  where  the 
defendant  made  his  note  to  the  plaintiff 's  executors,  and  suit  was 
brought  on  it  many  years  after,  in  the  same  character;  the  court  held, 
that  as  the  contract  was  express,  and  the  promise  to  them,  they 
might  have  maintained  the  action  in  their  own  names,  and  that  the 
defence  set  up  of  their  authority  having  expired,  could  not  be  sus- 
tained. 

I  deem  it  unnecessary  to  say  any  thing  on  the  rights  of  the  other 
parties  to  the  case;  for,  as  it  appears  this  objection  was  taken  at  the 
threshold  of  the  proceedings,  and  the  merits  of  the  cause  not  gone 
into,  the  court  below,  when  it  proceeds  to  trial,  can  order  that  to  be 
done  which  the  law  and  the  justice  of  the  case  may  demand. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the  district  court 
should  be  reversed,  and  that  the  cause  be  remanded,  with  directions 
to  the  judge  to  proceed  and  try  this  cause,  without  requiring  the 
plaintiff  to  produce  letters  testamentary. 

* 

Martin,  J. — It  seems  to  me  the  capacity  of  an  executor  was  not 
necessary  to  the  plaintiff,  either  to  acquire  the  right  of  demanding  from 
the  defendant,  moneys  which  he  had  collected  under  his  authority, 
nor  to  the  support  of  that  right  by  an  action. 

Without  being  executor,  the  plaintiff,  if  he  interfered  with  the  land, 
so  far  as  to  rent  out  the  land,  and  have  the  rents  and  profits  collected 
by  the  interposition  of  the  defendant,  became  as  a  negotiorumgestor, 
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accountable  to  the  owner  of  it  for  such  rents  and  profits,  and  must 
have  the  consequent  right  of  calling  from  the  defendant's  hands, 
moneys  which  he  is  accountable  for.  So  that  the  right  of  demanding 
the  money  from  the  defendant  is  perfectly  the  same,  whether  the 
plaintiff  be  or  be  not  executor. 

When  the  plaintiff  comes  into  court,  whether  he  be  or  be  not  exe- 
cutor, letters  testamentary  cannot  be  demanded  from  him.  His  calling 
himself  executor  is  a  mere  matter  of  description,  for  he  sues  on  a 
contract  made  by  himself,  not  for  a  right  which  once  existed  in  his 
testator. 

The  averment,  that  in  the  state  of  Mississippi,  executors  have  no 
authority  or  control  over  the  lands  of  the  testator,  cannot  avail.  It 
is  unsupported  by  proof.  Admitting  it  to  be  correct,  the  plaintiff  is 
liable  as  a  negotiorum  gestor,  and  may  call  his  agent  to  account. 

I  wish  not  to  be  understood  to  say,  that  if  the  defendant  has  been 
warned  not  to  pay  the  plaintiff,  by  a  person  who  has  a  right  to  the 
moneys  in  his  hands,  he  has  not  an  equitable  right  to  be  protected 
from  the  consequence  of  a  payment  which  he  thinks  he  cannot  safely 
make.  Nor  that  the  claimant,  if  he  mistrusted  the  intention  or  sol- 
vency of  the  plaintiff,  might  not  voluntarily  interfere.  And  that  this 
interference  which,  in  other  states,  is  made  through  a  court  of  equity, 
may  not  here  be  resorted  to,  at  once,  in  the  court  in  which  the  plain- 
tiff sues. 

In  the  present  case,  this  has  been  done,  and  the  district  court  having 
the  whole  matter  before  it,  was  enabled  to  do  complete  justice  to  all 
parties. 

For  the  attainment  of  this,  no  letters  testamentary  were  needed.  If 
the  claimant  supported  his  claim,  the  money  might  have  been  directed 
to  be  paid  to  him,  and  by  complying  with  the  decree,  the  defendant 
would  be  completely  exonerated  from  the  demand  of  the  claimant 
and  that  of  the  plaintiff. 

If  the  claimant  failed,  and  the  plaintiff  proved  the  defendant's 
agency,  and  the  actual  receipt  of  the  money,  it  does  not  appear  to  me 
that  the  production  of  the  letters  testamentary  could  aid  the  court  in 
forming  a  judgment,  especially  if  those  letters  vested  the  party  with 
no  authority  over  the  land. 

I  agree  in  the  conclusion  drawn  by  Judge  Porter. 

Mathews,  J. — I  consider  it  useless  in  the  present  case,  to  enter 
into  any  examination  of  the  power  and  authority  of  executors  over 
the  estate  of  their  testators,  as  established  either  by  the  laws  of  the 
state  of  Mississippi  or  of  this  state.  The  defendant  acknowledges  him- 
self to  have  been  the  agent  of  the  plaintiff,  and  that  as  such  he  has 
received  money  for  the  latter.  He  ought  not  now  to  be  admitted  to 
dispute  the  legality  of  the  authority  under  which  he  acted,  unless  by 
showing,  that  he  is  in  imminent  danger  of  suffering  injury  in  conse- 
quence of  his  agency,  for  one  who  had  no  right  to  give  power  te  act, 
having  none  himself. 
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A  simple  notice  from  a  person  claiming  the  funds  in  the  hands  of 
the  plaintiff,  without  having  commenced  suit  against  him,  ought  not 
to  stop  proceedings  in  this  action;  but  as  one  of  the  claimants  has 
intervened,  I  think  the  case  should  be  remanded  for  trial  on  its  merits, 
in  relation  to  the  rights  of  all  the  parties. 

It  is,  therefore,  ordered,  adjudgedand  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  and  that  the  case 
be  remanded,  with  directions  to  the  judge  to  proceed  to  trial  on  the 
merits,  without  requiring  the  production  of  letters  testamentary. 


Cram  et  at  v.  Laid  law  et  ah,  Syndics.     X.  468. 

On  failure  of  a  debtor,  creditors  cannot  resort  to  property  on  which  they  have  a  lien  in 
the  hands  of  third  persons,  until  they  have  previously  discussed  the  proceeds  for  which 
property  was  sold  in  the  hands  of  the  syndics. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Porter,  J. — It  has  beqn  already  decided  by  this  court  in  the  case  of 
Chiapella  v.  Lanusse  and  others,  that  on  a  failure  being  decreed,  the 
whole  of  the  property  of  insolvent  passes  into  the  hands  of  the  syndics, 
whose  duty  it  is  to  sell  it  pursuant  to  law,  and  pay  each  creditor  accord- 
ing to  the  rank  and  order  of  his  claim.  And  for  the  better  attainment 
of  this  object,  an  act  of  the  legislature  has  provided  (act  relative  to  the 
voluntary  surrender  of  property,  February,  20th,  1817,  sec.  31)  that 
the  syndics  shall  be  authorised  to  give  a  release  of  the  mortgages 
existing  on  the  property,  and  that  the  creditor  shall  retain  on  the 
proceeds  the  same  privilege  he  had  pn  the  thing  disposed  of. 

If,  therefore,  these  lots  of  ground  still  remained  in  the  possession  of 
Laidlaw's  syndics,  the  present  plaintiffs  could  not  sue  and  sell  them 
at  their  particular  instance,  as  the  law  would  oblige  them  to  present 
their  demand  in  the  concurso  formed  by  the  creditors,  and  compel 
them  to  receive  payment  out  of  the  general  mass.  Shall  they  then 
have  the  right  to  do  so  when  the  property  has  come  into  the  hands  of 
a  third  person?  I  think  not.  The  money  proceeding  from  the  sale 
of  the  real  estate,  stands  in  place  of  Tthe  thing  sold,  and  the  same  pre- 
ference is  retained  on  it.  The  creditor  therefore  should  seek  payment 
from  the  syndics,  and  I  am  of  opinion  that  the  plea  by  which  he  is 
referred  to  them  for  that  purpose,  is  fully  sustained. 
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An  objection  has  been  made  that  the  sale  to  Johnson  was  irregular, 
that  it  was  not  executed  in  pursuance  to  the  formalities  which  the 
law  requires,  and  that  the  judge  did  not  authorise  it.  Admitting  all 
this  to  be  correct,  I  cannot  see  how  it  aids  the  pretensions  which  the 
plaintiffs  set  up.  For  if  it  be  true  that  no  legal  alienation  of  this 
property  has  taken  place,  then  it  still  remains  as  a  part  of  the  bank- 
rupt's estate;  and  so  situated,  no  particular  creditor  has  the  right  of 
selling  it;  it  yet  forms  a  portion  of  what  was  surrendered  by  the  in- 
solvent, and  must  be  disposed  of  by  the  syndics. 

Judgment  affirmed  with  costs. 

Eustis,  for  the  plaintiffs. 

Morse,  for  the  defendants. 


Stockton  et  al.  t>.  Hasluck  et  ah     X.  472. 


A  writ  of  sequestration  is  not  the  proper  mode  to  compel  the  appearance  of  an  absent 

debtor,  and  obtain  a  judgment  for  a  debt 
The  want  of  citation  in  the  mode  prescribed  by  law,  is  a  fatal  objection  to  a  proceeding 

by  attachment. 

APPEAL  from  the  court  of  the  first  district 

Porter,  J. — The  petition  in  this  case  states,  that  the  plaintiffs  and 
appellees  had  come  under  various  endorsements,  to  a  large  amount, 
for  the  defendants,  and  that  they  had  also  advanced  them  the  sum  of 
3000  dollars- 
It  further  avers,  that  the  defendants  are  now  residents  of  the  state, 
and  an  attachment  and  sequestration  is  prayed  on  a  certain  quantity 
of  tobacco  and  merchandise,  the  property  of  the  appellants. 

To  this  petition,  an  affidavit  in  the  usual  form  was  annexed.  The 
judge  directed  a  writ  of  sequestration,  which  was  executed,  and  the 
same  formalities  pursued  in  carrying  it  into  effect,  as  are  prescribed 
by  law,  in  cases  of  attachment,  except  the  giving  notice  by  affixing 
copies  of  the  proceedings  as  the  act  of  the  legislature  directs. 

On  the  application  of  the  plaintiffs,  this  sequestration  was  after- 
wards set  aside,  as  to  all  the  property  levied  on,  except  twenty-five 
hogsheads  of  the  tobacco. 
The  counsel  appointed  by  the  court  to  defend  the  absent  debtor, 
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pleaded  the  general  issue;  there  was  judgment  for  the  plaintiffs;  the 
defendants  appealed;  and  now  insist  that  this  was  not  a  case  in 
which  a  sequestration  could  issue,  and  that  it  ought  to  be  set 
aside. 

Our  jurisprudence  does  not  seem  to  recognise  the  writ  of  seques- 
tration, for  the  purposes  it  has  been  applied  to  here.  Civil  Code, 
418,  art.  42.  The  law  of  the  Partidas,  3,  9, 1,  declares  the  six  cases 
and  no  more,  for  which  the  thing  in  dispute,  between  the  plakitiff  and 
defendant  ought  to  be  put  in  judicial  deposit,  does  not  enumerate  this 
as  one,  and  our  legislative  acts,  which  refer  to  this  writ,  do  not  con- 
template it  to  be  exercised  for  the  purpose  of  compelling  the  appear- 
ance of  an  absent  debtor,  and  holding  the  property  to  satisfy  the 
ultimate  judgment  of  the  court. 

The  proper  remedy  in  the  case  now  before  us,  was  by  an  attach- 
ment; and  had  it  appeared  that  every  thing  was  done  here,  under  the 
name  of  sequestration,  which  the  law  requires  in  that  proceeding,  I 
must  confess,  though  I  do  not  wish  to  be  understood  to  expressly 
decide  it,  that  I  should  have  felt  a  strong  desire  to  support  the  judg- 
ment of  the  district  court;  and  that  more  particularly  when  the  objec- 
tion is  taken  at  so  late  a  stage  of  the  cause. 

But  when  the  record  is  looked  into  for  this  purpose,  we  are  met  by 
the  difficulty,  that  the  defendant  has  not  been  cited  as  the  law  directs. 
The  acts  of  the  legislature  on  this  subject,  require  notice  of  the  pro- 
ceedings to  be  put  up  at  certain  public  places,  and  left  at  the  last  place 
of  abode  of  the  defendant.  This  stands  in  a  place  of  citation,  and 
the  want  of  it  is  fatal.  Curia  Philip.,  p.  1,  sec.  12.  Citation,  n.  1, 
2.  The  statute  must  be  construed  strictly,  as  every  law  should  be, 
that  derogates  so  much  from  the  general  principles  of  our  jurispru- 
» dence,  and  decides  on  the  rights  of  those  who  are  absent.  It  is  a  privi- 
lege to  allow  a  creditor  to  pursue  his  debtor  in  this  way,  and  he  can- 
not complain  if  he  is  required  to  follow  exactly,  the  formalities  which 
the  act  prescribes;  and  above  all,  he  cannot  be  permitted  to  neglect 
that  which  the  law  has  substituted  for  a  citation,  and  is,  consequently, 
the  basis  on  which  all  the  subsequent  proceedings  in  the  cause  must 
rest. 

It  has  occurred  to  the  court,  as  a  question  worthy  of  examination, 
whether  this  objection  was  not  removed;  the  attorney  appointed  by 
the  court  having  pleaded  to  the  merits.  But  I  am  of  opinion,  that  the 
want  of  notice  is  not  cured  by  this  omission;  the  party  alone  could 
waive  the  defect. 

The  case  of  Watson  et  al..  v.  M'Allister  et  al '.,  7  Martin,  368,  ap- 
pears opposed  to  this  doctrine,  but  I  have  examined  the  record  in  that 
case,  and  find  that  the  motion  made  there,  to  dissolve  the  attachment, 
was  not  for  any  defect  in  the  proceedings  as  they  appeared  on 
record,  but  on  an  allegation  that  the  debtor  was  a  resident  of  the 
state. 

On  the  whole,  I  am  of  opinion  that  the  judgment  of  the  district 
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court  be  annulled,  avoided  and  reversed;  and  that  judgment  be  ren- 
dered for  the  defendant,  as  in  case  of  nonsuit,  with  costs  in  this  court 
and  that  below. 


Martin  and  Mathews,  J.,  concurred. 
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Gaillard  t\  Ancelline.     X.  479. 

DECIDED,  that  after  a  justice  is  out  of  office,  he  has  no  more 
right  to  certify  copies  of  papers  than  any  other  individual:  the  pre- 
sumption of  faith  which  the  law  attaches  to  his  certificate,  while  he 
is  in  the  discharge  of  the  duties  appertaining  to  his  office,  because 
the  law  presumes  it  given  under  the  responsibility  attached  to  that 
situation,  no  longer  exists  when  the  individual  ceases  to  act  in  that 
capacity. 


Hanna's  Syndics  v.  Lauring  et  al.    X.  568. 

HELD,  that  a  garnishee,  as  such,  has  no  right  to  plead  for  the 
defendant.  All  he  is  to  do  in  court  is  to  tell  the  truth,  and  if  his 
answers  be  controverted  to  support  them,  he  may  bring  up  any 
improper  decision  affecting  his  own  interest,  but  he  cannot  step  out 
from  the  parts  of  the  record  which  concern  him,  and  draw  this  court's 
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attention  to  errors  which  affect  defendant,  for  these  cannot  be  noticed 
here  in  his  absence. 


M'Micken  v.  Stewart.    X.  571. 

HELD,  that  proof  of  the  official  capacity  of  the  person  who 
executes  a  commission  out  of  the  state,  cannot  be  dispensed  with, 
although  he  subscribes  himself  a  magistrate  or  justice.  There  is 
scarcely  any  of  the  rules  furnished  us  for  the  construction  of  agree- 
ments more  useful  in  its  application  than  that  which  teaches  us,  that 
if  a  clause  is  susceptible  of  two  significations,  it  should  be  under* 
stood  in  that  which  will  have  some  effect,  rather  than  that  in  which 
it  will  have  none.     Civil  Code,  270,  art.  57. 


Kenney  v.  Dow.     X.  577. 

To  set  aside  an  alienation,  fraud  in  the  alienor,  knowledge  in  the  alienee,  and  injury  to  a 

third  party  must  be  shown. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Pierce,  for  defendant,  cited  the  following  Spanish  authorities: 
Three  things  are  required  by  the  Spanish  law  before  a  transfer 
for  valuable  consideration,  "por  titulo  oneroso,  can  be  revoked  and 
annulled,  to  wit;  fraud  on  the  part  of  the  transferor,  the  knowledge 
of  it  on  the  part  of  the  receiver,  and  that  the  fraud  shall  operate  to 
the  injury  of  the  creditors,  y  asi  en  la  enagenacion  por  titulo  one- 
roso  se  requieren  tres  cosas,  fraude  de  parte  del  enagenante,  y 
sciencia  de  el  de  parte  del  recibiente  y  el  evento  o  sucesso  del 
Vol.  II.— 12 
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fraude  en  dano  de  las  acreedores."     Curia  Phil.  lib.  2,  cap.  13, 
sect.  16. 

Now  we  admit  for  argument,  that  there  was  fraud  on  the  part  of 
Olcott,  but  there  is  no  proof  that  Dow  was  knowing  to  any  intention 
on  the  part  of  Olcott  to  defraud  his  other  creditors;  there  is  no  proof 
that  the  store  and  book  accounts  were  the  only  property  possessed 
by  Olcott,  pr  that  Dow  knew  that  he  had  not  sufficient  to  pay  his 
other  creditors:  there  is  even  no  proof  that  Dow  knew  he  had  other 
creditors;  and  unless  these  be  proved,  it  is  not  a  fraudulent  trans- 
action on  the  part  of  Dow.  The  judgment  of  the  parish  court  has 
freed  him  from  the  imputation  of  any  intentional  fraud;  and  we  have 
just  seen,  that  there  must  be  this  intentional  fraud  proved,  to  revoke 
the  sale.  The  court  below  has  said,  that  it  is  enough  that  Olcott 
was  unable  to  pay  his  other  creditors,  but  our  law  is  otherwise. 

Jlunque  es  visto  dar  en  fraude  el  deudor,  que  sabe  que  tiene 
acreedores,  y  que  sus  bienes  no  son  deficientes  para  pagarlos  y  los 
enagena,  no  as  svficiente  para  ser  participe  de  fraude  el  compra- 
dor de  ellos  que  deba  tener  el  vendedor  acreedores,  si  no  es  que  tan- 
bien  sepa  qua  sus  bienes  no  son  suficientes  para  pagarlos.79  Curia 
Phil.  lib.  2,  cap.  13,  sect.  17,  and  authorities  there  referred  to. 

Nor  does  it  make  any  difference  whether  the  consideration  arose 
and  passed  at  the  time  of  the  transfer;  or  whether  it  was  a  debt 
already  existing,  which  was  given  up  therefor,  for  an  enaginacion 
par  titulo  oneroso,  is  quando  por  el  no  se  da  de  gracia  la  cosa, 
sinopor  algo  que  por  ella  se  da,  como  en  la  compra,  permutation, 
y  otras  cosas  semejanles."    Same  book,  sect.  18. 

Morse,  for  the  plaintiff. 

Porter,  J. — This  action  appears  to  have  been  commenced  with 
a  double  object;  to  have  Olcott  declared  a  bankrupt,  and  to  obtain 
the  rescission  of  a  sale  of  property  made  by  him  to  Dow,  on  the 
ground  that  he  was  insane  at  the  time  he  made  the  conveyance; 
and  "  inasmuch  as  it  was  without  any  good  consideration  in  law, 
and  fraudulent." 

I  doubt  very  much,  even  under  the  equitable  and  liberal  practice 
which  our  law  authorises,  if  two  such  causes  of  action  can  be  pro- 
perly joined  in  the  same  petition.  It  seems  to  me,  that  it  must 
necessarily  introduce  great  confusion,  to  permit  demands,  founded 
on  distinct  causes,  to  be  carried  on  against  different  defendants  in  the 
same  suit;  but  I  give  no  opinion  on  this  point,  because  the  defect,  if 
it  does  exist,  is  cured  by  the  parties  not  objecting  to  it  at  the  proper 
time. 

Dow  was  cited  to  answer  this  petition;  Olcott,  the  other  defendant, 
was  not;  the  former  appeared,  and  the  action  for  a  rescission  of  the 
sale  proceeded  against  him;  evidence  was  taken,  and  the  parties 
heard.  The  court  decided  that  the  transfer  of  the  property  was  null 
and  void,  and  followed  up  this  decree,  by  an  order  that  a  meeting  of 
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the  creditors  of  Olcott  take  place  before  a  notary,  from  this  judg- 
ment Dow  has  appealed. 

The  record  contains  not  only  the  evidence  on  which  this  decision 
was  made,  but  also  the  subsequent  proceedings  had  against  Olcott, 
which  terminated  in  ordering  a  forced  surrender  of  his  property. 
The  greatest  doubt  I  have  had  in  this  case  is,  whether  we  were  not 
authorised  to  notice  the  fact  of  this  insolvency;  but  on  reflection  I  am 
satisfied  that,  as  it  did  not  make  a  part  of  the  evidence,  on  which 
the  court  pronounced  judgment  below,  we  cannot  notice  it  on  the 
appeal. 

The  first  point  made  by  the  appellees  is,  that  there  is  sufficient 
proof  that  Olcott  was  insane  at  the  time  he  executed  the  bill  of  sale 
to  the  defendant. 

The  evidence  on  this  head  is  in  substance  as  follows: — 

Goodale,  the  first  witness,  declares  that  Dow  told  him  Olcott  ap- 
peared to  be  deranged. 

Masson  deposes,  that  Olcott  was  not  of  quiet  mind,  and  deranged; 
and  his  reason  for  thinking  so  was,  that  Olcott  called  for  paper  and 
ink,  and  wrote  and  tore  about  eight  or  ten  pages,  and  asked  a  lad  of 
13  or  14  years  of  age,  if  a  certain  account  he  had  drawn  was  correct. 

Pell6  states,  that  he  met  Olcott  in  the  street  in  the  month  of  March, 
that  he  was  "  extra vagating,"  offering  to  give  his  store  to  the  deponent, 
and  requesting  him  to  stop  at  a  tavern  and  drink  with  him,  which  he 
did;  that  he  had  occasion  to  see  him  five  or  six  days  after,  and  he 
Was  in  the  same  situation  of  mind. 

Lee  declares,  that  he  had  lent  Olcott  some  money,  that  he  applied 
a  few  days  after  for  it,  and  thought  Olcott  was  somewhat  deranged; 
he  made  inquiry  of  the  clerk,  who  answered  it  was  nothing  but  liquor; 
he  mentioned  the  same  thing  to  Dow,  who  made  the  same  answer; 
that  some  days  after  the  deponent  applied  at  the  store  for  payment 
of  a  note  he  held  for  a  negro  boy;  he  was  informed  it  could  not  be 
paid.  A  week  afterwards  he  made  an  arrangement,  and  took  back 
the  boy.  Olcott  appeared  of  sound  mind  when  this  transaction  took 
place,  though  he  drank  too  much. 

Hewes  swears,  that  Dow  told  him  in  the  beginning  of  March,  that 
his  impression  was,  that  said  Olcott  was  a  little  deranged,  and  unable 
to  attend  to  his  business.  And  that  in  a  subsequent  conversation,  he 
told  the  deponent  that  Olcott  was  subject  to  intoxication. 

Devereux,  the  clerk,  states,  that  Olcott  is  a  man  of  sound  mind  since 
he  has  known  him;  that  he  is  given  sometimes  to  drinking,  that  he 
and  Olcott  slept  in  the  same  room,  and  that  he  has  seen  him  drunk  at 
the  rate  of  three  times  a  week. 

This  last  witness  is  contradicted  by  one  Madame  V.  Evan,  who 
appears  to  stand  in  a  situation,  in  relation  to  one  of  the  plaintiffs,  not 
very  favorable  to  her  credibility. 

I  agree  with  the  parish  judge,  that  this  evidence  is  not  sufficient  to 
establish  the  insanity  of  the  vendor.  The  fact  must  be  notorious,  and 
it  must  be  clearly  proved.  Code  80,  art.  15.    But  all  I  can  gather 
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from  the  testimony  is,  that  he  was  a  drunkard,  and  that  like  other 
men,  when  in  that  situation,  he  talked  and  acted  very  foolishly^ 

The  appellees  next  insist,  that  the  sale  was  without  consideration, 
and  void  against  creditors. 

Had  it  appeared  in  evidence,  that  Olcott  was  insolvent,  or  had  been 
declared  a  bankrupt,  a  very  strong  case  on  the  part  of  the  plaintiffs 
would  have  been  made  out;  but  nothing  of  this  kind  is  shown,  and 
of  course,  none  of  the  provisions  of  the  law  which  relate  to  sales  made, 
or  preferences  given  to  favorite  creditors,  on  the  eve  of  bankruptcy, 
or  insolvency,  can  apply  here;  as  that  bankruptcy  and  insolvency 
have  not  yet  been  established  according  to  law. 

If  then  the  plaintiffs  can  succeed,  they  must  do  so  in  consequence 
of  rights  which  the  law  confers  on  them,  independent  of  these  circum- 
stances of  failure  or  insolvency.  One  of  the  rules  prescribed  for  the 
exercise  of  those  rights  is,  that  to  set  aside  the  alienation,  three  things 
must  be  proved;  fraud  on  the  part  of  the  vendor;  knowledge  of  that 
fraud  by  the  person  to  whom  the  alienation  was  made;  and  an  actual 
injury  to  the  other  creditors.  Curia  Philipica,  Commercio  terres- 
tre,  lib.  2,  cap.  13,  n.  16,  17.  The  evidence  does  not  establish  these 
facts,  and  the  case  of  the  plaintiffs  is  not  made  out 

We  have  been  referred  to  the  decision  of  this  court,  in  Brown  v. 
Kenner  et  aLf  3  Martin,  270,  but  in  that  case  as  well  as  Meeker's 
Assig.  v.  Williamson  and  others,  Syndics,  4  Martin,  625,  the  insolven- 
cy of  the  vendor  had  been  established  before  suit  was  brought,  and  the 
opinions  given  there  were  predicated  on  the  ground  that  the  convey- 
ances were  made  on  the  eve  of  bankruptcy,  and  with  a  view  to  it 

I  am,  therefore,  of  opinion,  that  the  judgment  of  the  parish  court  be 
reversed,  and  that  judgment  be  given  for  the  defendant,  as  in  case  of 
nonsuit,  with  costs  in  both  courts. 

Martin,  J. — I  concur  in  the  opinion  just  pronounced. 

Mathews,  J. — I  do  also. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  parish  court  be  annulled,  avoided  and  reversed,  and  that  there  be 
judgment  for  the  defendant,  as  in  case  of  nonsuit,  with  costs  of  suit 
in  both  courts. 
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David  v.  Sittig.     X.  607. 

EVIDENCE  of  the  nonage  of  defendant  can  not  be  gone  into  on 
a  motion  to  discharge  him  from  bail.  This  would  be  trying  the 
cause  on  its  merits.  Fisher  tt  uL  v.  Hood,  2  Martin,  113.  Besides 
the  merits  can  not  be  tried  on  motion;  the  party  has  a  right  to  a  jury. 


Carrol  v.  MDonogh.     X.  609. 

Id  attachments,  the  priority  does  not  apply  to  the  first  judgment,  for  the  lien  commences 

with  the  seizure. 
Where  garnishee  in  his  answers  sets  up  the  pendency  of  a  prior  attachment  in  another 

state,  time  will  be  given  to  await  the  decision  of  that  attachment,  before  judgment  is 

entered  up  here. 

APPEAL  from  the  court  of  the  first  district. 

Porter,  J. — Interrogatories  were  propounded  in  this  case  to  the 
garnishee,  for  the  purpose  of  ascertaining  what  credits  and  effects 
of  the  defendant  were  in  his  hands.  He  answered,  that  he  had 
334  dollars,  82  cents,  which  he  had  ever  been  willing  to  pay  over, 
but  which  he  now  intended  retaining  possession  of,  to  indemnify  him 
from  any  damages  he  might  sustain  from  an  illegal  attachment, 
which  had  issued  from  a  court  in  Pennsylvania,  against  his  property, 
in  a  suit  of  some  person  against  the  said  M'Donogh. 

There  was  judgment  against  the  principal  debtor,  and  an  order 
that  the  garnishee  pay  over  the  amount  due  M'Donogh,  in  satisfac- 
tion.   From  this  decree  Rogers  has  appealed. 

The  appellee  insists,  that  the  decision  rendered  in  the  inferior 
court  was  correct,  on  two  grounds: — 

1.  On  the  general  principle,  that  it  is  not  priority  of  suit  but  pri- 
ority of  judgment  that  gives  a  preference  in  the  thing  attached. 

2.  That  admitting  the  position  to  be  incorrect,  the  answer  of  the 

12* 
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garnishee  fully  authorises  the  decree  which  the  district  court  ren- 
dered in  this  case. 

I.  I  have  looked  into  many  of  the  authorities  on  this  subject;  there 
are  cases  to  be  found  not  materially  different  from  the  present  one, 
in  which  the  garnishee  has  been  protected,  and  I  think  justly.  In 
New  York,  5  Johns.  Rep.  102,  where  the  debtor  pleaded  in  abatement, 
that  an  attachment  had  been  previously  levied  in  Maryland,  at  the 
suit  of  a  creditor  of  the  plaintiff,  and  that  he  had  been  summoned  as 
garnishee  in  it.  The  court  sustained  the  exception,  and  ordered  the 
action  to  abate.  In  a  case  similarly  circumstanced  in  Massachusetts, 
8  Mass.  Rep.  458,  it  was  decided,  that  the  second  suit  should  stand 
continued  until  the  result  of  the  first  was  ascertained. 

If  the  decisions  of  these  courts  were  of  authority  here,  they  would 
free  us  from  all  difficulty  in  this  case;  but  they  are  not;  and  in  the 
absence  of  any  positive  rule,  the  cause  must  be  decided  according  to 
equity  and  justice.  Civil  Code,  p.  6,  art.  21.  Taking  this  principle 
as  a  guide,  and  looking  at  the  facts,  we  find  a  person  who  has  com- 
mitted no  fault  that  I  can  discover,  sued  by  different  creditors,  of  an 
individual  to  whom  he  is  indebted,  and  placed  in  a  situation  in  which 
he  runs  the  risk  of  being  compelled  to  pay  twice.  His  claim,  there- 
fore, to  protection  is  strong,  and  nothing  but  positive  law  can  destroy 
it  If  the  appellant  showed  that  he  had  already  paid  this  money,  he 
could  not  be  compelled  to  pay  it  again.  If  he  presented  a  copy  of  a 
judgment  in  a  court  of  another  state,  directing  him  to  pay  it,  I  pre- 
sume there  cannot  be  a  doubt  but  it  would  be  a  bar  here.  If  his 
present  situation  is  one  in  which  both  these  circumstances  may  be 
the  result  of  the  previous  proceedings  against  him,  his  right  to  relief 
is  as  imperious  and  as  equitable. 

There  is  a  well  known  maxim  that  may  aid  us  in  this  investiga- 
tion, qui  prior  est  tempore  potior  est  jure,  and  this  does  not,  in  cases 
of  attachment,  apply  to  the  first  judgment,  for  the  lien  commences 
with  the  seizure.  The  court  in  Pennsylvania  will,  no  doubt,  act  on 
this  principle,  and  I  think  we  should;  for  we  would  not  permit  the 
act  of  a  garnishee  going  abroad,  and  subjecting  himself  to  a  recovery 
in  another  state,  to  defeat  a  privilege  which  a  creditor  had  acquired 
by  attachment  under  our  law. 

"  II.  The  answer  of  the  garnishee  does  not,  in  my  opinion,  autho- 
rise the  order  given  by  the  district  court.  His  swearing  that  it  was 
an  illegal  attachment  that  had  been  taken  out  in  the  first  suit,  ought 
not  to  prevent  him  from  holding  the  effects  in  his  hands  to  await  its 
final  result.  For  this  declaration  is  nothing  more  than  a  matter  of 
opinion;  and  to  make  it  conclusive,  we  should  be  satisfied  that  the 
garnishee  is  a  competent  judge  of  a  legal  question;  and  that  the 
court  before  which  the  attachment  was  taken  out,  will  not  mistake 
the  law.  But  we  doubt  the  knowledge  of  the  appellant,  and  we 
cannot  be  certain  that  the  tribunal  before  which  it  is  pending,  will 
decide  the  case  correctly. 

From  the  most  attentive  consideration  I  have  been  able  to  give 
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this  case,  I  think,  that  both  on  principles  of  law  and  justice,  the  dis- 
trict court  erred  in  decreeing  the  garnishee  to  pay  over  the  money. 
Time  should  have  been  given  to  await  and  ascertain  the  decision  of 
the  suit  pending  in  Pennsylvania,  before  judgment  was  entered  up 
here. 

I  conclude,  therefore,  that  the  judgment  of  the  district  court  should 
be  annulled,  avoided  and  reversed,  so  far  as  it  directs  the  payment  of 
the  money  in  the  garnishee's  hands;  and  that  the  cause  be  remanded, 
with  directions  to  the  judge  to  stay  all  further  proceedings  against 
the  garnishee,  until  the  decision  of  the  attachment,  pending  in  Penn- 
sylvania, be  ascertained,  and  that  the  appellee  pay  the  costs  of  this 
appeal. 

Martin,  J. — I  concur  in  the  opinion  just  pronounced. 

Mathews,  J. — I  do  also. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  so  far  as  it 
directs  the  payment  of  the  money  in  the  garnishee's  hands;  and  that 
the  cause  be  reminded,  with  directions  to  the  judge  to  stay  all 
further  proceedings  against  the  garnishee,  until  the  decision  of  the 
attachment,  pending  in  Pennsylvania,  be  ascertained,  and  that  the 
appellee  pay  the  costs  of  this  appeal. 


Johnson  et  ah  v.  Brandt  et  al.    X.  638. 

APPEAL  from  the  court  of  the  first  district. 

Decided,  that  an  attorney  and  counsellor  duly  licensed  to  practice 
in  the  courts  of  this  state,  cannot  be  required  to  produce  the  power 
under  which  he  brings  suit,  unless  on  a  suggestion  supported  by 
affidavit,  that  such  power  was  wanting.  Hayes  v.  Curey,  9  Martin, 
88. 

On  the  question  whether  a  sequestration  herein  had  rightly  issued, 
Porter,  J.  said: 

This  suit  is  instituted  by  certain  persons,  partners  under  the  late 
firm  of  John  Brandt  &  Co.  against  their  former  co-partners,  charging 
them  with  the  fraudulent  management  of  the  estate;  accusing  them 
of  an  intention  to  embezzle  the  common  effects,  alleging  that  since 
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the  dissolution  of  the  firm  they  had  taken  the  whole  of  the  property 
into  their  hands,  and  had  neglected  to  apply  it  to  the  payment  of 
the  debts. 

Under  this  statement,  which,  for  the  decision  of  this  cause,  must  be 
taken  as  true,  I  think  a  proper  case  was  made  for  the  judicial  deposit. 
Partners  are  joint  owners  of  the  property  belonging  to  the  partner- 
ship, and  have  each  an  equal  right  to  take  it  into  possession;  if  that 
is  refused,  and  an  adverse  right  setup  to  it,  the  very  case  is  presented, 
when,  according  to  law,  a  sequestration  should  be  ordered.  Civil 
Code,  418,  art.  42. 

If  the  partnership  is  considered  dissolved,  and  the  defendants,  as 
agents  for  the  late  firm,  the  case  is  still  stronger;  for  they  have  no 
authority  to  keep  the  common  effects  in  their  hands,  without  the  con- 
sent of  those  to  whom  these  effects  belong. 

I  think,  therefore,  that  the  order  made  by  the  district  judge,  quash- 
ing the  sequestration,  should  be  reversed,  and  that  this  cause  be 
remanded,  with  directions  to  proceed  in  it  according  to  law,  and  that 
the  defendants  and  appellees  pay  the  costs  of  this  appeal. 

Martin,  J. — I  concur  in  the  opinion  just  pronounced. 


Ward  v.  Brandt  et  al.     X.  641. 

ON  the  28th  of  December,  1819,  a  respite  of  one,  two,  and  three 
years  was  granted  to  the  appellees;  the  present  action  was  com- 
menced on  the  3d  of  January,  1821.  The  stay  of  proceedings  grant- 
ed on  this  application  for  a  respite  was;  to  enable  the  debtor  to  ascer- 
tain whether  his  creditors  would  accord  a  respite;  but  as  soon  as  the 
respite  was  granted,  the  order  had  its  legal  effect,  and  it  can  not  be 
used  as  a  defence  in  this  suit,  or  operate  as  a  bar  to  an  action  for  a 
breach  of  the  condition  on  which  the  creditors  extended  this  in- 
dulgence. Ordered,  that  the  judge  a  quo  proceed  in  the  case,  and 
that  the  appellees  pay  the  costs. 
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Hepburn  v.  Toledano.     X.  643. 

Where  the  maker  of  a  note,  dated  at  New  Orleans,  resides  in  another  state,  it  is  suffi- 
cient to  demand  payment  at  the  place  of  the  date. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Porter,  J. — This  is  an  action  against  the  endorser  of  a  promissory 
note,  and  the  defence  set  up,  is  want  of  demand  on  the  maker.  The 
statement  of  facts  shows,  that  the  note  was  dated  in  New  Orleans, 
but  not  made  payable  there,  and  that  the  drawer  resided  in  Kentucky 
at  the  time  of  the  protest,  and  does  so  now. 

The  only  question  which  this  case  presents  is,  whether  the  holder  of 
the  note  was  obliged  to  go  out  of  the  state  to  demand  payment? 

There  is  some  difficulty  as  to  the  place  where  demand  is  to  be 
made,  when  the  maker  of  a  note  or  acceptor  of  a  bill  has  been  a  resi- 
dent of  the  state,  and  before  the  time  of  payment,  has  changed  his 
domicil;  but  if  he  lives  in  another  country,  the  endorsees  cannot  be 
presumed  to  know  his  residence,  and  all  that  the  law  requires  of  the 
holder  is  due  diligence  at  that  place  where  the  note  is  drawn.  Thus, 
in  the  case  cited  by  the  appellant,  14  Johns.  116,  it  is  stated  by  the 
court  to  have  been  previously  decided,  that  where  a  note  was  dated 
at  Albany,  and  the  drawer  of  it  afterwards  removed  to  Canada, 
the  demand  where  it  was  drawn  was  sufficient  to  charge  the  endorser. 
Chitty  on  Bills,  (edit.  1821.) 

I  am  of  opinion,  that  the  demand  was  properly  made  in  this  case, 
and  that  the  judgment  of  the  parish  court  should  be  affirmed  with 
costs. 

The  other  judges  concurred. 


Mitchell  v.  Jewell.     X.  645. 

A  certiorari  issued  to  the  judge  a  quo  to  send  up  the  testimony 
of  Jean  Filiol  who  had  been  sworn  as  a  witness,  but  whose  testi- 
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mony  did  not  appear.  The  judge  returned,  that  the  evidence  was 
immaterial,  and  the  parties  had  agreed  it  should  not  be  written  down. 
Decided  that  the  judge  a  quo  can  not,  after  the  record  comes  up, 
certify  facts  which  must,  if  received,  make  part  of  the  statement; 
nor  has  he  any  authority  to  certify  what  transpired  in  his  court 
during  the  trial,  such  as  the  admission  of  parties,  that  certain  evi- 
dence given  should  not  be  reduced  to  writing:  any  such  admission 
should  have  been  part  of  the  record.  The  case  of  Hooper  v.  Machi- 
neau,  5  Martin,  668,  where  a  certiorari  was  asked  for  to  send  up 
testimony  taken  in  the  court  below,  cautiously  limited  the  order  to 
evidence  taken  and  reduced  to  writing  during  the  trial  of  the  cause. 
The  law  demands,  and  the  safety  of  suitors  requires,  that  the  prin- 
ciples laid  down  in  Syndics  of  Helvis  v.  Assalvo,  3  Martin,  204,  be 
rigidly  adhered  to. 

Appeal  dismissed. 

This  case  was  determined  in  the  February  term,  1821,  when  the 
above  opinions  were  pronounced. 

The  case  was  heard  anew  at  this  term,  when  the  court  took  into 
consideration  the  facts  of  the  case,  which  was  brought  on  the  allega- 
tion of  redhibitory  defects  in  property  constituted  in  dower  by  the 
defendant,  on  his  daughter,  wife  of  plaintiff.  With  regard  to  the 
fact,  whether  negro  Jack  was  a  runaway,  having  run  away  only 
once. 

Porter,  J,  said: — Gould  declares,  he  never  knew  this  slave  to 
run  away  more  than  once.  O'Neil  says,  that  he  was  put  in  irons  for 
absenting  himself,  but  does  not  think  he  was  off  the  plantation.  It 
was  principally  on  account  of  his  sore  eyes,  and  that  he  was  too 
much  pushed,  that  he  ran  away.  That  he  considered  the  negro  too 
sick  to  work.  When  he  found  him  he  had  his  basket  and  about 
20  pounds  of  cotton.  Does  not  consider  him  addicted  to  run  away, 
but  an  idle  fellow.  He  never  ran  away  but  once.  The  chain  put  on 
him  was  an  iron  plow-trace,  and  he  could  go,  and  did  go,  on  any 
part  of  the  plantation. 

The  credit  of  this  last  witness  has  been  assailed,  but,  in  my  opinion, 
unsuccessfully.  He  was  proved  on  the  trial  to  be  an  honest,  correct 
man;  and  the  jury  has  sanctioned  that  opinion  by  their  verdict. 

I  cannot,  from  this  testimony,  gather,  that  this  slave  ever  ran  away 
but  once  antecedently  to  the  time  he  came  into  Mitchell's  possession. 
Indeed,  it  is  not  distinctly  proved  that  he  was  off  the  plantation;  and 
the  overseer  assigns  as  a  cause  for  absence,  sore  eyes,  and  being  too 
hard  pushed.  This,  I  think,  is  not  sufficient  to  establish  a  habit  of 
running  away;  it  is  proving  but  one  act  of  absence,  and  accounting 
for  it.  In  the  case  of  Andrfe  v.  Foy,  to  which  our  attention  has  been 
directed,  the  negro  Boucaud  had  been  committed  to  jail  once  as  a 
runaway,  and  ran  away  twice  within  a  few  days  after  the  purchase. 
The  court  there  held,  that  these  facts,  when  connected  with  each 
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other,  raised  a  presumption  that  the  habit  existed  anterior  to  the 
sale.  Here,  however,  there  is  not  any  fact  of  sufficient  importance  to 
couple  with  the  subsequent  elopement  after  the  slave  came  into  the 
plaintiff's  hands.* 

*  See  Macarty  v.  Bagneres,  I  Martin,  149. 
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Wikoff  et  ah  t>.  Duncan's  Heirs.     X.  667. 

THE  decision  of  the  court  in  Ward  v.  Brandt  et  al.}  9  Martin, 
625,  where,  after  an  elaborate  argument  and  mature  reflection,  a 
majority  of  this  court  thought  that  the  oath  alone  of  the  party  apply- 
ing to  obtain  a  forced  surrender,  was  not  sufficient  to  authorise  the 
judge  to  grant  it,  re-affirmed.  Nor  is  it  only  the  debtor  himself  who 
has  a  right  to  make  opposition  to  the  order  granting  a  stay  and  call- 
ing a  meeting  of  creditors;  all  the  creditors  are  defendants  and  may 
come  in  to  oppose  it. 


Moulon  v.  Brandt  et  al     X.  660. 

THE  clerk's  certificate  that  he  has  given  a  true  transcript  of  the 
record,  insufficient.  This  certificate  may  be  true,  and  yet  the  record 
not  contain  all  the  matters  on  which  the  cause  was  tried. 
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Dunn  and  Wife  v.  Duncan's  Heirs.     X.  671. 


WHERE  there  are  some  presumptions,  but  no  strong  proof,  op- 
posed to  the  conclusion  of  the  jury,  this  court  will  not  disturb  the 
verdict. 


Wooters  v.  Thompson.     X.  674. 

A  QUESTION  of  the  weight  of  evidence.    See  Hemes  v.  Can- 
field  et  al.y  9  Martin,  388. 


Steer  v.  Ward  et  al.     X.  679. 

THE  general  power  to  administer  does  not  give  a  right  to  sell 
immovables.  But  any  form  of  letter,  which  distinctly  expresses  the 
master's  will  to  sell,  suffices. 


Vol.  II.— 13 
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Lee  v.  Andrews  et  al.     X.  682. 

THE  court  re-affirmed  the  position  in  Lecesne  v.  Cottin,  9  Martin, 
454,  that  whenever  the  propriety  of  granting  a  continuance  to  a 
defendant  was  doubtful,  the  duty  of  the  court  was  to  accord  it;  be- 
cause if  there  was  error  on  that  side  it  produced  but  delay,  if  on  the 
other,  irreparable  injury  might  ensue. 


Watson  v.  Yates  et  al.     X.  687. 

THE  court  re-affirmed  the  decision  in  Urquhart  v.  Robinson, 
1  Martin,  236,  that  the  invoice  accompanying  the  bill  of  lading  is  not 
legal  evidence  per  se  of  the  value  of  the  goods.  It  is  a  paper  to 
which  defendant  is  neither  party  nor  privy,  is  res  inter  alios  acta9 
and  without  the  sanction  of  an  oath. 


Planters'  Bank  et  al.  v.  Lanusse  et  al.     X.  690. 

The  act  of  1817,  relative  to  voluntary  surrenders,  does  not  govern  those  which  are  forced. 

Syndics  must  be  appointed  by  the  majority  of  creditors  in  amount,  and  if  the  claim  of 

creditors  offering  to  vote  is  disputed,  it  must  be  proved,  as  in  ordinary  cases,  by  legal 

evidence. 
Claims  of  creditors  may  properly  be  investigated  before  voting  for  syndics.    The  notary 

must  record  the  proof  each  party  presents  and  return  it  to  court  where  it  can  be  acted 

on. 
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Id  cases  of  this  kind  all  the  creditors  are  at  once  plaintiffs  and  defendants.  Trial  by 
jury  may  he  demanded  for  the  ascertainment  of  the  facts  at  issue. 

An  endorser  who  has  not  paid  his  endorsee  has  no  right  to  vote. 

The  oath  of  an  agent  whose  knowledge  is  derivative  from  his  principal  is  not  legal  evi- 
dence of  the  debt 

APPEAL  from  the  court  of  the  first  district 

Porter,  J. — Several  questions  of  considerable  importance  have 
been  raised  on  the  argument  of  this  cause.  The  first  is,  whether  the 
act  of  1817,  regulating  the  manner  in  which  voluntary  surrenders 
should  be  made,  governs  those  which  are  forced? 

The  appellants  insist  that  it  does,  and  rely  on  the  authority  of 
Febreroy  2,  lib.  3,  cap.  3,  sect.  1,  n.  40,  who  states  that  the  same  rules 
are  observed  in  both  concursos,  in  every  thing  which  concerns  the 
substance  of  the  judgment,  the  validity  and  preference  of  the  claims 
of  creditors,  their  classification,  their  payment,  the  inventory  or 
sequestration,  and  the  administration  of  the  estate.  The  question 
then  is,  does  there  exist  so  close  and  intimate  a  connection  between 
the  two  remedies,  that  every  alteration  in  the  one  necessarily  extends 
to,  and  embraces  the  other? 

The  counsel  seem  to  have  argued  this  cause  as  if  there  was  a 
general  provision  in  the  Spanish  law,  that  the  rules  on  certain  points, 
in  the  two  modes  of  surrender,  were  not  only  the  same,  but  should 
in  future  be  so.  Nothing  of  that  kind  has  been  shown  to  us.  All 
we  can  learn  is,  that  at  one  time  there  were  several  rules  common 
to  both.  But  it  does  not  follow,  as  a  necessary  consequence,  they 
should  always  remain  so. 

The  act  of  1817  provides  for  "  voluntary  surrenders/'  and  not 
for  "  forced."  On  what  grounds  then  can  we  decide,  that  it  includes 
the  latter  remedy?  No  other  have  been  urged,  except  that  it  has 
been  shown  that  at  one  time  the  practice  in  each  concurso  was  alike, 
and  that  it  is  a  reasonable  inference,  that  any  improvement  made  in 
the  one  should  extend  to  the  other.  Were  we  to  adopt  this  construc- 
tion, it  would  be  disregarding  the  letter  of  the  law,  under  the  pretext 
of  pursuing  its  spirit  further  than  it  has  ever  been  done  before — it 
would  be  enacting  by  analogy,  and  repealing  by  it. 

I  think,  therefore,  the  provisions  of  this  statute  are  not  applicable 
to  a  case  such  as  this,  where  the  surrender  has  been  compelled  at 
the  instance  of  the  creditors.  If  inconvenience  attends  this  decision, 
the  remedy  must  be  sought  from  that  branch  of  the  government  in 
which  the  constitution  has  vested  the  power  of  making  laws. 

The  want  of  precise  and  positive  regulations,  in  the  ancient  law 
on  this  subject,  which  was  no  doubt  the  reason  that  induced  the 
legislature  to  pass  the  act  of  1817,  respecting  voluntary  surrenders, 
cannot  but  be  felt  in  deciding  this  cause.  The  parties  have  asked 
our  opinion  on  all  the  points  submitted.  I  shall  confine  mine  to 
what  is  necessary  for  the  decision  of  the  case  before  us,  as  I  suppose 


148  SUPREME  COURT. 

[Planters'  Bank  et  aL  ».  Lanane  et  al.] 

regulations  by  legislative  authority  will  supersede  the  necessity  of 
this  court  going  into  the  question  at  large,  in  order  to  settle  the 
practice. 

I  shall  consider — 1.  What  kind  of  proof  is  required  by  law,  in 
order  to  establish  the  right  to  vote  as  creditor  for  the  election  of 
syndics. 

2.  If  other  creditors  have  a  right  to  make  opposition  to  it. 

3.  If  that  opposition,  when  formed  on  facts,  should  be  tried  by  a 
jury. 

4.  If  the  persons,  whose  votes  were  objected  to  here,  legally  esta- 
blished their  character  as  creditors. 

I.  The  Spanish  jurisprudence  provided,  that  the  administrator 
should  be  appointed  by  the  whole  of  the  creditors,  or  by  the  majo- 
rity in  amount.  Febrero,  2,  lib.  3,  cap.  3,  sect.  1,  n.  26.  If  all  agreed 
in  the  nomination,  there  was  little  difficulty  as  to  the  right  to  vote,  and 
no  occasion  to  establish  it. 

If,  on  the  contrary,  a  difference  of  opinion  existed,  or  the  creditors 
had  different  interests,  and  the  majority  was  to  prevail,  some  mode 
must  have  been  contemplated  to  ascertain  that  majority,  and  establish 
the  amount  of  each  claim;  otherwise,  no  election,  such  as  the  law 
prescribed,  could  have  taken  place. 

In  what  manner  those  persons  who  offered  to  vote,  were  to  prove 
the  sum  due  to  them,  the  books  which  treat  on  this  subject  do  not 
inform  us.  How  then  ought  we  to  presume  they  were  to  prove  it? 
I  know  of  no  other  mode  but  that  which  the  law  requires  in  every 
case  where  facts  are  contested  in  courts  of  justice; — by  legal  evidence. 

Whenever  the  law  declares  that  certain  rights  are  the  consequence 
of  possessing  a  particular  character,  proof  of  that  character  must 
precede  the  exercise  of  the  rights  it  confers,  and  if  it  is  silent  as  to 
the  manner  in  which  this  proof  is  to  be  made,  the  evidence  must  be 
the  same  as  in  other  cases.  This  is  the  general  rule,  and  I  think 
we  are  bound  to  apply  it  to  this  case,  unless  the  exception  is  shown. 

If  we  depart  from  this  principle,  what  do  we  get  in  its  place?  Why, 
that  any  kind  of  proof  will  be  sufficient,  or  none — that  all  that  is 
required  to  vote,  and  for  any  amount,  is  the  simple  assertion  of  the 
person  who  presents  himself  as  creditor.  Positive  law  should  be 
shown  to  the  court,  to  induce  it  to  sanction  a  course  of  proceeding 
that  would  give  to  persons,  who,  perhaps  had  no  interest  in  the  estate, 
the  election  of  syndics,  and  place  in  the  power  of  those  syndics  pro- 
perty to  an  immense  amount,  which  they  might  waste,  or  fraudulently 
convert  to  their  own  emolument. 

I  think,  therefore,  the  appointment  must  be  made  by  those  who  are 
really  creditors;  that  if  that  character  is  disputed,  they  must  prove 
it,  arid  that  in  the  same  manner  any  other  fact  is  established  by  legal 
evidence. 

II.  What  has  been  already  said  on  the  necessity  of  the  creditors  to 
establish  their  right  to  interfere  with  the  management  of  the  insol- 
vent's estate,  decides  the  question  as  to  the  authority  of  the  others  to 
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oppose  it.  If,  as  has  been  already  shown,  it  is  necessary  to  have  a 
majority  in  amount,  to  control  the  rights  of  the  minority,  and  appoint 
an  agent  for  them,  it  would  seem  to  follow,  as  a  consequence,  that  if 
there  is  not  that  majority  in  amount,  if  it  is  apparent,  and  not  real, 
the  persons  who  are  supposed  to  be  in  the  minority  should  have  the 
liberty  of  proving  it;  otherwise  the  syndics  would  not  be  appointed 
in  the  manner  directed  by  law. 

It  has  been  urged,  that  this  examination  into  the  claim  of  each 
creditor,  cannot  take  place  until  the  appointment  of  an  administrator 
or  syndic  has  been  made,  and  Febre.ro,  2,  lib.  3,  cap.  3,  sect.  1,  n.  26 
and  29,  has  been  cited  in  support  of  that  position.  It  is  very  true, 
that  after  the  appointment,  the  claims  are  subject  to  be  examined  and 
contested.  But  I  can  not  see  any  thing  in  this  doctrine  at  all  opposed 
to  the  rights  of  bona  fide  creditors,  to  prevent  such  as  are  not  so 
from  voting  for  syndics.  I  think,  on  the  contrary,  the  author  is  speak- 
ing of  the  necessary  requisites  which  precede  the  payment  of  the 
creditors  after  an  administrator  has  been  appointed,  and  the  proceed- 
ings are  approaching  to  a  close. 

The  very  passage  quoted  (Febrero,  loco  citato)  supports  the  right 
to  oppose  the  nomination  of  syndics.  It  requires  the  judge  to  confirm 
the  persons  appointed,  if  fit  and  proper,  and  there  is  neither  fraud  nor 
collusion.  If  either  appear  he  should  refuse.  Have  not  the  parties 
interested  then  a  right  to  show  that  which  it  is  the  duty  of  the  judge 
to  decide  on? 

There  is  another  material  consideration.  If  this  verification  of  the 
claims  of  each  creditor  can  only  be  made  after  the  administrator  is 
appointed,  it  would  be  useless  to  give  a  right  to  make  opposition. 
Before  it  could  be  exercised,  the  whole  property  of  the  insolvent 
might  be  wasted. 

It  is  said  that  this  double  examination  of  the  sums  due  to  each  credi- 
tor, once  to  vote,  and  at  another  time  to  be  paid,  is  vain  and  useless.—* 
But  the  answer  of  the  appellant's  counsel  to  this  argument  is  satis- 
factory; changes  may  have  taken  place  in  the  mean  time;  endorsers 
may  have  taken  up  notes;  conditional  creditors  may  have  become 
absolute  ones;  and  creditors  who  did  not  appear,  and  were  not  repre- 
sented at  the  first  meeting,  may  come  forward  by  themselves  or  agent 
on  the  second. 

No  difficulty  is  presented  by  the  objection,  that  the  notary  is  not  a 
judicial  officer,  and  therefore  cannot  take  the  evidence  and  decide  on 
it.  His  duty  is  to  record  the  proof  each  party  presents,  and  return  it 
to  court  where  it  can  be  acted  on.  Nor  do  I  find  any  in  the  argu- 
ment, that  there  is  no  person  to  carry  on  the  suit.  In  cases  of  this 
kind,  all  the  creditors  are  at  once  plaintiffs  and  defendants.  Febrero, 
3,  cap.  3,  sect.  1,  n.  29. 

It  is  true,  as  has  been  contended,  that  this  course  may  produce 
delay  and  inconvenience;  but  on  the  other  hand  all  the  property  may 
be  dissipated; — between  these  evils  the  choice  is  easy. 

III.  The  right  to  make  opposition  being  established,  the  question 

13* 
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by  whom  it  is  to  be  examined,  is  of  easy  solution.  The  trial  by  jury 
is  a  privilege  of  which  no  citizen  of  this  state  can  be  deprived, 
except  by  his  own  consent,  and  consequently  cannot  be  refused  to 
the  parties  in  this  suit,  if  it  should  appear  that  facts  were  put  at 
issue. 

The  appellees  contend,  that  questions  of  fact  were  not  at  issue 
between  the  parties.  To  ascertain  this,  the  pleadings  must  be  resorted 
to.  The  opposition  made  by  the  appellants  to  the  nomination  before 
the  notary,  alleges  various  reasons  why  it  should  not  be  confirmed. 
Among  others,  that  Tricou  had  not  paid  the  endorsements  for  which 
he  voted;  and  that  the  debt  of  Dutillet  &  Sagory  was  compensated, 
by  a  larger  amount  due  the  debtor  Lanusse.  The  answer  to  this 
opposition  denied  generally,  all  the  matters  of  fact  alleged  in  it. 
This,  I  think,  was  sufficient  to  have  the  case  inquired  of  by  a  jury. 

IV.  It  is,  however,  insisted  that,  even  admitting  the  facts  to  be  true, 
which  are  alleged  in  the  opposition,  Tricou,  as  endorser,  had  a  right 
to  vote. 

I  do  not  think  so.  An  endorser  who  has  not  paid  his  endorsee, 
can  not  be  permitted  to  vote  at  the  deliberation  of  the  creditors  for 
syndics.  Because,  he  would  have  no  right  as  such,  to  ask  or  receive 
payment  on  the  final  liquidation  of  the  insolvent's  estate.  He  is  not 
a  creditor;  he  may  become  one;  whether  he  shall  or  not,  depends  on 
a  future  event,  and  until  that  event  takes  place,  he  cannot  control  the 
proceedings  of  the  other  persons  to  whom  the  insolvent  is  really  in- 
debted.  Pothier,  Traitt  den  Obligations,  n.  235. 

The  appellees  further  insist  that,  setting  aside  those  votes,  still 
they  have  the  majority,  as  the  judge  illegally  rejected  the  vote  of 
Madame  Lanusse,  through  her  attorney.  But  under  the  view  I 
have  taken  of  the  law,  that  every  creditor,  whose  right  to  vote  is 
disputed,  should  be  obliged  to  establish  that  right  by  legal  proof,  I 
agree  with  the  judge  a  guo,  that  the  oath  of  an  agent,  whose  only 
knowledge  is  derivative,  is  not  such  evidence  as  the  law  requires. 

As  this  case  has  been  conducted  below,  evidently  with  a  view  to 
the  act  of  1817,  on  the  subject  of  voluntary  surrenders,  I  think  that 
the  cause  ought  to  be  remanded,  with  directions  to  the  judge  to  send 
the  parties  before  a  notary  to  establish  their  respective  claims,  and 
appoint  syndics  according  to  law,  and  that  the  appellees  pay  the 
costs  of  this  appeal. 

Martin,  J. — I  concur  in  the  opinion  just  pronounced. 

Mathews,  J. — I  do  likewise. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  cause  be 
remanded,  with  directions  to  the  judge  to  send  the  parties  before  a 
notary  to  establish  their  respective  claims,  and  appoint  syndics  ac- 
cording to  law,  and  that  the  appellees  pay  the  costs  of  this  appeal. 

Seghers,  for  the  plaintiffs. 

Derbigny,  for  the  defendants. 
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Conrad  v.  Louisiana  Bank.     X.  700. 

A  note  neither  proved  to  have  the  signature  of  the  presidenl  or  cashier,  nor  acknowledged 
by  them,  cannot  be  laid  before  experts  as  a  ground  of  comparison.  Evidence  was  pro- 
perl/  rejected  of  the  defendant's  agents  having  paid  notes  which  the  witness  offered, 
and  considered  as  perfectly  similar  to  the  one  sued  on.  Evidence  of  the  engraving 
was  proper  to  go  to  the  jury,  though  not  conclusive. 

APPEAL  from  the  court  of  the  first  district 

Porter,  J. — This  action  was  commenced  against  the  Louisiana 
Bank,  to  recover  the  amount  of  four  of  their  notes  of  100  dollars 
each.  The  defence  set  up  was,  that  they  were  forged.  The  cause 
was  submitted  to  a  jury,  and  they  found  a  verdict  for  the  defendants. 
The  court  gave  judgment  in  pursuance  thereof,  and  the  plaintiff  has 
appealed. 

Four  bills  of  exception  were  taken  on  the  trial  of  the  cause,  and 
the  questions  arising  on  them  are  now  submitted  without  argument. 

By  the  second  bill  of  exceptions  it  appears,  that  the  plaintiff  offered 
a  witness  to  prove,  that  the  bank  had  given  in  payment  a  note  for 
100  dollars,  similar  in  every  respect  to  those  on  which  this  suit  was 
instituted.  And  that  they  afterwards  declared  said  note  was  forged. 
The  court  rejected  this  testimony. 

The  plaintiff  also  offered  to  prove,  that  the  president  and  cashier 
of  the  bank,  when  called  before  a  justice  of  the  peace  were  unable 
to  distinguish  their  avowed  and  genuine  notes,  from  one  which  they 
had  given  in  payment  to  a  third  person.  The  court  refused  to  let 
this  testimony  go  to  the  jury,  and  that  refusal  forms  the  ground  of 
the  third  bill  of  exceptions. 

The  extent  to  which  circumstances  not  immediately  connected 
with  the  matter  under  investigation,  may  be  received  in  evidence  to 
strengthen  the  testimony  which  the  parties  offer  directly  on  the  point 
at  issue,  is  so  well  and  clearly  explained  in  a  note  to  the  last  edition 
of  Phillips's  Evid.  134,  (edit.  1820)  that  I  shall  transcribe  it  here,  as 
expressing  very  fully  my  own  ideas  on  this  subject — "  Direct  evi- 
dence is  not  to  be  required  or  expected;  nor  is  it  requisite  that  the 
circumstantial  evidence  should  have  a  direct  relation  to  the  imme- 
diate subject  of  inquiry.  Much  less  that  the  inference  drawn  from 
the  circumstances  proved,  should  be  absolutely  certain  or  necessary. 
It  is  sufficient  if  the  evidence  be  such  as  to  produce  a  fair  and  rea- 
sonable presumption  of  the  facts  at  issue,  and  if  it  has  that  tendency, 
it  ought  to  be  received,  and  left  to  the  consideration  of  the  jury,  to 
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whom  alone  it  belongs  to  determine  upon  the  precise  force  and  effect 
of  the  circumstances  proved." 

Applying  this  rule  to  the  case  before  the  court,  I  do  not  see  how  the 
fact,  that  the  bank  received  and  paid  out  a  note,  which  was  not 
genuine,  could  raise  a  fair  and  reasonable  presumption,  that  the  notes 
on  which  this  suit  is  brought,  were  put  in  circulation  by  them.  It 
would  have  proved  they  might  have  done  so;  but  that  is  too  remote 
a  presumption. 

The  third  bill  of  exceptions,  which  relates  to  the  difficulty  in  which 
the  cashier  and  president  found  themselves,  to  distinguish  whether 
their  signatures  to  a  certain  note  of  100  dollars,  were  forged  or  not 
is  easily  disposed  of;  for,  according  to  the  statement  sent  up,  it  does 
not  appear  to  have  been  even  alleged  that  this  note  was  similar  to 
those  on  which  this  action  was  instituted. 

The  opinion  of  the  judge,  that  a  note  neither  proved  to  have  the 
signature  of  the  president  or  cashier,  or  acknowledged  by  them, 
could  not  be  laid  before  the  experts,  is  clearly  correct.  So  also  is 
that  which  admitted  a  witness  to  give  testimony  concerning  the  en- 
graving. 

I  think  the  judgment  of  the  court  below  should  be  affirmed  with 
costs. 

Judgment  accordingly. 


Ritchie  et  ah,  Syndics,  v.  Sands  et  al..  Syndics.   X,  704. 

THE  doctrine  that  a  payment  to  a  creditor,  out  of  the  ordinary 
course  of  business,  on  the  eve  of  bankruptcy,  is  void,  ruled  in  Brown 
v.  Kenner  et  aL,  3  Martin,  277;  Meeker's  Ass.  v.  Williamson  et  a/., 
4  Martin,  625,  re-affirmed  by  the  whole  bench. 
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Johnson's  Ex'or  v.  Duncan  et  a/.,  Syndics.     X.  706. 

THIS  was  an  ordinary  suit  against  an  endorser  of  a  notej  no 
notice  of  protest  proved,  judgment  for  defendant. 


Norwood's  Ex'ors  v.  Duncan  et  ah    X.  708. 

If  an  executor  suffer  throe  years  to  elapse  without  taking  any  steps  for  the  recovery  of  a 
debt  and  afterwards  give  further  credit,  incorporating  this  debt  with  one  of  his  own  into 
a  mortgage  in  his  own  name,  be  becomes  liable  to  the  estate. 

APPEAL  from  the  court  of  the  first  district. 

Porter,  J. — The  first  of  these  actions  in  the  order  they  are  above 
stated,  was  commenced  by  the  heirs  of  Marshall  against  the  execu- 
tors of  Charles  Norwood,  alleging  that  the  said  Norwood,  was 
appointed  executor  of  the  late  William  Marshall,  of  Baton  Rouge; 
that  he  took  upon  himself  the  duties  of  said  trust,  and  that  he  had 
received  large  sums  of  money  in  that  capacity,  which  he  had  refused 
to  account  for,  or  pay  over. 

The  defendants  answered  this  demand,  by  a  general  denial,  and 
an  averment  that  the  sum  of  6000  dollars  was  placed  by  their  tes- 
tator in  the  hands  of  A.  L.  Duncan,  to  answer  any  claim  which  the 
plaintiffs  might  have  on  it;  that  no  suit  had  been  commenced  for 
this  money,  and  that  they  are  about  to  bring  an  action  for  it. 

In  pursuance  to  this  intimation,  the  defendants  in  the  case  just 
stated,  filed  a  petition,  in  which  they  stated,  that  on  the  21st  of  De- 
cember, 1816,  Charles  Norwood  deposited  the  sum  of  6000  dollars 
in  the  hands  of  A.  L.  Duncan,  for  the  purposes  already  mentioned. 
That  no  such  balance,  as  was  alleged  by  the  plaintiffs  in  the  first 
action,  was  due  the  heirs  of  Marshall,  and  that  consequently  they 
were  entitled  in  law,  to  demand  and  recover  the  money  above 
mentioned. 
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To  this  the  defendant  answered:  That  he  received  the  said  sum 
of  money,  as  attorney  in  fact,  for  the  heirs  of  William  Marshall,  that 
there  is  a  large  sum  due  to  them,  that  he  was  never  able  to  procure 
a  settlement  with  Norwood  in  his  lifetime,  nor  with  the  plaintiffs, 
his  executors,  since  his  decease. 

By  consent  of  parties,  these  cases  have  been  consolidated.  The 
statement  of  facts  establishes,  that  there  is  a  balance  due  by  Norwood, 
to  the  heirs  of  Marshall,  of  837  dollars,  25  cents,  and  that  the  defen- 
dant Duncan  had  paid  to  Norwood,  and  for  him,  the  sum  of  1450 
dollars,  leaving  a  balance  in  his  hands  of  3712  dollars,  75  cents. 

It  is  in  regard  to  this  balance,  or  the  greater  part  of  it,  that  the 
dispute  has  arisen  in  this  case,  uhder  the  following  circumstances: 

On  the  death  of  Marshall,  there  was  due,  and  owing  to  him  by  one 
William  G.  Garland,  the  sum  of  2720  dollars,  which  debt  was  evi- 
denced by  an  obligation  drawn  the  11th  of  November,  1803,  payable 
one  year  after  date,  and  bearing  interest  at  the  rate  of  ten  per  cent. 
Norwood  suffered  three  years  to  elapse  before  he  took  any  steps  to 
recover  or  secure  this  demand;  at  the  expiration  of  that  time,  he 
obtained  a  mortgage  to  assure  the  payment  of  this  debt,  and  a  large 
sum  due  to  himself.  This  obligation  was  taken  in  his  own  name, 
and  not  as  executor. 

Garland  afterwards  became  insolvent,  and  it  was  discovered  that 
a  gross  fraud  had  been  committed  on  Norwood;  that  the  negroes 
hypothecated  for  this  demand  had  previously,  under  different  names, 
been  mortgaged  to  other  persons. 

The  district  judge  decided,  that  the  loss  "thus  sustained,  must  be 
borne  by  the  heirs  of  Marshall.  From  this  decision  they  have  ap- 
pealed, and  now  insist  that  the  executor,  by  not  suing  for  the  money, 
has  made  himself  responsible  for  the  sum  due  by  Garland. 

The  executors  of  Norwood,  on  the  other  hand,  allege,  that  if  he 
had  recovered  the  money,  it  would  have  been  his  duty  to  have  lent 
it  out  on  interest,  and  that  he  took  every  precaution  to  have  the  claim 
secured. 

It  was  the  duty  of  the  executor,  so  soon  as  he  had  accepted  this 
trust,  to  diligently  fulfil  the  will  of  the  testator.  Par.  6,  tit.  10,  /.  6. 
And  if  no  time  was  fixed,  within  one  year  at  farthest,  after  his  death. 
Ibid.  In  this  case  it  is  proved,  that  three  elapsed  before  the  execu- 
tor took  a  single  step  to  recover  the  money,  or  secure  it  for  the  heirs. 
This,  in  my  opinion,  was  such  negligence  as  makes  him  responsible 
for  the  loss  that  ultimately  happened.  Had  he  used  the  means  which 
the  law  enabled  him  to  do,  years  before  Garland  failed,  there  is  every 
probability  that  the  money  would  have  been  secured  for  the  heirs. 
Nor  can  I  see  that  he  is  at  all  excused  by  at  last  taking  security  that 
turned  out  to  be  of  no  value. 

This  may  be  a  hard  case,  but  the  law,  in  rny  opinion,  is  against 
the  defendants,  and  it  is  our  duty  so  to  pronounce  it.  If  a  man 
undertakes  an  office  of  kindness,  he*  must  discharge  the  duty  faith- 


FEBRUARY  TERM,  1822.  155 

[Norwood's  Ex'orf  v.  Duncan  et  al.] 

fully  and  prudently,  otherwise  he  is  responsible  for  the  consequences. 
Par.  5,  tit.  12,  /.  20,  34. 

I  think,  therefore,  that  the  judgment  of  the  district  court  ought  to 
be  annulled,  avoided  and  reversed,  and  that  ours  should  be,  that  the 
heirs  of  Marshall  do  recover  of  the  defendant,  A.  L.  Duncan,  the 
sum  of  3557  dollars,  25  cents;  that  the  executors  of  Norwood  have 
judgment  against  him  for  the  balance  of  the  6000  dollars  deposited 
in  his  hands,  after  deducting  the  amount  of  this  judgment,  in  favor  of 
said  heirs,  and  the  sum  of  1450  dollars,  paid  to  C.  Norwood,  in  his 
lifetime,  viz:  for  the  sum  of  992  dollars,  75  centt;  and  that  the  execu- 
tors of  said  Norwood  pay  costs  in  both  courts. 

Martin,  J. — The  executor  is  bound  to  complete  the  execution  of 
the  will  in  the  year  which  follows  the  testator's  death,  unless  that 
period  be  extended.  This  seems  to  impose  the  obligation  to  collect 
the  debts;  or,  at  all  events,  to  institute  suits  within  that  time.  For 
afterwards  he  cannot  sue.  In  the  present  case,  Norwood  not  only 
neglected  prosecuting  the  debtor  of  the  estate  during  the  time  of  his 
executorship,  but  afterwards  novated  the  debt,  by  joining  it  to 
another  debt  due  to  himself,  and  postponing  the  payment  of  the 
aggregate  sum  to  a  distant  day,  securing  himself  against  the  conse- 
quences of  the  delay,  by  taking  a  mortgage  to  himself.  I  think  he 
made  the  debts  his  own,  and  concur  in  the  opinion  of  my  colleague. 

Mathews,  J. — I  concur  likewise. 

It  is,  therefore, ordered, adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  and  that  the  heirs 
of  Marshall  do  recover  of  the  defendant,  A.  L.  Duncan,  the  sum  of 
3557  dollars,  25  cents;  that  the  executor  of  Norwood  have  judgment 
against  him  for  the  balance  of  the  6000  dollars  deposited  in  his  hands, 
after  deducting  the  amount  of  this  judgment,  in  favor  of  said  heirs, 
and  the  sum  of  1450  dollars  paid  to  C.  Norwood,  in  his  lifetime,  viz: 
for  the  sum  of  992  dollars,  75  cents;  and  that  the  executors  of  Norwood 
pay  costs  in  both  courts. 

Hennen,  for  the  executors. 

Bus  its,  contra. 
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Chesneau's  Heirs  v.  Sadler.     X.  726. 

The  tutor  cannot  make  a  compromise  respecting  the  immovable  property  of  the  minor 
without  a  judicial  decree  which  sanctions  it. 

A  contract  for  the  property  of  persons  under  age,  is  absolutely  null,  if  entered  into  with- 
out the  formalities  which  the  law  prescribes.  Nor  is  it  necessary,  when  they  sue  for 
the  property,  to  show  that  they  were  injured  by  the  transaction.  If  the  minor,  how. 
ever,  approves  expressly  or  tacitly  of  the  alienation,  after  coming  of  age,  he  cannot 
afterwards  sue  for  the  property. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Porter,  J. — The  plaintiffs  claim  from  the  defendant  a  lot  of  ground, 
descended  to  them  from  their  mother,  and  illegally  alienated  by  their 
tutor. 

The  defendant  asserts  his  right  to  it,  under  Goodwin,  the  step-father 
of  the  plaintiffs,  to  whom  it  was  transferred  by  Girod,  their  tutor, 
with  other  property;  in  consequence  of  Goodwin's  abandoning  his 
right  to  a  very  considerable  portion  of  the  estate  of  his  deceased  wife, 
the  plaintiff's  mother. 

He  has  called  in  his  vendor,  who,  in  turn,  has  cited  Girod  the  tutor. 
There  was  judgment  for  defendant,  and  the  plaintiffs  appealed. 

The  counsel  for  the  appellees  urge,  that  the  judgment  is  correct,  as 

1.  The  alienation  was  legal. 

2.  If  any  of  the  formalities  required  by  Par.  6,  16,  18,  had  been 
omitted,  the  alienation  would  still  be  legal;  as  this  is  one  of  the  cases 
in  which  they  are  not  required. 

3.  The  plaintiffs  cannot  prevail,  without  showing  they  were  injured. 

4.  The  defendant  has  shown  they  were  benefitted. 

5.  The  alienation  has  been  ratified  by  two  of  the  plaintiffs. 

I.  The  lot  now  sued  for,  three  slaves  and  a  house,  were  alienated 
on  consideration  of  Goodwin's  relinquishment  of  all  claims  and  pre- 
tensions, which  he  might  have  on  the  estate  of  his  deceased  wife, 
such  as  gains,  and  other  rights  granted  him  by  her  will.  This  com- 
promise was  made  by  the  tutor  without  any  authorisation.  On  the 
next  day  he  applied  to  the  judge  of  probates,  for  the  convocation  of  a 
family  meeting  to  deliberate  on  the  affairs  of  the  minors.  This  meet- 
ing approved  the  transaction,  and  directed  the  tutor  to  sell  the  rest  of 
the  property;  but  their  proceedings  were  not  presented  to  the  judge 
for  ratification. 

This  transfer  is  contended  to  be  legal,  because  it  was  the  result  of  a 
compromise,  and  not  a  sale;  and  it  has  been  urged,  that  tutors  do  not 
require  the  authorisation  of  the  judge  to  enter  into  contracts  of  that 
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description.  Feb.  2,  lib.  2,  c.  1,  n.  85.  If  we  were  to  give  the  pas- 
sage cited  by  the  counsel  from  this  author,  the  effect  which  he  con- 
tends it  should  have,  it  appears  to  me  we  would  destroy  the  whole 
policy  of  our  law  in  relation  to  minors'  property.  It  would  follow  as 
a  consequence,  that  the  tutor  could  dispose  of  all  the  property  of  his 
pupil,  without  a  meeting  of  the  family,  without  the  authority  of 
justice,  without  any  legal  solemnities  whatever.  If  he  could  do  all  this, 
the  other  provisions  of  the  law  for  the  safeguard  and  protection  of 
persons  of  a  tender  age,  would  be  useless,  and  the  benevolence  which 
dictated  them  completely  defeated. 

I  have  not  been  able  to  refer  to  the  authorities  relied  on  by  Febrero. 
The  law  of  the  Partidas,  5,  5,  4,  which  is  quoted,  does  not  support 
the  conclusion  drawn  from  it*  I  apprehend  the  distinction  taken  by 
the  plaintiffs'  counsel  is  correct;  that  this  power  is  to  be  restrained  to 
movables  of. inferior  value.     Murillo,  lib.  1,  til.  36,  n.  370. 

I  am  more  confirmed  in  this  idea,  because  every  book  in  our  law 
which  treats  of  the  subject,  lays  down  the  general  principle,  that 
immovable  property  of  a  minor  cannot  be  alienated,  even  for  indis- 
pensable causes,  without  the  authorisation  of  the  judge.  Parjidas, 
(5,16,18;  Id.  5,5,4;  Id.  3, 18,60.  Febrero, 2, lib.  I,  cap.  1 ,  seel.  29n. 
85;  Id.  lib.  3,  cap.  39sect.  1,  n.  70.  Alienationem  rei  imrnobilis  mi- 
noris,  etiam  evidenler  ipsi  utilem,  non  valere  sine  debit  a  solemni- 
tate  et  judicis  decreto.  Castillo,  lib.  4,  cup.  61,  n.  40,  et  seq.;  8 
Martin,  632. 

I  do  not  think,  therefore,  the  exception  to  the  general  rule  has  been 
sustained  by  the  defendant.  Indeed,  we  find  other  commentators 
expressly  state,  that  the  tutor  cannot  make  a  compromise  respecting 
the  immovable  property  of  the  minor,  without  a  judicial  decree 
which  sanctions  it.  Castillo,  lib:  4,  cap.  61,  n.  31.  As  that  decree 
was  not  given  in  this  case,  we  must  hold  the  arrangement  between 
Goodwin  and  the  tutor  wanting  in  the  formalities  which  the  law 
requires. 

But,  it  has  been  contended,  that  whether  the  property  of  a  minor 
is  disposed  of,  with  or  without  the  necessary  legal  solemnities,  the 
contract  cannot  be  set  aside,  unless  it  should  appear  that  he  has  been 
injured  by  it,  and  that  proof  of  this  fact  is  a  sine  qua  non  condition 
to  obtain  restitution. 

This  position  has  been  ably  supported.  The  counsel  principally 
relies  on  Partidas,  6,  19,  2  and  6,  which  declares,  that  he  who  sues 
for  restitution  should  prove  two  things — that  he  was  a  minor  at  the 
time  he  entered  into  the  contract,  and  that  he  had  made  it  to  bis  damage 
and  injury. 

The  plaintiffs  meet  this  by  saying  that  the  doctrine  contended  for 
by  defendant,  applies  only  to  what  is  called  restitutio  in  integrum: 
against  acts  valid  in  themselves,  and  has  not  any  relation  to  the  re- 
covery of  property  alienated  without  the  formalities  which  the  law 
prescribes. 

To  this  it  is  replied,  that  the  law  of  the  Partidas  already  referred 
Vol.  II.— 14 
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to,  speaks  of  a  sale  made  by  a  minor  himself,  without  the  assistance 
of  his  tutor  or  curator;  that  nothing  can  be  more  contrary  to  the  dis- 
positions of  the  law  than  an  act  of  that  description,  and  that  if,  in  the 
case  put,  he  must  prove  lesion,  much  more  ought  he  to  be  required 
to  prove  the  injury  sustained  when  he  attacks  a  contract  such  as  this, 
at  which  a  tutor  assisted,  and  which  had  the  sanction  of  a  family 
meeting. 

This  is  a  concise  summary  of  the  arguments  on  this  point. 

However  difficult  it  may  be  to  adduce  any  good  reason  why 
different  rules  were  established  on  this  subject,  there  is  no  doubt 
that  they  exist. 

The  commentators  on  the  laws  of  Spain,  who  treat  on  the  rights 
of  minors  to  obtain  rescission  of  acts  passed  during  minority,  all 
recognise  it.  Febrero  states,  that  the  contracts  of  persons  under  age 
contain  the  vice  of  nullity  (es  nula  ipso  jure)  when  the  legal  solem- 
nities have  not  been  observed,  or  even  when  observed,  restitution  can 
be  had,  if  the  minor  suffers  lesion,  whether  the  contract  is  made  by 
himself  or  under  the  authority  of  the  tutor.  Febrero,  2.  cap.  3,  sect. 
1,  w.  67  and  83. — In  this  opinion  he  is  supported  by  Castillo,  Gomez, 
Murillo,  and  a  variety  of  other  writers;  whom  they  cite  in  support 
of  the  doctrine.  Castillo,  lib.  4,  cap.  61,  n.  40;  Gomez  res.,  cap. 
14,  n.  11;  Murillo,  liv.  1,  tit.  41,  n.  895  and  399. 

And  on  this  principle,  that  the  nullity  in  the  one  case  is  absolute, 
and  that  the  contract  must  be  shown  to  be  prejudicial  in  the  other; 
it  became  necessary  w|ien  it  was  prima  facie  good,  that  the  minor 
should  commence  suit  for  restitution  in  integrum;  when  null  on  the 
face  of  it,  by  want  of  the  legal  solemnities,  it  was  not  necessary  to 
resort  to  that  remedy.  Febreroy  2,  lib.  3,  cap.  3,  sect.  1,  n.  67, 
71,  83. 

The  same  distinction  was  known  to  the  Roman  law.  Dig.  liv.  4, 
tit.  4,  /.  16,  n.  3. 

Having  thus  ascertained,  that  a  contract  for  the  property  of  persons 
under  age  is  absolutely  null,  if  entered  into  without  the  formalities 
which  the  law  prescribes;  it  follows  as  a  consequence,  that  when 
they  sue  for  that  property,  it  is  not  necessary  they  should  show  they 
have  been  injured  by  the  contract,  because,  in  truth,  as  to  them,  no 
contract  has  been  made. 

It  has  been  pressed  on  us,  that  the  case  put  in  the  Partidas,  of  a 
minor  contracting  without  the  authority  of  his  tutor,  being  obliged 
to  prove  lesion,  is  a  stronger  instance  of  want  of  form  than  any  other. 
But  by  the  laws  of  Spain,  a  minor  abovg  puberty,  and  not  of  full 
age,  could  contract  in  his  own  name.  Par.  3,  tit.  18,  /.  59.  And 
the  form  of  an  oath  is  prescribed  in  this  law,  to  render  the  agreement 
more  binding.     8  Martin,  631. 

I  conclude,  therefore,  that  the  transfer  from  Girod,  tutor  of  the 
plaintiffs,  to  Goodwin,  was  illegal  and  void. 

An  important  question,  as  to  the  rights  of  the  parties  in  the  suit, 
still  remains.    That  is,  whether  the  plaintiffs  have  done  any  act 
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since  they  arrived  at  the  age  of  majority  which  ratifies  and  confirms 
this  alienation  of  their  property. 

For  the  better  understanding  of  this  point,  it  is  necessary  to  state 
the  facts  somewhat  in  detail. 

The  plaintiff's  father  died  in  the  year  1803,  and  their  mother  in 
1808.  The  year  preceding  her  decease,  she  married  Goodwin. 
During  her  widowhood  she  purchased  the  property  now  in  dispute. 

After  her  death,  an  inventory  was  made,  and  in  it  was  included 
property  purchased  during  the  second  marriage,  and  designated  as 
follows: — "  Thirty-six  lots  of  ground,  more  or  less,  conformable  to  a 
sale  made  by  Gravier  to  Goodwin." 

The  mother  of  the  plaintiffs,  by  last  will  and  testament,  gave  to 
her  husband  the  usufruct  of  one-fifth  of  all  the  property  owned  by 
her  at  her  death. 

Difficulties  arose  between  Girod,  tutor  of  the  minor  children,  and 
Goodwin,  who  claimed  the  usufruct  of  the  property  under  the  will 
already  mentioned;  and  also  a  large  sum  for  acquests  and  gains 
made  during  the  marriage.  This  ended  in  a  compromise,  by  which 
the  tutor  conveyed  to  the  stepfather  the  premises  now  claimed,  and 
he  relinquished  all  bis  rights  on  the  succession  of  his  late  wife,  and 
all  his  claim  for  the  acquests  and  gains. 

In  the  year  1812,  Girod  was  removed  from  the  tutorship,  and 
rendered  his  account  to  Anfoux,  husband  of  one  of  the  plaintiffs, 
who  was  appointed  to  succeed  him:  in  this  account  he  debits  the 
minors  with  the  thirty^six  lots  in  the  Fauxbourg  St.  Mary.  This 
account  was  disputed,  and  it  was  expressly  alleged  in  the  opposition 
filed,  that  Girod  had  no  authority  to  enter  into  a  compromise  of  the 
rights  of  the  minors.  The  court,  in  giving  judgment,  reserved  to  the 
heirs  their  rights  on  this  property. 

In  the  month  of  December,  1818,  the  plaintiffs  made  by  public  act, 
a  partition  of  the  property  purchased  by  Goodwin  during  marriage. 
The  minor  being  represented  by  a  curator,  and  the  others,  who  were 
of  age,  by  their  agents. 

On  these  facts  the  defendant  insists,  that  as  the  plaintiffs,  who 
were  of  full  age,  have  accepted  and  partaken  among  themselves,  the 
property  which  was  relinquished  by  their  stepfather,  as  the  consi- 
deration for  the  present  lot;  they  have  approved  of  this  alienation, 
and  cannot  recover  in  this  suit. 

The  law  on  this  point,  I  understand  to  be,  that  if-  the  minor,  after 
he  comes  to  the  age  of  majority,  expressly  ratifies  the  alienation,  or 
tacitly  approves  of  it,  either  by  suffering  the  time  prescribed  for  him 
to  commence  his  action  to  expire,  or  by  doing  acts  in  conformity  with 
the  transfer  of  his  property,  that  he  cannot  afterwards  claim  it. 
Febrero,  p.  2,  cap.  3,  sect.  1,  n.  88,  90.  Because,  in  the  language  of 
the  law,  la  volunlad  que  se  deduce  del  aclo,  es  mas  poderosa,  que 
la  que  consiste  en  palabras;  the  intention  which  is  inferred  from  the 
act,  is  more  powerful  than  that  which  can  be  ascertained  from 
words. 


160  SUPREME  COURT. 

[Cheaneaa's  Heirs  v.  Sadler.] 

I  have  doubted  whether  these  provisions  were  intended  for  cases 
where  the  nullity  was  absolute,  but  on  examination,  I  am  satisfied 
it  applies  as  well  to  cases  of  that  description,  as  to  those  when  the  act 
has  been  made  in  the  mode  prescribed  by  law,  and  the  defect  alleged 
is  lesion.     Febrero,  loco  citato. 

The  plaintiffs  have  not  disputed  the  law,  but  insist,  that  the  facts 
proved  in  this  case  do  not  bring  them  within  its  provisions,  because 
they  had  no  knowledge,  that  the  property  partaken  had  been  given 
np  by  Goodwin. 

But  I  do  not  see  how  they  can  urge  this  with  any  success.  The 
inventory  states  the  property  to  be  bought  by  Goodwin;  so  that  the 
very  instrument  which  informed  them  that  they  had  any  claim  to 
this  property,  instructed  them  of  the  fact  now  contested.  The  sale 
from  Gravier  to  their  stepfather  was  passed  before  a  notary,  and 
remained  in  his  office.  The  compromise  was  a  public  act;  the  pro- 
ceedings had  before  the  court  of  probates  was  matter  of  record. 
Under  this  proof,  the  plea  of  ignorance  cannot  be  maintained. 

They  further  contend,  that  the  lots  partaken  by  them  were  paid 
for  by  notes  and  obligations  belonging  to  their  mother;  and  that, 
therefore,  they  were  her  proper  effects.  But  the  authority  referred 
to,  does  not  support  this  position.  It  is  only  in  the  case  where, 
during  marriage,  the  proceeds  arising  from  the  sale  of  one  immov- 
able has  been  laid  out  in  the  purchase  of  another,  that  the  object  last 
acquired  is  considered  as  belonging  to  the  owner  of  that  which  was 
sold.     Febrero,  par.  2,  lib.  l,cap.  4,  sect.  1,  n.  7. 

On  this  point  of  tacit  approbation,  I  think  the  whole  question  may 
be  reduced  to  this;  could  the  plaintiffs  have  legally  taken  the  property 
purchased  by  Goodwin  during  marriage,  and  divided  it,  unless  they 
did  so  in  virtue  of  the  compromise  entered  into  by  their  tutor?  I  think 
not.  Therefore,  in  acting  as  owners  of  it,  we  must  consider  those 
who  were  of  age  approved  of  the  act  by  which  their  tutor  acquired 
the  property,  and  sanctioned  the  alienation  of  the  lot  claimed  in  the 
petition,  which  was  given  in  its  place. 

As  there  is  not  sufficient  evidence  as  to  the  value  of  the  improve- 
ments, nor  by  whom,  nor  at  what  time  they  were  put  on  the  lot,  I 
think  the  cause  ought  to  be  remanded,  in  order  to  obtain  evidence 
on  that  point,  and  that  the  question,  as  to  the  rents  and  profits, 
remain  open  until  those  facts  are  established. 

I  conclude,  therefore,  that  the  judgment  of  the  parish  court  should 
be  annulled,  avoided  and  reversed,  and  that  the  plaintiff,  Antoine  Ches- 
neau,  do  recover  of  the  defendant,  the  one-third  of  the  lot  claimed  in 
the  petition;  and  that  this  cause  be  remanded,  with  directions  to  the 
parish  judge  to  permit  the  parties  to  proceed,  in  due  course  of  law, 
to  establish  the  value  of  the  improvements  made  on  the  lot  of  ground 
sued  for,  and  by  whom  they  were  placed  there,  and  that  the  defen- 
dant and  appellee  pay  the  costs  of  this  appeal. 

Mahtin,  J. — I  concur  in  this  opinion. 
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Mathews,  J. — So  do  I. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court,  should  be  annulled,  avoided  and  reversed,  and 
that  the  plaintiff,  Antoine  Chesneau,  do  recover  of  the  defendant, 
the  one-third  of  the  lot  claimed  in  the  petition;  and  that  this  cause  be 
remanded,  with  directions  to  the  parish  judge  to  permit  the  parties 
to  proceed  in  due  course  of  law,  to  establish  the  value  of  the  improve- 
ments made  on  the  lot  of  ground  sued  for,  and  by  whom  they  were 
placed  there,  and  that  the  defendant  and  appellees  pay  the  costs  of 
this  appeal. 

Seghers,  for  the  plaintiffs. 

Derbignj/y  for  the  defendant 
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(CONTINUED.) 


Girod  v.  Perroneau's  Heirs.     XI.  1. 


If,  nearly  a  year  after  the  trial  of  a  cause,  the  judge  certify,  that  the  record  contains  all 
the  facts  upon  which  the  trial  was  had,  as  weU  as  he  can  now  say,  the  certificate  will 
not  enable  the  Supreme  Court  to  examine  the  case. 

APPEAL  from  the  court  of  the  first  district. 

Porter,  J. — Judgment  was  rendered  in  this  cause,  on  the  24th  day 
of  October,  1820;  on  the  15th  of  the  same  month,  in  the  year  1821, 
the  judge  of  the  district  court  certified  the  record  in  the  following 
manner:  "  That  the  foregoing  record  contains  all  the  facts  upon  which 
the  case  was  tried,  in  the  first  instance,  as  well  as  I  now  can  say,  ex- 
cept the  record  of  the  proceedings  in  the  case  of  Azaritto  v.  Labiche, 
which  were,  I  believe,  made  a  part."  It  is  objected,  that  this  certifi- 
cate does  not  comply  with  the  requisitions  of  the  law  on  this  subject. 

This  court  has  held,  in  the  case  of  Kimbal  v.  Franklin,  5  Martin, 
666,  that  under  the  act  of  1817  (regulating  the  practice  of  our  courts) 
when  the  matters  on  which  the  cause  was  tried,  in  the  first  instance, 
consisted  of  written  documents;  the  judge  might  certify,  at  any  time 
in  his  discretion,  as  long  as  his  memory  served  him. 

This  case  is  clearly  distinguishable  from  that  just  cited.  The  judge 
does  not  certify  that  the  case  was  tried  on  written  documents  alone, 
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and  of  course,  we  cannot  judicially  know  that  it  was  so  tried.  Again, 
he  does  not  state,  positively,  the  record  contains  all  the  facts.  He 
goes  no  further  than  to  declare,  that  as  well  as  he  now  can  say,  it 
does  contain  them  all. 

It  has  been  urged  that,  if  he  had  given  a  certificate  in  the  most 
positive  terms,  it  would  only  have  been  to  the  best  of  his  recollection. 
But  in  this  position,  I  cannot  agree  with  the  counsel;  if  the  judge 
took,  as  it  is  presumed  he  often  does,  notes  of  the  documents  offered 
on  the  trial,  he  conld  know  as  well  six  months  after  judgment,  as 
before,  on  what  evidence  it  was  tried.  The  very  language  too,  which 
the  judge  uses,  shows  that  he  doubted — the  expressions  are,  "  as  well 
as  I  now  can  say," — if  he  then  is  not  sure  it  contains  all  the  matters 
submitted  to  him,  how  can  this  court  be  certain  of  it? 

However  severely  the  decision  may  operate,  I  think  we  must  dis- 
miss the  appeal.  It  does  not  appear  that  the  cause  was  tried  on 
written  documents;  and  when  it  does  not,  the  judge  has  no  right  to 
certify  after  judgment.  If  it  was  tried  on  written  documents,  the 
certificate  is  not  positive, and  the  result  must  be  the  same.  9  Martin, 
91.  We  have  (as  it  was  pressed  we  should)  surely  a  wish,  to  make 
our  judgments  promote,  and  enforce  justice  between  the  parties  liti- 
gating; but  we  must  never  lose  sight  of  the  limitation  within  which 
we  can  indulge  that  desire; — that  they  should  be  in  obedience  to  law. 

I  think  the  appeal  should  be  dismissed,  with  costs. 

Martin,  J. — I  dissented  from  the  opinion  of  the  court  in  Franklin 
v.  Kimbal  et  al.  I  still  think  that  it  requires  almost  as  perfect  a  re- 
collection of  the  facts  of  a  case,  to  certify  that  all  the  evidence  appears 
on  the  record,  as  to  state  that  evidence:  and  if  the  decision  of  that 
case  is  to  be  followed,  it  ought  not  to  be  extended  to  cases  in  which 
the  judge  qualifies  his  certificate,  as  in  the  present.  The  appeal  ought 
to  be  dismissed. . 

Mathews,  J. — I  am  still  so  fully  satisfied  with  the  decision  of  the 
court,  in  the  case  cited,  that  I  concur  entirely  in  the  opinion  as  deliver- 
ed by  Judge  Porter. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  appeal  be 
dismissed  with  costs. 

Cuvillier^  for  the  plaintiff. 

Porter,  for  the  defendants. 
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Delery  v.  Mornet.     XL  4. 

HELD,  to  be  no  defence  to  an  action  on  that  part  of  the  Black 
Code  which  forbids  the  sale  of  spirits  to  slaves,  &c.,  that  the  defend- 
ant did  not  know  the  negro  to  be  a  slave. 


Chretien  v.  Theard.     XL  1 1 . 

In  an  action  to  obtain  rescission  of  the  sale  of  a  slave,  commenced  within  six  months 
from  the  time  of  discovering  the  defects,  the  plaintiff  must  prove  at  what  time  he  ob- 
tained a  knowledge  of  the  redhibitory  vices. 

APPEAL  from  the  court  of  the  first  district. 

Pobter,  J. — This  action  was  commenced  to  obtain  rescission  of  the 
sale  of  a  negro  slave,  called  La  Fortune,  sold  as  a  carpenter  and 
joiner,  for  the  price  of  1500  dollars.  It  is  alleged  that  he  is  neither; 
and  in  addition,  afflicted  with  redhibitory  defects  of  disposition,  a 
drunkard,  runaway  and  thief. 

Prescription  and  a  general  denial  are  pleaded  by  the  defendant 

The  district  court  gave  judgment  against  the  plaintiff,  and  he  hfes 
appealed. 

The  first  question  to  be  examined  is  that  which  the  exception,  as 
to  the  time  of  commencing  the  action,  presents. 

The  slave  was  sold  on  the  3d  of  April,  1819.  This  suit  was  com- 
menced on  the  14th  of  February,  1820. 

The  plaintiff*  replied  to  the  plea  of  prescription,  pleaded  by  the 
defendant;  that  he  brought  his  action  within  six  months  from  the 
discovery  of  the  vices  and  defects  complained  of  in  the  petition. 

It  has  been  strongly  contested  between  the  parties  in  this  cause,  on 
whom  the  burthen  of  proof  lies — the  plaintiff  insisting  that  he  cannot 
be  required  to  prove  a  negative,  viz:  that  he  did  not  know  of  the 
existence  of  the  defect  anterior  to  a  particular  time;  while  the  defen- 
dant urges  that  the  plea  of  this  appellant  is  an  exception  to  the  gene- 
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ral  nile,  which  requires  the  action  to  he  brought  within  six  months 
from  the  date  of  the  sale,  and  that  he  who  relies  on  an  exception 
must  establish  it.     Partida  3,  tit.  14,  /.  2. 

I  have  given  to  this  subject  a  good  deal  of  consideration,  and  my 
opinion  is  with  the  defendant.  By  our  Civil  Code,  358,  art.  75,  it  is 
sufficient  for  the  seller  of  a  slave  afflicted  with  redhibitory  defects,  to 
oppose  to  the  action,  that  it  has  not  been  commenced  within  six 
months  from  the  sale.  And  on  showing  this  fact,  the  plaintiff  will  be 
barred,  unless  he  does  away  the  objection,  by  replying  that  he  did  not 
discover  the  vices  or  defects  six  months  before  instituting  suit.  As  he 
makes  thfe  averment,  I  think  it  his  duty  to  prove  it.  Certainly  I  do 
not  wish  to  say  that  the  buyer  must  give  evidence  he  did  not  know 
of  the  defect  before  a  certain  time,  because  that  would  be  requiring 
him  to  prove  a  negative,  which  is  impossible.  But  I  think  he  should 
establish,  when  the  facts  came  to  his  knowledge,  on  which  he  relies 
to  show  his  right  of  setting  aside  the  sale.  And  this  he  can  do  with- 
out difficulty,  for  the  witnesses  who  prove  the  vices  on  the  trial,  can 
easily  state  when  they  communicated  them  to  the  plaintiff.  If  he  has 
received  the  knowledge  of  what  the  witnesses  knew,  and  would  swear, 
through  other  sources,  he  could  bring  forward  those  who  gave  him 
this  information.  The  moment  he  does  this,  he  brings  himself  within 
the  exception,  and  if  the  vendor  still  insists  the  purchaser  knew  the 
vice  at  an  earlier  period,  the  burthen  of  proof  is  then  thrown  on  him; 
for  the  buyer  can  do  nothing  more  than  show  affirmatively  that  at  a 
certain  epoch  he  became  acquainted  with  the  fact — he  cannot  prove 
a  negative,  that  he  did  not  know  it  sooner. 

The  passage  cited  by  the  plaintiff  from  the  Cvria  Philipica,  Red- 
hibitoria,  n.  26,  is  certainly  very  strong,  but  I  cannot  alone,  on  that 
authority,  bring  my  mind  to  assent  to  the  proposition,  that  it  is  the 
duty  of  the  defendant  to  support  by  proof,  what  it  behooves  the  plain- 
tiff to  allege. 

If,  in  this  case,  the  plaintiff  had  proved  any  circumstance,  within 
the  six  months,  respecting  the  theft,  I  should  have  held  it  sufficient  to 
have  thrown  the  burthen  of  proof  on  the  defendant,  as  to  his  know- 
ing it  sooner.  But  on  this  point  the  testimony  is  entirely  defective. 
The  slave  was  bought  in  April.  There  is  evidence  when  the  master 
returned  to  the  Attakapas,  but  none  as  to  the  time  the  slave  was  sent 
there;  of  course,  we  have  no  means  of  ascertaining  when  he  com- 
mitted the  theft,  proved  by  one  of  the  witnesses.  All  we  know  is, 
that  it  was  after  he  reached  his  master's  plantation. 

In  regard  to  the  defect  of  the  qualities  of  carpenter  and  joiner,  the 
plaintiff  has  proved  enough  to  show  that  his  action  was  commenced 
within  tfie  time  required  by  law.  But  on  the  merits  the  evidence  is 
so  contradictory,  that  I  do  not  feel  myself  authorised  to  come  to  a 
different  conclusion  in  regard  to  it  from  the  district  judge. 

The  judgment  of  the  district  court  should  be  reversed,  and,  in  my 
opinion,  the  justice  of  the  case  requires,  that  there  should  be  judg- 


166  SUPREME  COURT. 

[Chretien  v.  Theard.] 

ment  for  the  defendant,  as  in  a  case  of  a  nonsuit,  and  that  the  plain- 
tiff pay  costs  in  both  courts. 

Martin,  J. — I  cannot  yield  to  the  opinion  of  the  author  of  the 
Curia  Philipica.  The  authorities  which  he  cites  do  not  support  his 
conclusion. 

The  defendant  pleaded  prescription,  and  the  question  is,  who  is 
to  administer  the  proof  of  the  period  at  which  the  knowledge  of  the 
redhibitory  defects  reached  the  vendee?  I  think  we  ought  to  require  it 
from  the  party  who  can  give  it.  If  he  allege  that  he  had  it  not  at 
the  time  of  sale,  as  it  is  clear  that  he  had  it  at  the  time  of  the  incep- 
tion of  the  suit,  it  can  not  be  difficult  for  him,  at  least  to  state  at  what 
intermediate  period,  and  by  what  means  the  knowledge  came  to 
him.  If  he  establishes  any  particular  period — stabit  presumptio 
donee  contrarium  probetur.  If  the  adverse  party  does  not  show 
knowledge  at  an  earlier  period,  the  prescription  will  be  supported. 

This  repels  the  plaintiff's  claim  to  rescission  on  the  score  of  the 
slave  being  a  thief;  as  to  the  other  grounds  I  think  the  evidence  is  too 
weak. 

The  judgment  ought  to  be  reversed,  and  ours  should  be  a  judg- 
ment of  nonsuit. 

Mathews,  J. — I  am  of  the  same  opinion 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  and  that  there 
be  judgment  for  the  defendant,  as  in  case  of  nonsuit,  and  that  the 
plaintiff  pay  costs  in  both  courts. 

Derbigny,  for  the  plaintiff. 

Moreau,  for  the  defendant. 
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Weimprender's  Syndics  v.  Weimprender  et  al.   XI.  17. 

HELD,  that  a  forced  surrender  can  not  be  ordered  unless  the 
jarty  alleged  to  be  a  bankrupt,  is  made  defendant  and  cited  as  in 
ordinary  civil  actions;  it  is  not  sufficient  that  he  has  knowledge  that 
a  suit  is  pending  against  him.  According  to  a  provision  of  the  Par- 
tida,  3,  fit.  7,  ley.  1,  in  princ.  citation  is  the  root  and  foundation  of 
every  suit.  The  Spanish  authors  say,  it  is  required  by  natural  as 
well  as  positive  law,  and  is  the  basis  on  which  every  judgment  must 
rest.  Curia  Philipica,  I,  sect.  12.  Citation,  n.  1,2.  2  Febrero, 
p.  2,  lib.  3,  cap.  1,  sect.  3,  n.  129,  and  that  no  authority,  whether  of 
the  king  or  the  law,  can  dispense  with  it,  or  render  valid  those  pro- 
ceedings which  want  it. 


Prevosty  v.  Nichols.     XI.  21. 

HELD,  where  a  defendant,  in  the  course  of  the  transaction  on 
which  the  action  is  founded,  has  acted  with  the  plaintiff  as  possessing 
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a  certain  character,  and  acknowledged  the  title  by  virtue  of  which 
he  sues,  this  is  prima  facie  evidence  that  he  is  entitled  to  sue;  and 
if  he  is  not,  the  burthen  of  proof  is  then  thrown  on  the  defendant. 


Vidal  v.  Thompson.     XI.  23. 

« 

HELD,  the  affidavit  necessary  to  hold  the  defendant  to  bail,  may 
be  annexed  to  a  supplemental  as  well  as  to  an  original  petition. 

Wherever  the  obligation  be  contracted,  the  performance  must  be 
according  to  the  laws  of  the  place  where  it  is  to  take  place. 

Objections  to  the  legality  of  the  summons  of  the  jury  are  too  late 
after  their  verdict  is  recorded.* 


Bryan  and  Wife  v.  Moore's  Heirs.     XI.  26. 

If  a  party  mis-state  his  right,  in  the  petition,  bat  offers  evidence,  which  clearly  establishes 
it,  and  the  opposite  party  does  not  object  to  the  evidence,  the  error  is  cured. 

Property  within  the  state  must  be  distributed,  according  to  its  laws,  unless  it  be  shown 
that  the  court  is  bound  to  give  effect  to  those  of  another  country. 

DELIVERING  the  opinion  of  the  court,  Mathews,  J.,  said: 
This  action  was  instituted  in  the  court  of  probates  of  the  parish  of 
Feliciana,  on  the  part  of  Mrs.  Bryan,  to  obtain  a  partition  of  the 
estate  of  Moore,  her  former  husband,  of  which  she  claims  one  half 
as  heir.  The  capacity  in  which  she  may  be  entitled  to  any  part  of 
the  property  left  by  her  former  husband,  at  his  decease,  is  clearly 

*  Porter,  J.  was  absent,  through  indisposition,  when  this  case  was  argued. 
By  a  late  act  of  assembly,  that  which  required  the  separate  opinion  of  each  judge  in 
each  case,  is  repealed. 
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mistaken  in  the  petition  for  partition.  But,  as  the  parties  have  pro- 
ceeded in  the  investigation  of  their  rights,  with  reference  to  the  true 
capacity  in  which  she  ought  to  have  alleged  her  claim,  it  is  con- 
sidered by  this  court,  that  it  would  be  unjust  now  to  dismiss  the  suit, 
especially  as  this  exception  has  neyer  been  made  in  any  stage  of  the 
pleadings,  and  as  the  mistake  in  the  allegation  may  be  waived  or  cured 
by  the  evidence  in  the  case,  according  to  the  10th  law  of  the  17th 
tit,  and  4th  book  of  the  Novisirna  Recopifacion,  already  recognised 
in  the  case  of  Canfield  et  al.  v.  MJ Laughlin. 

The  whole  estate,  of  which  a  partition  is  claimed  by  the  present 
suit,  being  within  the  jurisdiction  of  the  state  of  Louisiana,  must  be 
distributed  as  directed  by  its  laws,  unless  the  evidence  show  clearly 
that  the  court  ought  to  give  effect  to  the  laws  of  some  other  state, 
and  unless  that  law  be  proved,  as  foreign  laws  are  required  to  be, 
and  establishes  rules  different  on  the  subject  from  the  lex  fori. 


Shreeve  v.  His  Creditors.     XL  30. 

HELD,  the  act  of  1817,  (relating  to  insolvents,)  does  not  deprive 
rsons  who  have  not  a  year's  residence  of  any  right  which  previous 
ts  gave  them. 


persons „„ 

acts  gave  them, 


Baldwin  v.  Preston.     XI.  32. 

THE  defendant,  an  attorney,  entrusted  with  the  collection  of  a 
check,  on  the  Bank  of  Kentucky,  forwarded  the  check  to  a  person 
named  to,  and  approved  by,  the  plaintiff;  the  proceeds  of  the  check 
were  deposited  in  bank  by  this  agent  in  his  own  name,  and  on  his 
death,  before  a  transfer,  the  plaintiff  brought  suit.  The  court  held, 
that  the  defendant  had  been  guilty  of  no  laches. 
Vol.  II.— 15 
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The  State  v.  The  Orleans  Navigation  Co.     XI.  3S. 

ARGUMENT  was  heard,  but  judgment  was  not  rendered  till  the 
succeeding  term. 

Preston,  Attorney-general,  for  the  state. 
Workman,  for  the  defendants. 


Robertson  v.  Lucas.     XL  187. 

PORTER,  J.,  delivered  the  opinion  of  the  court. 

On  the  trial  of  this  cause,  the  judge  a  quo  being  of  opinion  that 
the  plaintiff  had  not  made  out  his  case,  informed  the  defendant's 
counsel,  that  it  was  not  necessary  for  him  to  introduce  any  evidence, 
and  gave  judgment  accordingly  in  his  favor.  We  think,  from  an 
examination  of  the  testimony,  that  justice  cannot  be  done,  without 
having  this  evidence  before  us.  The  cause  must  therefore  be  re- 
manded for  a  new  trial. 
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Bradford  v.  Wilson.     XI.  188. 

WHERE  fraud  is  put  at  issue  and  the  Supreme  Court  think  that 
the  weight  of  evidence  is  against  the  verdict,  they  will  remand  the 
cause  for  a  new  trial. 

The  court  has  the  power  to  decide  differently  from  the  jury,  but  it 
is  one  which,  in  cases  of  that  description,  is  to  be  exercised  with  great 
caution. 


Nicholls  v.  Roland.     XI.  1 90. 

* 

A  contract  for  the  sale  of  a  slave  must  be  reduced  to  writing. 

If  a  slave  be  delivered  oo  trial,  parol  evidence  may  be  received  to  show  under  what  cir- 
cumstances. 

In  contracts  which  are  reciprocally  beneficial  to  both  parties,  the  same  care  is  exacted 
of  the  bailee  which  every  prudent  man  takes  of  his  own  goods. 

Ib  an  action  for  property  thus  delivered,  and  not  returned,  the  burthen  of  proof  as  to  the 
facts  which  excuse  the  failure  to  restore  it,  lies  on  the  bailee. 

APPEAL  from  the  court  of  the  fourth  district. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

It  is  alleged  in  the  petition,  that  the  defendant  entered  into  a  verbal 
contract  with  the  plaintiff,  to  purchase  from  hiin  a  slave,  which  con- 
tract was  to  be  confirmed  in  writing:  that  the  defendant  being  in  great 
want  of  the  services  of  the  negro  to  work  on  his  house,  begged  the 
use  of  him,  and  promised  that  he  should  be  returned  on  the  next  day, 
or  the  contract  confirmed. 

It  is  further  alleged,  that  the  slave  has  not  been  returned,  and  judg- 
ment is  prayed  for  his  value,  and  for  the  damages  sustained  by  his 
loss. 

The  defendant  pleaded  the  general  issue;  the  cause  was  submitted  to 
a  jury,  who  found  a  verdict  against  the  plaintiff,  and  he  has  appealed. 

Parol  evidence  alone,  was  introduced  to  support  the  allegations 
contained  in  the  petition. 
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As  our  law  has  declared  that  the  sale  of  slaves  mttst  be  reduced  to 
writing,  that  a  verbal  alienation  of  them  is  null,  and  that  in  case  the 
existence  of  any  covenant  tending  to  dispose  of  them  is  disputed,  parol 
evidence  shall  not  be  admitted  to  prove  it,  Civil  Code,  310,  art.  41; 
Ibid.  344,  art.  2,  all  the  testimony  which  goes  to  establish  a  contract 
for  the  purchase  of  the  property  mentioned  in  the  petition,  must  be 
rejected. 

Parol  evidence  however  was  legally  introduced,  to  show  that  the 
plaintiff  delivered  a  slave  to  the  defendant,  and  the  circumstances 
under  which  that  delivery  took  place.  These  circumstances,  as  we 
learn  from  the  evidence,  were — that  the  plaintiff  and  defendant  had 
a  conversation  respecting  the  sale  of  a  negro,  and  that  he  was  deli- 
vered to  the  latter  on  trial,  who  employed  him  in  a  ferry  boat,  and  did 
not  return  him.  Why  he  was  not  returned,  the  testimony  taken  on 
the  trial  does  not  inform  us,  whether  he  ran  away  or  was  drowned, 
or  was  fraudulently  disposed  of  by  the  appellee,  or  lost  through  his 
fault  or  negligence,  is  left  to  be  ascertained  by  presumption,  for  no- 
thing express,  nothing  positive  has  been  proved  in  regard  to  it. 

From  the  evidence,  it  appears  the  negro  was  delivered  to  defendant, 
under  an  agreement  which  authorises  us  to  infer  that  it  was  as  much 
the  interest  of  the  owner  to  place  him  in  his  possession,  as  it  was  that 
of  the  appellee  to  receive  him.  In  contracts  which  are  thus  recipro- 
cally beneficial  to  both  parties,  the  same  care  is  exacted  of  the  bailee, 
which  every  prudent  man  takes  of  his  own  goods,  and  the  party  to 
whom  the  property  is  delivered,  is  answerable  only  for  ordinary  ne- 
glect. Domaty  liv.  1,  tit.  5,  sect.  2,  art.  4  et  6.  Pothier,  Traiti  du 
pret  a  usoge,  n.  97,  Dig.  liv.  13,  tit.  6,  /.  5,  18  et  19,  par.  5,  tit.  2,  /. 
2.  The  judge  a  quo  charged  the  jury  conformably  to  this  doctrine, 
when  he  told  them,  if  they  were  satisfied  the  defendant  had  used  the 
slave  as  he  did  his  own,  and  paid  the  same  attention  to  his  preserva- 
tion, they  ought  to  find  a  verdict  in  his  favor. 

But  the  judge  did  not  stop  here;  he  went  further;  he  informed  the 
jury  that  it  was  the  duly  of  the  plaintiff  to  prove  that  the  loss  of  the 
slave  proceeded  from  the  fault  of  the  defendant.  In  this  we  think  he 
erred.  The  owner  of  the  slave  was  only  obliged  to  prove  he  deli- 
vered him.  The  circumstances  which  were  to  excuse  the  failure  to 
restore  him,  should  have  been  established  by  the  party  who  received 
the  property  on  the  condition  of  returning  it.  We  are  far  from  intend- 
ing to  say,  that  if  the  slave  absconded,  or  was  drowned,  the  bailee 
should  have  furnished  positive  proof  of  these  facts.  But  it  was  his 
duty  to  give  evidence  which  led  to  a  fair  and  reasonable  inference, 
that  the  loss  of  the  property  was  not  owing  to  any  fault  of  his.  It 
would  be  imposing  a  most  intolerable  hardship  on  the  bailor,  to  re- 
quire of  him,  not  only  to  prove  that  he  placed  his  slave  in  the  hands 
of  another,  but  also  to  furnish  testimony  why  he  could  not  get  him 
back.  We  had  occasion  a  few  days  since  to  recognise  the  general 
rule  on  this  subject,  in  the  case  of  Delory  v.  Mornet,  and  we  there 
held  that  the  burthen  of  proof  lies  on  the  person  who  has  to  support 
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bis  case,  by  proof  of  a  fact,  of  which  he  is  supposed  the  most  cognisant. 
That  principle  applied  here  brings  us  at  once  to  the  conclusion,  that 
the  onus  probundi  lay  on  the  defendant;  because  he  must  be  pre- 
sumed to  have  more  knowledge  of  the  slave's  conduct,  and  what 
occurred  to  him  while  in  his  possession,  than  the  plaintiff  can  be  sup- 
posed to  have. 

The  general  rule  of  evidence  is,  that  the  point  in  issue  should  be 
proved  by  the  party  who  asserts  the  affirmative.  If  any  doubt  could 
be  raised  on  the  application  of  that  rule  to  this  case,  it  is  removed  by 
recurring  to  the  law  which  governs  contracts  of  this  kind. 

Pothier,  in  his  treatise  des  chepteis,  n.  53,  says,  that  if  a  question 
arises  respecting  the  death  of  cattle,  delivered  on  the  conditions  com- 
mon to  this  contract,  the  burthen  of  proof  lies  not  on  the  owner,  but 
on  the  person  who  received  the  property. 

So  in  his  work  Du  pret  a  usage,  he  teaches  the  same  doctae; 
that  it  is  the  borrower,  not  the  lender,  who  must  establish  by  evidence 
the  loss  of  the  thing  lent.  Pothier,  TraiU  Dupret  a  usage,  n.  40; 
and  in  his  Treatise  on  Obligations,  n.  620,  he  presents  the  very  ques- 
tion before  us,  and  decides  it,  in  conformity  with  the  opinion  we  have 
just  expressed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  and  the  cause 
be  remanded  for  a  new  trial,  with  directions  to  the  district  judge  not 
to  charge  the  jury,  that "  the  plaintiff  not  having  proved  it  was  by 
the  fault  of  the  defendant  (he  negro  had  disappeared,  they  ought  to 
find  for  the  defendant/'  The  costs  of  appeal  to  be  paid  by  the 
appellee. 

Duncan,  for  the  plaintiff. 

Dumoulin,  for  the  defendant. 


Bethmont  v.  Davis.    &L  195. 

A  cook,  hired  for  eighteen  months,  may  be  dismissed  at  any  time. 

If  the  master  was  bound  to  pay  his  passage  back  to  France,  at  the  end  of  his  services, 
his  representatives  may  recover  the  value  of  such  a  passage,  though  the  cook  died 
during  the  pendency,  of  a  suit  brought  on  the  master's  refusal  to  pay  the  passage 
money. 

APPEAL  from  the  court  of  the  first  district 

15* 
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Porter,  J. — The  plaintiff,  a  resident  of  Paris,  in  the  kingdom  of 
France,  contracted  with  the  defendant  to  serve  him  eighteen  months 
in  the  capacity  of  cook.  He  was  to  receive  two  thousand  five  hun- 
dred francs  per  annum,  for  his  wages,  and  the  defendant  further 
agreed  to  pay  his  passage  from  Havre  to  New  Orleans,  and  from 
New  Orleans  back  to  Havre. 

In  pursuance  of  this  contract  the  plaintiff  came  to  Louisiana. 
After  he  had  served  the  defendant  for  some  months,  a  dispute  arose 
between  them,  and  he  was  discharged.  This  action  is  brought  to 
recover  the  whole  amount  of  his  wages. 

The  judge  a  quo  gave  judgment  that  the  plaintiff  recover  the  sum 
of  257  dollars,  25  cents,  which  amount  he  states  to  have  decreed  on 
the  following  grounds: — 107  dollars,  25  cents,  for  the  period  of  actual 
service,  and  150  dollars,  to  carry  the  plaintiff  back  to  France. 

It  is  admitted  that  Bethmont  died  after  the  inception  of  this  suit, 
and  before  the  rendering  of  judgment  in  the  district  court. 

A  good  deal  of  evidence  was  taken  to  show  the  conduct  of  the 
parties,  and  the  causes  which  produced  the  dispute,  that  ended  by 
the  discharge  of  the  plaintiff.  But  the  view  I  have  taken  of  the  case 
renders  it  unnecessary  to  examine  that  evidence  in  detail. 

Both  plaintiff  and  defendant  have  appealed. 

1  think  the  judgment  of  the  district  court  is  erroneous  in  that  part 
which  allows  150  dollars,  for  the  passage  back  to  France;  because, 
in  my  opinion,  that  branch  of  the  contract  was  personal  to  the  plain- 
tiff, and  as  by  the  act  of  God,  it  is  now  impossible  for  him  to  perform 
his  part  of  it,  the  defendant  cannot  be  compelled  to  a  performance  on 
his.  It  is  true  that  damages  were  due  by  the  defendant  the  moment 
he  refused  to  comply  with  his  agreement,  but  nothing  on  the  record 
shows  the  amount  of  these  damages,  or  what  pecuniary  loss  the 
plaintiff  suffered  by  remaining  here,  instead  of  returning  to  his  native 
country.  In  the  absence  of  proof  as  to  the  amount,  we  cannot  give 
more  than  a  nominal  sum.  To  give  150  dollars  to  his  heirs,  is 
carrying  the  contract  into  complete  effect,  which,  in  my  opinion, 
cannot  now  be  done. 

As  there  is  a  difference  of  opinion  among  the  members  of  the  court 
on  this  point,  I  am  anxious  to  state  somewhat  in  detail  the  reasons 
which  influence  mine.  I  cannot  agree  with  the  plaintiff's  counsel, 
that  the  promise  to  pay  the  passage  back  to  France,  bound  the  defen- 
dant for  the  sum  necessary  to  effectuate  that  object,  whether  he 
returned  or  not.  On  the  contrary,  I  think  it  was  only  due  in  case  he 
should  return.  If  I  am  right  in  this  position,  we  have  then  presented 
the  ordinary  case,  where  the  payment  of  money  depends  on  some- 
thing to  be  performed  by  the  other  party  to  the  contract.  What  is  the 
principle  of  law  which  governs  cases  of  this  kind?  This:  that  until  that 
performance  takes  place  the  money  is  not  due.  What  is  the  excep- 
tion? That  if  the  act  to  be  done  is  personal,  and  the  person  who  has 
a  right  to  claim  its  execution  prevents  it,  he  shall  not  take  advantage 
of  his  own  wrong,  and  he  is  responsible  in  damages,  if  the  party  who 
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had  to  perform  this  act  dies  during  the  pendency  of  the  suit.  %  This 
is  the  doctrine  of  Pothier^  Traite  du  lounge,  n.  455. 

The  question  then  returns  on  my  mind  what  damages  are  proved? 
How  are  we  informed  that  the  plaintiff  was  injured  to  the  amount  of 
150  dollars,  because  his  passage  was  not  paid?  How  do  we  learn 
that  if  he  had  gone  back  he  would  have  been  benefitted  in  that  sum? 
Or  what  damage  he  sustained  by  remaining?  There  is  not  even  any 
evidence  how  much  it  costs  for  a  passage  to  France.  I  therefore 
think  the  district  court  erred  in  directing  that  the  defendant  should 
pay  for  it 

In  respect  to  the  other  sum  allowed  by  the  judge,  it  does  not 
appear  to  me  any  error  has  been  committed.  Our  Code  declares, 
that  a  man  is  at  liberty  to  dismiss  a  hired  servant,  attached  to  his 
person  or  family,  without  assigning  any  reason  for  it.  This  construe* 
tion  cannot  be  shaken  by  the  argument  so  strongly  enforced  by  the 
plaintiff's  counsel;  that  in  the  present  case  the  parties  had  contracted 
for  a  longer  time.  Because  it  is  precisely  for  cases  of  this  kind  that 
we  must  presume  the  law  to  have  been  made.  If  the  terms  of  the 
contract  stated  no  period  of  service,  the  master  would  have  the  right 
to  dismiss  his  servant  without  the  authority  of  this  provision  in  our 
Code. 

I  think  that  the  judgment  of  the  district  court  should  be  reversed, 
and  that  the  plaintiff  recover  of  the  defendant  the  sum  of  107  dollars, 
25  cents;  that  the  plaintiff  pay  the  costs  in  this  court,  and  the  defen- 
dant those  of  the  court  below. 

Martin,  J. — I  concur  with  every  part  of  the  opinion  of  Judge 
Porter,  except  that  which  relates  to  the  claim  for  a  sum  equal  to  the 
costs  of  the  plaintiff's  passage  back  to  France. 

The  defendant  has  not  stated  in  his  answer  that  he  tendered  a 
passage  on  board  of  any  vessel,  to  the  plaintiff;  on  the  contrary  he 
has  denied  the  plaintiff's  right  to  such  a  passage.  It  appears  there- 
fore clear  to  me  that  the  plaintiff  had  a  right,  immediately  on  bringing 
on  his  suit,  to  be  compensated  in  damages  for  the  failure  of  the 
defendant,  to  perform  that  part  of  the  contract,  which  entitled  the 
plaintiff  to  demand  a  passage  to  France.  This  right  to  damages,  for 
this  partial  breach  of  the  contract,  certainly  survives  to  his  represen- 
tatives. 

Had  the  plaintiff,  on  the  defendant's  refusal  to  furnish  him  with  a 
passage,  embarked  for  France,  he  might  have  sued  the  defendant  for 
the  passage  money  he  might  have  paid,  and  this  would  have  been 
recoverable,  even  if  the  vessel  which  carried  the  plaintiff  had  sunk. 
If,  unable  to  procure  such  a  passage,  the  defendant  had  given  up 
his  expectations  to  return,  he  could  have  had  an  action  to  be  com- 
pensated for  this  sacrifice.  This  action  could  certainly  survive. 
Likely  it  is  this  very  action  that  he  has  instituted.  I  think  his  death 
pendente  lite  has  not  put  the  defendant  in  a  better  situation. 

The  passage  was  a  part  of  the  price  of  the  plaintiff's  services. 

I  think  the  judgment  ought  to  be  affirmed. 
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Mathews,  J.— This  action  is  founded  on  a  contract,  by  which  the 
plaintiff  agreed  to  serve  the  defendant  as  a  cook,  for  a  certain  time,stipu- 
lated  between  the  parties  in  a  written  instrument.  Before  the  expiration 
of  the  period  of  service,  the  cook  was  discharged  by  his  employer;  and 
proceedings  took  place  as  have  been  stated  by  the  junior  judge  of  the 
court;  with  whom  I  agree  in  opinion  in  all  things,  except  his  construc- 
tion of  that  clause  in  the  contract  which  relates  to  the  payment  of  the 
price  of  the  passage  of  the  plaintiff  back  to  Havre.  I  think  the 
obligations  arising  out  of  this  contract  were  entirely  reciprocal  on  the 
parties  up  to  the  period  at  which  the  services  of  Bethmont  ceased,  by 
the  will  of  the  defendant;  and  that  from  that  moment,  the  only  re- 
maining obligation  (necessary  to  a  complete  fulfilment  of  said  con- 
tract) rested  altogether  on  Davis.  He  had  bound  himself  uncondi- 
tionally to  pay  the  passage  of  the  plaintiff  back  to  Havre,  in  France, 
at  the  expiration  of  the  time  of  service  as  stipulated,  which,  in  my 
opinion,  created  a  positive  obligation  on  his  part,  to  pay  so  much 
money  as  would  amount  to  the  price  of  such  passage;  for  it  could  not 
in  any  manner  concern  the  interest  of  the  employer  what  disposition 
the  servant  might  make  of  himself,  after  his  services  had  ceased. 
Considered  in  this  way,  the  contract  must  be  extended  to  the  repre* 
sentatives  of  the  plaintiff,  who  are  entitled  to  the  full  benefit  of  that 
stipulation  which  relates  to  the  passage  back  to  Havre,  notwith- 
standing his  death.  I  therefore  concur  with  Judge  Martin,  that 
the  judgment  of  the  district  court  should  be  affirmed,  with  costs. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 

Preston,  for  the  plaintiff. 

Davezac,  for  the  defendant. 


Barry  v.  Louisiana  Insurance  Company.     XI.  202. 

THIS  case  was  remanded.    See  12  Martin,  484. 
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Mager  v.  Louisiana  Insurance  Company.     XL  205. 

THIS  case  is  similar  to  that  of  Barry  v.  Louisiana  Insurance  Com- 
pany. 


Dame  v.  Glass.     XL  205. 


IF  it  does  not  appear  on  the  record  that  the  matter  in  dispute 
exceeds  300  dollars  the  appeal  will  be  dismissed. 


Sanchez  and  Wife  v.  Gonzales.     XL  207. 

The  Supreme  Court  may  relieve  on  the  refusal  of  a  new  trial;  but  a  very  clear  case  moat 

be  made  to  induce  it  to  do  so. 
An  individual  put  in  possession  by  the  Spanish  government,  by  metes  and  bounds  of  a 

part  of  the  king's*  land,  as  her  own,  acquired  such  title,  which  strengthened  by  long 

possession,  must  prevail. 
The  certificate  of  the  land  commissioner  does  not  avail  against  claims  of  individuals. 

APPEAL  from  the  court  of  the  second  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  suit  the  plaintiffs  claim  title  to  a  tract  of  land  described  in 
the  petition,  by  right  of  succession  in  the  wife,  as  sole  heiress  to 
Alonzo  Romano,  one  of  the  colonists  of  that  place,  on  the  bayou  La 
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Fourche,  formerly  called  Valenzuela.  The  defendant  pleads  title  in 
himself,  and  prescription  against  any  which  might  be  adduced  by  the 
plaintiffs.  The  cause  was  submitted  to  a  jury,  on  facts  presented  by 
both  parties;  and  a  special  verdict  returned.  After  the  finding  of  the 
jury,  the  defendant  moved  in  the  district  court  for  a  new  trial,  which 
motion  being  overruled,  and  final  judgment  rendered  on  the  verdict, 
he  appealed. 

The  first  question  to  be  decided  by  this  court  is,  whether  the  jus- 
tice of  the  case  requires  that  it  should  be  remanded  for  a  new 
trial? 

The  power  given  by  law  to  the  Court  of  Appeals,  to  order  new  trials 
in  the  courts  of  original  jurisdiction,  ought  not  to  be  considered  as  con- 
ferring a  discretion  without  rules  or  limits;  although  the  expressions  by 
which  it  is  allowed,  appear  to  be  extremely  broad  and  comprehen- 
sive. In  the  present  case,  an  application  having  been  made  to  the 
court  below  foranew  trial,  weare  referred  to  the  grounds  therein  stated, 
to  show  the  error  of  the  court  in  refusing  it;  and  our  attention  is 
directed  to  the  whole  evidence  in  the  case.  It  was  decided  by  this 
court  in  the  case  of  Heerman  v.  Livingston,  that  when  facts  are  sub- 
mitted to  juries  for  their  finding,  a  refusal  by  the  court  to  cause  the 
testimony  to  be  reduced  to  writing,  is  no  ground  of  error,  as  in  such 
cases  the  law  does  not  require  it.  A  special  verdict,  or  facts  found  by 
a  jury,  being  conclusive  evidence  to  the  court,  it  is  most  certainly  the 
duty  of  the  judge,  before  whom  they  are  submitted  and  found,  to  see 
that  nothing  but  proper  evidence  be  admitted,  and  that  the  jury  have 
not  violated  truth,  as  established  by  such  evidence;  but  as  the  law 
has  provided  no  means  by  which  the  whole  of  the  evidence  can  be 
brought  before  the  appellate  court,  the  granting  or  refusing  new  trials 
must  be  left  very  much  to  the  discretion  of  the  inferior  tribunals.  We 
are  unable  to  perceive  that  it  has  been  improperly  exercised  in  this 
case  by  the  judge  a  quo,  and  are  of  opinion  that  the  cause  ought  not 
to  be  remanded. 

In  coming  to  a  conclusion  on  the  merits,  it  is  not  thought  necessary 
to  examine  the  facts  found  by  the  jury  in  detail.  Advocates  often, 
through  zeal  for  the  interest  of  their  clients,  submit  facts  which  are 
not  very  material  in  applying  the  law  to  a  case. 

This  being  a  petitory  action,  it  is  first  necessary  to  inquire  whether 
or  not  the  plaintiffs  have  made  out  any  legal  title  to  the  property  in 
dispute,  and  if  they  have,  it  then  becomes  necessary  to  examine  the 
title  as  set  up  by  the  defendant. 

The  plaintiffs  and  appellees  have  exhibited  no  written  evidence  of 
title  from  the  Spanish  government,  to  the  person  under  whom  the 
wife  claims  as  heir.  The  facts  found  by  the  jury,  as  submitted  on 
the  part  of  the  plaintiffs,  show,  that  a  colony,  as  it  is  termed  in  the 
pleadings,  was  settled  on  the  bayou  La  Fourche,  by  authority  of  the 
government  of  the  country,  that  Alonzo  Romano,  the  ancestor,  was 
one  of  the  colonists;  that  Laveau  Trudeau,  the  king's  surveyor,  mea- 
sured out  to  each  his  parcel  of  land;  that  said  surveyor  put  Alonzo 
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Romano  in  possession  of  the  land  claimed  in  this  suit;  that  the 
archives  of  Laveau  Trudeau  have  been  destroyed  by  fire;  that 
Romano  possessed  the  said  land  until  his  death,  and  during  the  space 
of  sixteen  years;  the  minority  and  heirship  of  his  daughter,  the  plain- 
tiff, are  fully  established.  The  first  fact  submitted  by  the  defendant, 
relates  also  to  the  plaintiff 's  title,  and  finds  it  to  be  a  concession  by 
the  Spanish  government,  and  possession  given  by  Laveau  Trudeau. 

From  these  facts,  some  reliance  seems  to  be  placed  by  the  counsel 
of  the  appellees,  on  a  title  by  prescription,  in  Romano,  the  ancestor. 
It  is  believed  that  we  may  safely  assume,  as  a  general  rule  of  pre- 
scription, that  the  public  domain  is  not  subjected  to  it  by  any  length 
of  time.  But  from  the  expressions  in  several  of  the  laws  of  the 
Recopilacion  of  the  Indies,  it  does  appear,  that  the  Spanish  govern- 
ment has,  in  some  degree,  enacted  an  exception  to  the  general  rule. 
The  1st  law  of  the  12th  title  of  the  4th  book,  provides,  that  persons 
who  have  made  their  habitation  upon,  and  cultivated  lands  for  four 
years,  shall  have  the  right  of  disposing  of  them  as  their  own  pro- 
perty. This  law  also  fixes  the  quantity  which  may  be  assigned  to 
each  individual  of  any  new  settlement,  according  to  his  rank,  &c. 
The  14th  law  of  the  same  book  and  title,  after  the  declaration  of  the 
right  of  the  crown  of  Spain'  to  the  entire  sovereignty  and  dominion 
of  the  Indies,  indicates  the  sovereign  will  as  to  the  disposition  of  the 
public  lands,  and  requires  that  all  possessors  of  land  should  exhibit 
titles,  &c.  and  that  those  who  show  good  titles,  or  a  just  prescription, 
shall  be  protected  therein,  &c.  The  18th  law,  Ibid.,  admits  persons 
who  have  possessed  for  ten  years,  to  compromise  with  the  govern- 
ment for  lands  thus  possessed. 

The  sovereign  power  of  a  state  or  kingdom,  which  holds  public 
domain  for  the  benefit  of  the  whole  community,  is  not  restricted  by 
forms  as  to  the  manner  in  which  it  may  assign  or  lay  out  any  part 
thereof  to  an  individual  in  full  dominion  of  property.  It  is  true  that 
this  is  generally  done  by  written  titles,  emanating  from  competent 
authority,  but  we  are  of  opinion  that  it  will  not  be  in  violation  of  any 
principle  of  national  law  and  equity,  or  of  sound  policy,  to  say  that 
when  a  part  of  the  public  land  is  separated  from  the  rest  by  metes 
and  bounds,  and  an  individual  is  put  in  possession  of  it,  as  his  own, 
he  acquires  title  thereto;  which  is  certainly  much  strengthened  by  a 
lapse  of  time,  so  long  as  that,  during  which  it  appears  from  the  evi- 
dence, the  father  of  the  plaintiff  possessed  the  tract  of  land  in  dispute. 
There  can  be  no  doubt  of  the  title  of  the  ancestor,  having,  in  the 
present  case,  descended  to  his  heir,  and  being  of  opinion  that  the 
former  had  a  title,  we  conclude  that  the  appellees  have  shown  a  title 
in  themselves. 

It  only  remains  to  see  if  the  defendant  has  produced  evidence  of  a 
better  title.  In  truth,  the  finding  of  the  jury  shows  none  of  any  de- 
scription, except  that  which  is  attempted  to  be  made  out  by  prescrip- 
tion; but  it  is  clear  from  all  the  circumstances  of  the  case,  taking  into 
view  the  minority  of  the  plaintiff,  that  the  time  necessary  to  prescribe 
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without  a  colorable  title  has  not  elapsed.  It  is,  moreover,  the  opin- 
ion of  the  court,  that  the  appellant  would  not  be  bettered  in  relation 
to  his  title,  by  the  certificate  of  confirmation  of  the  land  commissioners 
of  the  United  States,  were  it  admitted  to  make  a  part  of  the  facts  in 
the  cause:  1st,  because  the  certificate  gives  no  right  against  individual 
claims:  and  2d,  because  it  is  believed  Alonzo  Romano  acquired  a 
title  to  the  disputed  premises  in  his  lifetime,  which  descended  to  his 
heir,  the  present  plaintiff. 

The  circumstance  of  fraud  in  the  possession  of  the  defendant,  as 
found  in  the  6th  fact  submitted  on  his  part,  must  defeat  every  preten- 
sion of  title  derived  from  that  source,  and  destroy  all  just  claims  which 
he  might  otherwise  have  had  for  remuneration  on  account  of  improve- 
ments made  by  his  industry  on  the  land. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Workman  8?  Porter,  for  the  plaintiff. 

Derbigny,  for  the  defendant. 


Arnold  v.  Bureau.     XL  213. 

HELD,  if  one  of  a  firm,  not  shown  to  be  a  creditor  in  his  private 
name,  sign  a  concordat,  the  firm  is  concluded  by  the  signature. 
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Bradford's  Heirs  v.  Brown.     XI.  217. 

The  assent  of  the  vendee  to  an  act  of  sale,  may  be  proved  by  matter  aliunde. 

The  vendee  of  an  estate  can  not  be  disturbed  on  the  score  of  lesion,  in  the  sale  by  which 
his  vendor  acquired  it;  the  sale  is  not,  therefore,  void;  and  if  the  first  vendor  wishes  to 
avail  himself  of  the  benefit  of  the  law,  he  mast  bring  suit  to  have  the  act  set  aside. 

A  party  who  has  carried  his  pollicitation  into  effect,  and  delivered  what  he  had  promised 
to  give,  can  not  urge  that  the  party  who  received  it  did  not  accept  the  offer. 

Answers  to  interrogatories  must  be  taken  together;  they  cannot  be  divided. 

Threats  of  legal  process  is  not  such  a  violence  as  will  avoid  an  agreement. 

APPEAL  from  the  court  of  the  third  district. 

Martin,  J.,  delivered  the  opinion  of  the  court.* 

The  defendant  called  the  heirs  of  Flowers,  in  warranty  of  a  tract 
of  land  claimed  by  the  plaintiffs,  as  part  of  their  father's  estate. 

The  warrantors  support  the  title  of  the  defendant,  their  vendee,  on 
the  following  grounds: — 

The  premises  are  the  one  half  of  a  tract  of  land,  for  which  Bradford 
obtained  a  warrant  of  survey  on  the  2d  of  April,  1796,  and  a  certificate 
of  survey  on  the  6th  of  August  following.  On  the  21st  of  the  same 
month,  no  grant  having  as  yet  issued,  an  agreement  was  entered  into 
between  Bradford  and  Flowers,  by  which  the  former  covenanted  to 

*  Mathews,  Jn  did  not  sit  in  this  case,  being  interested. 

Vol.  II.— 16 
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convey  to  the  latter,  one  half  of  tne  said  land,  as  soon  as  the  grant 
was  obtained,  on  the  payment  of  fees  and  charges  attending  the  grant 

On  the  6th  of  the  following  month  (September)  the  grant  issued. 

On  the  30th  of  January,  1804,  a  survey  of  partition  was  made,  and 
on  the  7th  of  April  following,  Bradford  made  a  conveyance  of  one 
half  of  the  tract  to  Flowers,  whose  heirs,  after  his  death,  sold  the  pre- 
mises to  the  defendant.  There  was  a  verdict  and  judgment  for  the 
defendant,  and  the  plaintiffs  appealed. 

1.  Their  counsel  urges  that  the  district  judge  erred  in  permitting 
the  instrument,  which  is  offered  as  evidence  of  the  sale  from  Bradford 
to  Flowers,  to  be  read  to  the  jury. 

This  instrument  is  an  indenture,  as  ordinarily  used  in  most  of  the 
states  of  the  Union,  by  which  the  land  is  conveyed  under  the  hand 
and  seal  of  the  vendor.  It  bears  date,  as  has  been  already  observed, 
of  the  7th  of  April,  1804,  and  is  not  signed  by  the  vendee. 

On  this  head  we  are  referred  to  Part.  5,  5,  6;  Just.  inst.  3,  24; 
Cod.  de  fide  inst.  21,  4;  Civil  Code,  344,  art.  1  and  2;  1  Poth.  on 
Oblig.  10. 

2.  That,  if  this  instrument  be  considered  as  a  deed  of  sale,  it  ought 
to  be  rescinded,  on  account  of  the  lesion  apparent  on  the  face  of  it. 
The  consideration  or  price  therein  expressed,  being  only  one  dollar: 
and  if  it  be  void  as  the  evidence  of  a  sale,  it  is  equally  so  as  that  of  a 
donation,  as  a  price  is  mentioned  as  the  consideration  which  moved 
the  grantor.  Part.  5,  5,  56;  Civil  Code,  364,  109. 

3.  That  the  execution  of  the  agreement,  entered  into  by  Bradford 
and  Flowers,  on  the  21st  of  August,  1796,  cannot  be  required  from 
the  plaintiffs,  on  account  of  the  uncertainty  of  the  stipulated  price; 
and  as  the  agreement  is  not  signed  by  Flowers,  the  obligee,  and  be- 
cause there  is  no  evidence  of  the  payment  of  the  fees  and  charges; 
the  agreement  being  a  mere  pollicitation.  1  Poth.  Obli.  5. 

4.  That  these  two  documents,  the  agreement  and  deed  of  sale, 
were  obtained  from  Bradford  by  duress. 

I.  The  Partida  and  the  Code  require  only  that  the  instrument  of 
sale  should  be  complete  before  the  contract  of  sale  has  its  binding 
force.  The  institutes  require  the  signature  contrahentium.  This 
may  be  understood  to  refer  to  those  who  contract  some  obligation: 
when  the  price  has  been  paid  beforehand,  the  vendor  is  the  only  per- 
son who  binds  himself;  who  contracts  the  obligation — his  signature 
is  therefore  requisite  to  bind  him — the  assent  of  the  vendee,  when  he 
is  admitted  by  the  vendor  to  have  paid  the  price,  cannot  be  denied  by 
the  vendor,  because,  if  he  is  estopped  by  his  deed  from  denying  what 
he  has  solemnly  admitted  therein,  this  assent  may  be  proved  by 
matter  aliunde,  in  the  same  manner  as  the  assent  of  the  donee  under 
the  Roman  law,  which,  though  essential  to  the  perfection  of  the  gift, 
need  not  appear  by  his  subscription  of  the  deed  of  gift,  and  might  be 
made  per  epistolam.  From  the  wording  of  the  deed  it  does  not  ap- 
pear that  the  vendee  was  named  therein  as  a  party  whose  signature 
was  expected. 
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It  does  not  appear  to  me  that  the  district  judge  erred  in  allowing 
the  deed  to  be  read. 

II.  The  vendee  of  an  estate  cannot  be  disturbed  on  the  score  of 
lesion,  in  the  sale,  by  which  his  vendor  acquired  it.  The  sale  is  not 
therefore  void,  and  if  the  first  vendor  wishes  to  avail  himself  of  the 
benefit  of  the  law,  he  must  bring  suit  to  have  the  act  set  aside,  giving 
his  own  vendee  the  option  of  paying  the  difference  between  the  just 
price  and  that  which  was  paid.  In  the  present  case,  the  sale  was 
preceded  by  an  agreement  or  compromise,  the  effect  and  validity  of 
which  is  about  to  be  considered,  which  likely  destroyed  the  plaintiff's 
claim  on  the  score  of  lesion. 

HI.  The  price  stated  in  the  agreement  of  the  21st  of  August  1796, 
is  not  conclusive.  Id  cerium  est  quod  cerium  reddi  potest.  The 
fees  and  charges,  attendant  on  the  procuring  of  a  grant  of  land,  may, 
with  great  facility,  be  ascertained.  The  grantee  who  pays  them, 
acquires  by  the  very  act  of  payment,  the  certainty  of  his  disburse- 
ments. 

The  absence  of  Flowers'  signature  to  it,  might  perhaps  have 
availed  Bradford,  when  he  was  called  upon  for  the  execution  of  the 
obligation  he  submitted  to,  but  cannot  avoid  the  performance  of  it. 
It  surely  cannot  be  urged  by  the  party  who  has  carried  his  pollicita- 
tion into  effect,  and  gave  what  he  had  offered  to  give,  that  the  party 
who  received  it  did  not  accept  the  offer  of  it,  when  the  thing  had 
passed  from  the  person  who  made  the  pollicitation,  to  him  to  whom 
it  was  made,  and  from  him  to  a  vendee. 

IV.  Abelard  Bradford,  one  of  the  plaintiffs,  being  called  upon  to 
acknowledge  or  deny  his  ancestor's  signature  to  the  deed  of  sale 
and  agreement,  on  an  interrogatory  put  to  him,  on  the  part  of  the 
defendant,  admitted  it;  but  added  these  documents  were  signed  while 
his  ancestor  was  in  duress,  and  through  the  threats  and  menaces  of 
A.  Blanchard,  and  of  the  commandant  and  governor,  Grandprfe. 

The  appellee  and  defendant  urged  in  the  district  court  that  the 
part  of  the  answer  which  contains  the  allegation  of  duress  ought  to 
have  been  stricken  out,  not  being  called  for  by  the  interrogatory. 

We  are  of  opinion  that  the  district  court  very  properly  refused  to 
strike  it  out.  He,  who  is  called  upon  to  answer  whether  a  particular 
act  was  done,  may  declare  such  material  circumstances  as  affect  its 
essence  or  validity.  Nothing  is  more  of  the  essence  of  the  execution 
of  an  act,  than  the  freedom  of  the  party  executing  it:  and  the  ends  of 
justice  cannot  be  answered  unless  those  who  are  called  upon  to 
administer  it,  be  informed  of  any  circumstance,  which  so  materially 
affects  an  act  as  violence. 

V.  But  the  threats  of  Blanchard  were  only,  that  in  case  Bradford 
did  not  convey  to  Flowers  part  of  the  tract  of  land,  which  both 
parties  were  endeavoring  to  obtain  from  the  Spanish  government, 
a  representation  would  be  made  to  the  governor  general.  We  see 
nothing  illegal  in  this  threat.  The  use  of  legal  means,  even  the  im- 
prisonment of  a  debtor,  by  a  lawful  process,  is  not  such  a  violence  as 
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will  avoid  an  agreement  which  it  may  be  said  to  coerce.  The 
violence  must  be  an  illegal  one. 

That  of  Grandpr6  was  of  the  same  kind;  he  was  a  judicial  magis- 
trate, before  whom  a  suit  was  pending  between  Bradford  and  Flow- 
ers, and  if  he  threatened  Bradford  with  imprisonment,  by  pointing 
to  the  guard  at  his  door,  we  are  bound  to  conclude  he  meant  only  to 
hint  at  a  legitimate  exertion  of  his  powers. 

Those  facts,  contradicting  the  answer  of  Abelard  Bradford,  appear 
by  testimony  and  authentic  documents.  The  jury,  who  have  passed 
on  the  case,  were  satisfied,  and  that  from  the  whole  of  this  evidence, 
that  there  was  no  duress;  and  we  see  nothing  that  induces  a  doubt 
of  the  correctness  of  the  conclusion  which  they  have  drawn. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 

Duncan,  for  the  plaintiffs. 

Derbigny,  for  the  defendant. 


Girod  v.  Perroneau's  Heirs-     (Ante  162.)     XI.  224. 

ON  application  for  a  rehearing,  the  court  amended  their  former 
decree  in  such  a  manner  that,  instead  of  dismissing  the  appeal,  the 
cause  was  remanded  to  enable  the  judge  to  make  out  his  certificate 
according  to  law.  According  to  the  decision  in  Franklin  v.  Kembal, 
5  Martin,  666,  when  the  cause  is  tried  on  written  documents  alone, 
the  judge  may  certify  at  any  time  as  long  as  his  memory  permits 
him. 


Day  v.  Eastburn.     XI.  232. 

HELD,  no  appeal  can  be  allowed  after  two  years  have  expired 
from  the  rendition  of  final  judgment. 
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Ferrer  v.  BoffiL     XL  234. 

APPEAL  from  the  court  of  probates  of  the  parish  of  New  Orleans. 

This  appeal  is  taken  from  thev  decision  of  the  court  of  probates, 
rejecting  several  charges  in  the  account  of  the  defendant  executor  of 
the  last  will  and  testament  of  Sebastian  Ferrer,  deceased. 

In  delivering  the  opinion  of  the  court,  Porter,  J.,  said: 

The  charge  of  counsel's  fee,  for  defending  the  executor  against  the 
suit  of  the  heir,  calling  on  him  to  surrender  the  property  in  his  hands 
belonging  to  the  succession,  cannot  be  admitted.  The  action  was  not 
commenced  tmtil  after  a  year  had  elapsed  from  the  date  of  his  ap- 
pointment; his  authority  of  course  had  expired.  If  the  appellant  felt 
any  doubt  as  to  the  character  of  the  person  claiming  the  estate,  he 
should  have  rendered  his  account  to  the  court  of  probates,  contradic- 
torily with  the  attorney  for  the  absent  heirs,  and  surrendered  the  pro- 
perty to  the  curator  appointed  to  receive  it. 

The  suit  brought,  alleging  fraud,  and  afterwards  discontinued,  can- 
not be  distinguished  from  unfounded  actions  that  are  of  every  day's 
occurrence  in  our  courts,  and  that  are  abandoned  as  soon  as  caprice, 
or  a  want  of  evidence  induces  the  plaintiff  to  pursue  that  course; 
whether  the  action  complained  of  here  was  such  a  one  as  would  fur- 
nish ground  for  damages,  cannot  be  examined  in  this  suit;  nor  can 
the  expenses  incurred  in  it  be  set  off  against  the  demand  now  made 
on  the  executor  to  surrender  the  property  of  the  succession  entrusted 
to  his  care. 

The  fee  paid,  for  instituting  suit  to  have  the  settlement  between 
Ferrer  and  his  former  partner  annulled,  must  also  be  rejected.  When 
money  is  given  by  an  executor,  on  a  quite  uncertain  event,  he  should 
show  that  the  interests  of  the  succession  required  it,  or  at  least  make 
out  a  strong  case,  to  induce  a  belief  they  did;  and  that,  under  all . 
circumstances,  it  was  a  sound  exercise  of  the  discretion  vested  in  him. 
This  he  has  not  done.  On  the  contrary,  from  what  appears  on  record, 
there  is  every  probability  he  could  not  have  succeeded  in  the  action 
commenced.  He  might  well  have  waited  to  consult  the  heir,  or  his 
agent  before  he  took  so  important  a  step;  more  particularly  as  his 
authority  of  executor  had  expired  at  the  time  he  made  this  disposition 
of  the  money  entrusted  to  him. 


16< 
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Ritchie  et  a/.,  Syndics,  v.  White  et  al.     XL  239. 

The  stay  of  proceedings  granted  to  an  insolvent  does  not  prevent  the  seizure  of  the  goods 

of  a  third  person  found  on  the  premises  leased. 
The  lessor  must  for  himself  pursue  the  property  within  the  prescribed  period;  as  to  his 

privilege,  he  is  not  represented  by  the  syndics  to  the  estate. 

APPEAL  from  the  court  of  the  first  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  commenced  by  the  syndics  to  recover  a  certain 
quantity  of  merchandise,  described  in  their  petition,  or  its  value,  from 
the  defendants,  who  received  the  goods  in  dispute  from  the  insolvents, 
after  an  order  had  been  made  to  stay  proceedings  against  the  latter, 
upon  an  application  to  surrender  their  property  for  the  benefit  of  their 
creditors.  It  is  stated  in  the  petition,  that  these  goods  are  subjected 
to  special  liens  and  privileges,  on  account  of  rent  of  the  house  in  which 
they  were  stored,  to  the  amount  of  four  hundred  dollars  and  upwards, 
and  also  for  a  large  amount  due  to  the  United  States,  on  custom-house 
bonds,  &c. 

The  judgment  of  the  district  court  being  in  favor  of  the  plaintiffs, 
only  for  the  amount  claimed  on  account  of  rent,  they  appealed. 

The  evidence  in  the  cause,  and  admissions  of  the  parties,  show 
that  the  goods  in  question  are  not  the  property  of  the  insolvents,  but 
were  held  by  them  on  consignment  from  the  owners:  for  whom  the 
defendants  received  and  now  hold  them.  This  is  literally  true,  in 
relation  to  all,  except  thirty-eight  bags  of  pepper,  which  were  bought 
by  the  bankrupts  on  account  of  the  consignors,  and  paid  for  with  the 
funds  of  the  latter.  These  circumstances,  it  is  believed,  place  this 
property  on  the  same  footing  with  the  rest  of  the  goods. 

In  case  of  failure  and  cessio  bonorum,  it  is  clearly  the  duty  of  the 
insolvent  to  surrender  all  his  own  goods:  but  to  give  up  as  his  own, 
those  of  another  person,  which  might  be  in  his  possession,  at  the 
time  of  such  failure,  would  be  illegal  and  dishonest. 

In  the  present  case,  it  appears  that  the  insolvents  delivered  to  the 
defendants,  property  which  they  held  not  as  owners,  but  as  agents 
for  other  persons:  in  so  doing,  we  believe  they  acted  legally  and 
honestly;  and  the  appellees  ought  not  to  be  disturbed  in  their  posses- 
sion, unless  it  be  shown  that  some  lien  or  privilege  followed,  and  still 
attached  to  the  goods  (at  the  commencement  of  this  suit)  in  the  hands 
of  these  last  possessors.  This,  in  our  opinion,  the  plaintiff  and  appel- 
lant has  failed  to  do,  and  consequently  has  no  good  grounds  of  com- 
plaint against  the  judgment  of  the  court  a  quo,  which,  as  to  him,  ought 
to  be  affirmed. 
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But  the  appellees,  in  pursuance  of  a  late  act  of  the  legislature,  in 
answering  to  the  appeal,  have  assigned  errors,  on  which  they  rely  to 
have  judgment  reversed  in  toto. 

In  relation  to  these  errors,  we  are  of  opihion,  that  the  syndic,  in 
representing  the  mass  of  the  creditors,  represents  each  individual 
composing  said  mass,  so  far  as  concerns  the  property  of  the  cedant, 
which  he  is  bound  to  administer  for  the  benefit  of  all  who  may  be 
interested  therein,  whatever  may  be  the  different  interests. 

The  only  question  of  any  difficulty  in  the  cause,  (as  suggested  by 
the  counsel  for  the  plaintiff,)  relates  to  the  claim  of  privilege  made  on 
behalf  of  the  lessor  of  the  insolvents,  on  all  the  goods  found  in  the 
store  yrhich  was  leased,  whether  belonging  to  them  or  to  other  per- 
sons. When  a  house  is  let  chiefly  for  a  store  or  shop,  the  landlord 
or  lessor  may  seize  the  goods  found  in  it,  to  pay  rent,  and  this  his 
privilege  follows  them  even  after  removal,  provided  he  prove  their 
identity,  and  urge  his  claim  within  a  fortnight  from  the  day  of  their 
removal.     Civil  Code,  468,  art.  74. 

The  pursuit  of  the  goods  of  a  third  person  to  pay  rent  on  a  contract 
of  lease,  as  provided  for  by  law,  is  clearly  a  proceeding  in  rem,  in 
which  the  lessee  has  no  direct  and  immediate  interest:  therefore  pro- 
tection granted  to  him  and  his  property,  ought  not  to  delay  the  lessor 
from  seizing  such  goods  whilst  they  remain  in  the  leased  premises; 
or  if  pursued  in  the  hands  of  another  person,  within  the  time  limited 
by  law.  As  to  this  extraordinary  privilege  of  landlords,  it  is  believed 
that  they  are  not  represented  by  syndics,  appointed  to  represent  the 
mass  of  creditors  in  the  management  of  insolvent  estates;  but  that 
they  may  and  must  for  themselves,  and  in  their  own  right  pursue  the 
property  within  the  prescribed  period,  or  lose  the  privilege.  From 
this  view  of  the  case,  it  is  believed  that  the  judgment  of  the  district 
court  is  erroneous. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  it  be  avoided, 
annulled  and  reversed,  and  the  judgment  be  rendered  for  the  defen- 
dants and  appellees,  with  costs  in  both  courts. 

Hennen,  for  plaintiffs. 

Workman,  for  defendants. 
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Marie  Louise  v.  Cauchoix.     XL  243. 

A  private  act  does  not  become  authentic  by  its  being  recorded. 

A  pariah  judge  has  no  authority  to  receive  the  acknowledgment  of  a  deed. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court* 

The  plaintiff  stated  herself  to  be  the  owner  of  a  negro,  according  to 
a  bill  of  sale  annexed  to  the  petition,  whom  the  defendant  unlawfully 
detains. 

The  defendant  pleaded  the  general  issue,  and  set  up  a  title  to  the 
slave. 

There  was  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

At  the  trial,  the  plaintiff  offered  in  evidence  a  notarial  sale  of  the 
slave,  from  Laconture  to  L'Eglise,  dated  December  7, 1807,  and  a 
certified  copy  of  a  private  act  of  sale  from  I/Eglise  to  herself,  dated 
January  4,  1808,  acknowledged  before  the  judge  of  the  parish  of 
Avoyelles,  on  the  17th  of  May  following. 

To  the  reading  of  this  certified  copy  the  defendant's  counsel  object- 
ed, but  his  objection  was  overruled,  whereupon  he  took  a  bill  of 
exceptions. 

It  seems  to  us  the  parish  judge  erred.  The  act  of  sale  from 
L'Eglise  to  the  plaintiff  was  a  private  one,  and  when  she  recorded 
it  in  the  office  of  the  parish  judge  of  Avoyelles,  as  she  would  have 
done  in  other  parishes  in  the  office  of  a  notary  public,  she  did  not 
alter  its  character,  though  she  gave  it  effect  against  third  persons.  It 
became  a  registered,  or  a  recorded  act,  without  becoming  a  record, 
which  proves  itself,  without  ceasing  to  be  a  private  act. 

It  is  true  the  act  was  acknowledged  by  T/Eglise  before  the  parish 
judge  of  Avoyelles,  who  has  certified  his  acknowledgment  But  this 
acknowledgment  is  not  subscribed  by  L'Eglise,  nor  was  the  judge 
who  received  it,  attended  at  the  time  by  any  witness.  This  act  of 
acknowledgment,  not  being  clothed  with  the  signature  of  the  vendor, 
nor  of  any  witness,  and  containing  no  mention  of  his  inability  to  sign, 
cannot  be  considered  as  a  notarial  act,  and  we  do  not  know  any  law 
authorising  a  parish  judge  as  such,  to  receive  the  acknowledgment  of 
a  grantor. 

We  conclude,  the  court  a  quo  erred  in  admitting  in  evidence  the 
copy  of  a  private  act,  while  there  was  no  evidence  of  the  genuine- 
ness of  the  original. 

M  Porter,  J.,  was  absent  during  the  trial  from  indisposition. 
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There  were  other  objections  taken  to  the  act  of  sale,  and  as  to  its 
effects;  but  as  these  were  grounded  on  and  supported  by  quotations 
of  the  Civil  Code,  which  was  approved  by  the  governor  on  the  31st 
of  March,  1808,  while  L'Eglise's  sale  is  of  the  4th  of  January  pre- 
ceding, we  think  the  judgment  ought  to  be  reversed,  and  the  case 
remanded  with  directions  to  the  judge,  not  to  admit  the  copy  certified 
by  the  judge  of  the  parish  of  Avoyelles,  as  an  authentic  act,  and  that 
the  costs  of  this  appeal  be  borne  by  the  plaintiff  and  appellee. 

Ripley,  for  the  plaintiff. 

Seghers,  for  the  defendant. 


Gray  v.  Trafton.     XI.  246. 

A  jndgment  in  a  suit  by  attachment  is  evidence  of  the  debt  in  another  suit  brought  in  the 

same  state. 

APPEAL  from  the  court  of  the  first  district. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  effect  and  force  of  the  judgment  obtained  by  the  plaintiff,  in 
his  first  suit,  is  to  be  ascertained  by  an  examination  of  the  act  of  the 
legislature,  which  introduced  in  this  state,  or  the  then  territory,  pro- 
ceedings by  attachment,  as  they  are  now  used.  It  is  contended,  they 
are  merely  proceedings  in  rem,  the  end  of  which  is  the  condemnation 
and  sale  of  the  property  attached. 

Proceedings  in  personam,  against  an  individual  owing  no  kind  of 
allegiance  to  the  sovereign  in  whose  courts  they  are  instituted, 
appear  at  first  view  odious;  and  if  the  courtesy,  that  ought  to  prevail 
between  independent  nations,  does  not  require  the  courts  of  any  of 
them  should  assist  in  giving  effect  to  the  laws  of  another,  to  the 
injury  of  her  own  citizens,  a  court  may  feel  considerable  reluctance 
in  giving  effect  to  a  judgment  rendered  against  an  individual,  in  the 
tribunals  of  a  sovereign  to  whom  he  is  an  utter  stranger,  and  in 
which  he  was  not  nor  could  be  personally  cited. 

But  when  the  legislator  expressly  declares  his  intention,  that  claims 
of  individuals  of  other  nations,  whose  property  may  be  found  in  the 
country,  should  be  examined  and  enforced  in  his  courts,  these  cannot 
decline  carrying  the  legislative  will  into  effect,  on  the  ground  that  it 
is  unreasonable  and  unjust  that  a  defendant  should  be  bound  by  the 
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decision  of  the  court  of  a  sovereign,  to  whom  he  is  an  utter  stranger, 
whose  dominions  he  never  entered,  and  in  a  case  of  which  he  had 
no  personal  notice.  In  this  country,  the  constitutionality  of  a  law  is 
the  only  ground  on  which  a  court  of  justice  can  refuse  obedience. 

Process  of  attachment  is  a  legal  mode  of  recovering  a  debt  due 
from  a  pe'rson  being  about  permanently  and  absolutely  to  move  from 
the  territory,  before,  in  the  common  course  of  proceeding,  judgment 
could  be  rendered,  and  execution  issued  against  such  a  defendant;  or 
from  a  person  residing  out  of  the  territory,  or  departed  therefrom,  or 
who  conceals  himself,  so  that  a  citation  cannot  be  served  on  him,  so 
as  to  compel  in  answer  to  the  plaintiff's  petition.  1  Martin's  Dig. 
512,  n.  6. 

In  the  first  case,  that  of  a  person  being  about  to  remove,  it  may  be 
said  that  the  only  object  of  the  proceedings,  which  the  legislature  had 
in  view,  was  the  security  of  the  debt.  In  the  last,  that  of  a  person 
concealing  himself,  an  additional  one  was  certainly  contemplated,  viz. 
to  compel  the  defendant  to  answer;  otherwise  he  would  be  permitted 
to  avail  himself  of  his  own  wrong:  against  such  a  defendant  the  pro- 
ceedings must  be  considered  as  in  personam;  otherwise  the  will  of 
the  legislators  will  be  defeated.  And  all  the  cases  mentioned  in  the 
law  are  placed  on  the  same  footing;  no  distinction  is  made  between 
a  person  residing  out  of  the  country  and  one  concealing  himself  to 
avoid  the  service  of  the  citation. 

It  is  not  always  wrong,  that  a  person  who  resides  out  of  the  state 
should  be  compelled  to  answer  in  his  courts.  If  he  came  in,  and 
after  having  created  a  debt  here,  withdraws  without  discharging  it, 
nothing  ought  to  prevent  his  answer  being  required  by  the  attach- 
ment of  any  property  he  left  behind.  Be  that  as  it  may,  the  legisla- 
ture having  made  no  distinction  in  cases  of  attachment,  between  a 
person  residing  out  of  the  state  and  one  concealing  himself  to  avoid 
the  service  of  the  citation,  we  cannot  make  any.  The  express  terms 
of  the  law  are  clear  and  free  from  ambiguity;  we  cannot  disregard 
the  letter  under  the  pretence  of  preserving  its  spirit.  In  practice,  the 
courts  of  this  country,  in  giving  judgment  in  attachment  cases,  have 
never  considered  the  proceedings  in  rem,  giving  judgment  that  the 
property  attached  be  condemned  and  sold  to  satisfy  the  claims;  but 
as  judgment  in  personam,  having  judgment  that  the  plaintiff  recover 
from  the  defendant,  &c.  Whatever  may  be  urged  in  regard  to  a 
judgment  rendered  in  another  state,  those  of  the  courts  of  this  state 
must  be  viewed  here  in  the  light  in  which  the  legislature  has  placed 
them. 

Further,  the  judgment  in  this  case  was,  that  the  plaintiff  recover, 
&c,  not  that  the  property  be  condemned  and  sold,  and  it  stands  unre- 
versed. 

We  conclude  the  judge  a  quo  erred  in  refusing  to  admit  the  judg- 
ment offered  in  evidence. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  annulled,  avoided  and  reversed,  and  the  case  be  remanded,  with 
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directions  to  the  judge,  to  proceed  to  a  new  trial,  and  to  admit  the 
judgment  offered  in  evidence.  The  costs  of  this  appeal  to  be  borne 
by  the  defendant  and  appellee. 

Hawkins,  for  the  plaintiff. 

Carleton,  for  the  defendant. 


Fortin  v.  Randolph.     XI.  268. 

HELD,  an  order  setting  aside  a  judgment  by  default  ancj  con- 
tinuing the  case,  is  not  a  final  judgment,  and  does  not  work  a  grievance 
irreparable,  therefore  cannot  be  appealed  from. 


Hanna's  Syndics  v.  Loring.     XI.  276. 

THIS  suit  was  commenced  by  attachment  to  recover  certain  notes 
delivered  by  Hanna  to  the  garnishees,  agents  for  Loring.  In  the 
opinion  of  the  court,  the  plaintiffs  misconceived  their  remedy.  At- 
tachment is  not  given  by  our  law,  to  compel  the  delivery  of  a  specific 
thing.  An  action  could  have  been  brought  directly  against  the  person 
in  whose  hands  the  obligations  were  placed. 
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Millaudon  v.  New  Orleans  Water  Company.     XI.  278. 

In  case  of  insolvency,  the  vendor  has  a  privilege  on  the  proceeds  of  the  movable  sold  by 
him,  which  is  in  the  debtor's  possession  at  the  time  of  failure,  and  has  been  disposed  of 
by  the  syndics. 

Experts  cannot  be  appointed  to  examine  property,  in  order  to  ascertain  its  value — nor  to 
their  report,  legal  evidence. 

APPEAL  from  the  court  of  the  first  district 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  appeal  has  been  brought  up  by  L.  Millaudon,  who  complains 
that  he  was  not  placed  on  the  tableau  of  distribution  of  the  Orleans 
Water  Works  Company,  as  a  privileged  creditor. 

He  asserts,  that  he  sold  to  that  corporation  a  steam-engine,  and 
that  there  is  yet  due  him  2812  dollars,  26  cents,  the  balance  of  the 
purchase  money.  The  testimony  taken,  does  not  establish  the  sale 
so  clearly  as  could  be  wished;  we  draw  that  conclusion  from  it, 
however,  because  it  is  the  most  favorable  to  the  appellees.  If  we 
adopted  that  for  which  they  contend,  we  should  be  obliged  to  hold, 
that  the  engine  itself  was  yet  the  property  of  the  appellant. 

This  preference  is  claimed  on  two  grounds. 

That  the  engine  having  been  incorporated  with  the  buildings,  has 
become  immovable  property;  Civil  Code,  98,  art.  20,  21;  Ibid. 
470,  art.  75,  and  that,  as  vendor,  he  has  a  right  to  be  paid  before 
other  creditors. 

That  the  object  sold  was  movable,  and  that  he  has  a  privilege  for 
the  price  so  long  as  it  remains  in  the  debtor's  possession. 

The  opinion  formed  by  the  court  on  the  last  point,  renders  an 
examination  of  the  first  unnecessary. 

The  law  gives  the  vendor  the  right  to  be  paid  in  preference,  out 
of  the  proceeds  of  the  movable  effects  sold  by  him,  while  they 
remain  in  the  debtor's  possession.  Civil  Code,  470,  art.  74,  n.  5. 
This  principle  was  recognised  and  enforced  in  the  case  of  Hobson  et 
al.  v.  Davidson's  Syndics,  8  Martin,  422. 

Some  difficulty  was  presented  to  our  minds  in  examining  this  case, 
by  the  clause  in  our  Code  immediately  following  that  which  has 
been  just  quoted,  as  conferring  this  privilege.  It  would  seem  on  a 
cursory  examination,  to  have  limited  the  creditor's  right  to  a  certain 
time,  and  on  the  condition,  that  the  effects  were  found  in  the  same 
state  as  when  sold.  A  collation,  however,  of  the  French  and  English 
texts  of  the  law,  has  satisfied  us  that  this  provision  applies  only  in 
case  suit  is  brought  to  get  back  the  thing  sold. 
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We  are,  therefore,  of  opinion,  that  the  appellant  has  a  privilege  on 
the  proceeds  of  the  engine. 

The  appellees,  however,  say  this  privilege  should  have  been  record- 
ed. It  was  held  in  the  case  of  Lafin  v.  Sadler,  4  Martin,  470,  that 
the  statute  of  1613,  1  Martin's  Dig.  700,  did  not  extend  to  the  tacit 
lien  possessed  by  workmen  and  others,  who  furnished  materials  for  a 
building.  This  case  does  not  appear  to  differ  from  that  in  principle, 
and  as  we  are  satisfied  with  the  correctness  of  the  opinion  there  pro- 
nounced, we  must  hold  here,  that  it  was  not  necessary  for  the  vendor 
to  record  the  sale  of  the  movables  on  which  he  claims  a  privilege. 

We  have  been  asked  to  receive  the  plea  of  prescription  in  this 
court.  It  is  unnecessary  to  give  an  opinion,  whether  it  is  not  too 
late  to  offer  this  exception;  for,  as  the  cause  must  be  remanded  for 
further  proof  in  certain  points,  the  parties  can  have  the  benefit  of  this 
exception  in  the  inferior  court. 

The  appellant  has  not  proved  the  amount  due,  nor  the  price  for 
which  the  engine  was  sold.  He  made  an  attempt  to  establish  the 
latter  fact,  by  applying  for  experts,  which  the  court  refused  him,  and 
in  our  opinion  correctly*  He  should  have  brought  witnesses  in  the 
ordinary  way  to  prove  his  case.  Our  law  has  not  made  any  provision 
for  selecting  persons  to  examine  property  situated  as  this  was,  nor  for 
receiving  their  report  as  evidence. 

It  is  ordered,  adjudged  and  decreed,  that  tire  judgment  of  the 
district  court  be  annulled,  avoided  and  reversed;  that  this  cause  be 
remanded  for  a  new  trial,  and  that  the  appellant  pay  the  costs  of  this 
appeal. 

Seghers,  for  the  plaintiff. 

Hennen,  Livingston,  and  Morse,  for  the  defendants. 


Richards  et  al.  v.  Louisiana  Insurance  Company. 

XL  281. 

THE  only  question  in  this  case  is  one  entirely  of  fact  relating  to 
the  sea-worthiness  of  the  vessel.  The  cause  was  submitted  to  a  jury 
in  the  court  below  who  found  a  verdict  for  the  plaintiffs.  There 
was  a  motion  for  a  new  trial,  which  being  overruled,  and  judgment 
rendered  on  the  verdict,  the  defendants  appealed.  The  whole  of  the 
Vol.  II.— 17 
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testimony  accompanied  the  record.  From  an  examination  of  the 
evidence,  the  Supreme  Court  came  to  a  conclusion  opposed  to  the 
finding  of  the  jury,  and  remanded  the  case  for  a  new  trial. 


Jackson  v.  Larche.     XI.  284. 


The  defendant  can  not  plead  in  bar  that  the  plaintiff  brought  a  suit  for  the  same  cause  of 
action,  which  he  dismissed. 

Nor  that  other  persons  have  sned  him  for  the  same  trespass,  and  that  these  suits  must  be 
cumulated. 

A  court  may  permit  counsel  to  reduce  to  form  the  answer  of  a  jury  to  one  of  the  ques- 
tions submitted  to  them,  and  hand  it  for  their  consideration. 

Although  damages  are  not  incurred  beyond  the  costs,  for  bringing  an  action,  in  which 
one  fails,  yet  he  who  resorts  to  extraordinary  remedies,  as  an  injunction,  &c  must 
compensate  his  adversary  in  case  of  failure. 

Damages  may  be  given  in  such  a  case,  beyond  the  penalty  of  the  bond. 

• 

APPEAL  from  the  court  of  the  first  district. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  the  first  impression  in  this  state,  and  the  ques- 
tions which  arise  out  of  it  are  of  considerable  importance  to  the 
parties  and  the  public.    We  have  given  to  it  much  consideration. 

The  petition  avers,  that  the  plaintiff  is  the  owner  and  possessor  of 
a  certain  lot  of  ground  in  this  city;  and  that  he  had  contracted  with 
certain  persons  to  erect  thereon  a  large  brick  house,  to  be  completed 
on  the  20th  day  of  November,  1820.  That  in  pursuance  of  their 
contract,  these  persons  laid  the  foundation,  and  proceeded  to  erect 
the  building;  when  they  were  stopped  from  making  further  progress 
in  the  work,  by  an  injunction  obtained  at  the  suit  of  the  defendant, 
by  reason  of  which  the  said  house  was  not  completed  until  a  long 
time  after,  and  the  plaintiff  suffered  damages  to  the  amount  of  three 
thousand  five  hundred  dollars. 

It  is  further  averred,  that  the  said-  injunction  was  obtained  mali- 
ciously, and  that  it  was  afterwards  dissolved.  Judgment  is  prayed 
for  the  sum  already  mentioned. 

To  this  petition  the  defendant  pleaded  several  exceptions;  the 
general  issue;  alleged  title;  and  possession  in   herself;  positively 
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denied  malice,  and  averred  that  the  proceedings  complained  of  were 
in  pursuance  of  what  she  conceived  her  just  rights. 

For  the  better  understanding  of  the  case,  it  is  necessary  to  state, 
that  in  the  petition  filed  by  the  present  defendant,  in  order  to  obtain 
the  injunction,  she  declared,  that  Mitchell,  who  had  commenced,  and 
was  about  to  continue,  to  erect  a  wall  on  her  lot,  was  acting  under 
the  orders  of  Jackson,  the  present  plaintiff,  whom  she  stated  to  be 
then  absent  from  the  state.  The  injunction  is  asked  against  Mitchell 
alone:  the  damages  are  laid  at  500  dollars,  and  the  bond  with  secu- 
rity, filed  by  her  to  answer  for  any  injury  the  defendant  Mitchell 
might  sustain,  is  for  that  sum,  and  payable  to  him. 

As  soon  as  Jackson  returned,  he  became  a  party  to  die  suit,  and 
contested  it  until  final  judgment 

The  suit  of  the  present  defendant,  as  has  been  already  intimated, 
complained  of  the  damages  suffered  from  the  trespass,  committed  on 
her  property;  and  judgment  was  asked  for  those  damages,  and  an 
injunction  to  prevent  a  renewal  of  the  trespass.  The  court  decided, 
that  she  recover  five  dollars  for  the  injury  sustained;  on  the  ground, 
that  supposing  the  property  to  be  in  Jackson,  he  had  illegally  entered 
en  k;  but  they  decreed  that  the  injunction  should  be  dissolved. 

Several  objections  have  been  made,  which  it  is  necessary  te  decide 
4m,  before  we  can  reach  the  merits. 

The  first  presented  to  us  is,  that  the  district  judge  did  not  give  an 
opinion  on  certain  peremptory  exceptions  made  in  defendant's  answer; 
and  that  die  cause  must  be  reminded  for  his  decision  on  them.  In  our 
opinion  it  is  unnecessary  to  do  so.  A  final  judgment  has  been  given, 
and  that  is  sufficient  to  authorise  us  to  examine  all  the  matters  which 
may  appear  on  record.  If  the  exceptions  are  valid,  the  appellant 
can  have  the  benefit  of  them  here.  If  they  axe  not,  she  could  derive 
no  advantage  from  the  decision  of  the  inferior  tribunal. 

These  exceptions  are  as  follows: — 

1.  The  defendant  avers,  that  Jackson,  in  January,  1620,  com- 
menced an  action  in  the  parish  court,  for  the  same  cause  set  forth  in 
-the  petition  filed  in  this  case,  and  that  he  afterwards  discontinued  it. 
We  see  nothing  in  this  which  prevents  a  recovery  in  the  present  suit; 
to  make  the  former  action  a  bar,  she  should  have  shown,  that  it  was 
yet  pending,  or  had  been  prosecuted  to  judgment 

2.  It  is  next  pleaded  that  certain  persons,  viz.  J.  Mitchell,  A. 
Lemoyne  and  J.  Lambert,  have  instituted  two  suits  in  the  parish 
ttuirt,  claiming  damages  from  the  defendant,  by  reason  of  the  injunc- 
tion obtained  in  the  suit  against  Mitchell.  We  think  the  present 
plaintiff  cannot  be  affected  by  these  proceedings:  his  injuries  are  not 
theirs,  nor  have  they  a  right  to  vindicate  them.  A  judgment  has 
-not  the  authority  of  the  thing  judged,  unless  it  is  between  the  same 
parties:  a  fortiori,  the  pendency  of  an  action  between  others,  cannot 
have  the  effect  of  suspending  the  exercise  of  legal  rights  in  a  third 
person. 

9.  It  is  insisted,  that  all  these  suits  should  be  cumulated  before  the 
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same  tribunal  and  tried  together.  To  this  position  we  cannot  assent 
The  law  has  given  to  two  tribunals  jurisdiction  of  this  action;  and 
the  citizen  has  a  right  to  the  choice  of  either.  We  have  no  authority 
to  deprive  him  of  this  right,  unless  it  is  shown  that  justice  cannot  be 
done  to  others  without  compelling  him  to  resort  to  a  different  court. 
The  passage  quoted  from  Febrero  has  been  examined.  He  puts  a 
variety  of  cases  in  which  actions  should  be  cumulated.  There  is 
none  of  them  that  carry  the  doctrine  so  far  as  contended  for  here, 
except  that  which  states,  that  where  creditors  are  carrying  on  sepa- 
rate suits  for  distinct  and  independent  claims  against  their  debtor,  they 
should  all  be  cumulated  before  one  judge.  It  is  impossible  we  can 
yield  assent  to  this  doctrine,  or  enforce  a  similar  practice  here.  For 
nearly  eighteen  years  that  courts  have  administered  justice  under  our 
government,  in  this  country,  it  has  been  the  universal  understanding, 
that  the  statutes  creating  them,  gave  to  each  citizen  the  right  to  have 
his  claim  examined,  without  clogging  or  embarrassing  his.  suit,  by 
forcing  him  to  join  with  others;  and  we  are  of  opinion,  that  such  a 
practice  would  lead  to  great  confusion,  and  in  many  instances  work 
injustice.  One  example  will  suffice  to  pjove  this.  If  a  creditor  was 
on  the  eve  of  having  his  cause  tried  after  it  had  been  delayed  for 
years;  in  case  others  sued  his  debtor,  he  must  wait  until  their  de- 
mands were  ripe  for  examination,  before  he  could  be  permitted  to 
have  his  inquired  into. 

In  cases  of  insolvency,  there  exists  an  absolute  necessity  that  such 
a  course  should  be  pursued;  for  the  moment  the  failure  is  declared, 
all  the  creditors  become  at  once  plaintiffs  and  defendants,  as  it  respects 
each  other;  they  must,  therefore,  litigate  in  one  suit;  otherwise  jus- 
tice could  not  be  administered. 

There  is  still  a  bill  of  exceptions  to  be  disposed  of.  The  counsel 
for  the  plaintiff,  before  the  jury  retired,  drew  up  the  form  of  an 
answer  to  the  thirteenth  question  of  defendant.  This  was  objected  to, 
and  the  judge  permitting  it,  a  bill  of  exceptions  was  taken.  We  are 
unable  to  discover  that  any  error  was  committed  by  the  judge  in  this 
opinion,  or  that  injustice  was  done  in  consequence  of  the  counsel  hand- 
ing in  the  form  of  the  finding,  he  contended  the  jury  should  pronounce. 
It  could  have  had  no  influence  on  their  opinion.  In  our  sister  states,  we 
know  it  is  a  common  practice  for  counsel  to  draw  up,  and  put  in  legal 
ibrm,  special  verdicts,  and  justice  is  promoted  thereby.  It  is  not  per- 
ceived, that  it  will  have  a  different  effect  here;  nay,  it  is  of  obvious 
utility,  where  many  circumstances  are  involved  in  the  question  sub- 
mitted. For  juries  may  frequently,  from  want  of  experience,  in  these 
matters,  omit  something  of  importance,  which  was  proved  in  evi- 
dence, and  by  this  means  create  a  necessity  for  a  new  trial.  If  the 
defendant  supposed,  that  the  evidence  would  have  justified  a  differ- 
ent conclusion,  he  was  free  to  submit  also  a  form  agreeable  to  the 
views  of  it. 

The  most  important  question  in  the  cause  yet  remains.  The  coun- 
sel for  plaintiff  states,  that  this  action  is  brought  on  that  clause  in 
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Jhe  Code  found  in  art  316,  320,  which  provides,  that  whoever  in- 
jures another,  through  his  fault,  is  bound  to  repair  it.  We  agree,  with 
the  advocate  of  the  appellant,  that  this  word  fault  must  be  taken  in 
its  legal  sense.  Many  injuries  may  be  suffered,  which,  considered  in 
a  moral  point  of  view,  will  justify  that  imputation  on  the  person  who 
inflicts  them,  and  for  which  no  legal  remedy  exists.  We  must, 
therefore,  recur  to  other  provisions  of  the  law,  to  ascertain  whether 
the  act  complained  of  here,  is  that  kind  of  fault  for  which  an  action 
can  be  maintained. 

If  the  proceedings  of  the  defendant,  that  are  alleged  to  constitute 
the  injury  for  which  redress  is  demanded  here,  had  been  those  which 
belong  to  an  ordinary  suit  at  law,  it  would  perhaps  be  found,  if  it 
was  necessary  to  decide  the  question,  that  a  failure  to  succeed,  in  an 
action  of  that  kind,  does  not  authorise  a  demand  in  damages. 
Courts  of  justice  are  open  to  every  one,  and  it  is  of  the  first  impor- 
tance that  the  citizen  who  feels  himself  aggrieved,  or  who  imagines 
that  he  is  aggrieved,  should  find  bis  way  into  them  without  difficulty. 
The  law  inflicts  its  punishment,  if  he  makes  a  false  claim,  by  mulct- 
ing him  in  the  costs,  and  that  is  perhaps  enough,  without  subjecting 
him  to  an  investigation  of  his  motives  in  another  suit,  where  they 
may  be  mistaken,  and  must,  from  the  nature  of  things,  be  always 
imperfectly  understood.  It  is  far  better  that  twenty  persons  be  trou- 
bled by  vexatious  puits,  than  that  one  oppressed  or  injured  man 
should  be  deterred  by  the  fear  of  future  consequences,  from  making 
his  wrongs  known  to  the  justice  of  his  country,  and  having  them 
.redressed. 

But  the  same  regard  for  private  right  which  makes  it  so  impor- 
tant to  preserve  this  privilege  to  the  citizen,  is  opposed  to  the  exercise 
of  those  summary  remedies,  which  our  law  from  necessity  has  given 
in  some  instances.  They  are  in  a  great  measure  contrary  to  the  spirit 
of  our  constitution,  and  can  only  be  reconciled  with  it  by  the  reflec- 
.  tion,  that  the  improper  use  of  them  is  checked,  by  provision  having 
been  made,  that  if  resorted  to,  in  any  other  cases  but  those  contem- 
plated by  law,  redress  is  secured  to  the  sufferer.  In  regard  to  the 
writ,  which  was  the  means  of  inflicting  the  injury  complained  of  here, 
the  legislature  have  clearly  and  distinctly  .marked  their  jealousy  of  it 
Acts  of  1817,  p.  28,  sect  5. 

As  this  case  is  governed  by  the  statute  just  referred  to,  it  is  neces- 
sary to  quote  so  much  of  it,  as  will  enable  the  opinion  of  the  court  to 
be  clearly  understood.    It  declares— 

"  That  ,no  injunqtion  shall  be  granted  to  deprive  any  person  from 
the  free  disposal  or  use  of  his  property  in  his  actual  possession,  or  to 
stay  execution,  &c,  &c,  unless  the  party  who  sues  for  it,  gives  secu- 
rity as  in  case  of  attachment,  conditioned  for  the  payment  of  all  costs 
and  damages  to  the  defendant,  in  case  such  injunction  should  prove 
wrongfully  obtained." 

From  this  provision  we  conclude,  that  if  ,the  writ  of  injunction  is 
wrongfully  sued  out,  the  party  applying  for  it  is  responsible  for  all 
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the  damages  that  ensue.  The  bond  is  required,  as  a  means  of  secur- 
ing this  object. 

In  deciding  the  case  now  before  us,  we  may  be  aided  in  the  inves- 
tigation, by  supposing  that  the  present  suit  was  on  a  bond  taken 
under  the  act  cited.  In*such  a  case,  we  think  the  only  proof  neces- 
sary to  enable  the  plaintiff  to  recover,  would  be  the  execution  of  the 
bond,  and  the  dissolution  of  the  injunction;  for  whether  the  writ  is 
taken  out  in  a  case  not  contemplated  by  law,  or  procured  by  a  false 
representation  of  facts,  it  is,  in  the  language  of  the  statute,  wrongfully 
obtained.  Nor  is  there  any  thing  harsh  in  this  construction;  when 
a  just  cause  of  action  exists,  the  person  who  has  a  right  to  it,  should 
sue  in  the  ordinary  way,  and,  if  his  claim  be  doubtful,  he  ought  to 
wait  for  judgment,  before  he  deprives  a  citizen  of  his  property.  If, 
however,  he  chooses  to  pursue  a  more  energetic,  but  less  cautious, 
mode  of  proceeding;  if  in  his  anxiety  to  do  justice  to  himself,  he  does 
injustice  to  others,  and  abuses  a  privilege,  given  for  his  protection;  it 
is  right,  as  it  is  the  law  that  he  should  answer  for  the  consequences. 

No  bond,  however,  was  given  to  the  plaintiff;  and  it  is  contended, 
that  the  defendant  is  only  liable  to  an  obligation  taken  in  pursuance 
of  the  statute.  We  are  of  opinion,  that  this  circumstance  cannot 
affect  the  rights  of  the  parties.  The  bond  is  required  to  secure  to  the 
law  its  effect;  to  prevent  it  being  evaded.  The  giving  or  not  giving 
security,  cannot  change  or  weaken  the  responsibility  incurred  by 
taking  out  the  writ.  Besides,  if  bond  was  not  given,  who  is  to  suffer 
by  the  neglect?  It  would  be  most  emphatically  permitting  the  defen- 
dant to  take  advantage  of  her  own  wrong,  if  we  allowed  her  to  offer 
the  violation  of  a  law,  as  the  means  of  avoiding  an  obligation,  which 
would  have  been  created  by  an  observance  of  it. 

In  this  case,  the  jury  have  found  that  the  writ  of  injunction  was 
sued  out  maliciously.  This  more  than  brings  the  defendant  within 
the  statute;  and  the  judgment  given  on  the  verdict  must  be  affirmed, 
unless  the  other  means  of  defence  which  she  has  set  up  are  tenable. 

It  is  first  alleged,  that  the  suit  commenced  was  against  one  Mitch- 
ell, not  against  the  present  plaintiff.  But  the  petition  states,  that  the 
building  of  which  she  complained,  was  about  to  be  put  up  by  the 
directions  of  Jackson,  and  that  Mitchell  was  the  undertaker.  And  it 
is  the  opinion  of  the  court,  that  the  defendant  cannot  be  excused  to 
the  owner,  because  she  thought  fit  to  select  another  person  for  defen- 
dant. 

It  is  next  contended,  that,  in  giving  bond  to  Mitchell,  the  requisi- 
tions of  the  law  were  complied  with,  and  that  no  greater  responsi- 
bility was  incurred  than  for  the  sum  therein  expressed.  In  this 
position  we  cannot  concur.  We  have  already  observed,  that  the 
bond  was  required  as  an  additional  security.  Were  we  to  agree  in 
the  construction  which  the  appellant  gives  to  the  statute,  it  would 
have  often  a  contrary  effect;  for,  if  the  damages  amounted  to  more, 
as  in  the  case  before  us,  than  the  penal  sum  expressed  in  the  obliga- 
tion, the  plaintiff,  who  sued  out  the  writ,  would  not  be  responsible 
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for  all  damages;  he  would  be  liable  but  for  a  part,  and  a  small  part 
of  them. 

Should  we  even  admit  the  appellant  to  be  correct  in  this  position, 
she  does  not  bring  herself  within  the  act.  It  requires  bond,  as  in 
case  of  attachment;  that  is,  double  the  amount  sworn  to.  In  the 
petition  filed,  the  damages  are  stated  to  amount  to  500  dollars:  she 
swears,  that  she  has  been  injured  to  that  amount,  and  only  gives  an 
obligation  in  that  sum. 

It  is  still  urged,  that  the  plaintiff  has  not  proved  his  right  of  pos- 
session or  property  as  stated  in  the  petition.  This,  however,  is 
neither  a  petitory  nor  possessory  action.  It  is  one  for  wrongfully 
suing  out  a  writ  of  injunction,  and  thus  depriving  the  plaintiff  of  the 
enjoyment  and  use  of  his  property.  The  court  has  already  decided, 
that  the  injunction  should  be  dissolved;  every  question  therefore 
connected  with  the  right  of  possession  or  right  to  the  soil,  so  far  as 
they  were  involved  in  the  decision  of  that  suit,  or  necessary  to  be 
established  in  this,  are  now  res  judicata  between  the  parties,  and 
cannot  be  again  inquired  into.  Admitting  the  plaintiff  had  merely 
proved  that  the  defendant  prevented  him  from  erecting  a  common 
wall;  the  injunction  was  wrongfully  sued  out,  and  a  right  of  action 
accruecL  It  was  correctly  observed  from  the  bar,  that  it  might  be 
important  for  the  defendant  to  show  a  right  to  the  soil,  in  order  to 
rebut  the  malice  imputed  to  her,  but  that  the  plaintiff's  title  could 
not  be  disputed. 

This  opinion  rendeft  it  unnecessary  to  examine  several  bills  of 
exceptions  taken  to  the  evidence  of  title,  introduced  by  the  plaintiff. 

The  plaintiff  having  alleged  a  right  of  property  in  his  petition,  it 
might  be  supposed  he  ought  to  prove  it  But  if  the  evidence  sub- 
stantially proves  plaintiff's  right  to  recover,  the  court  will  decree  in 
his  favor,  though  he  should  aver  too  much.  9  Martin,  303,  and 
Bryan  and  Wife  v.  Heirs  of  Moore,  a  late  case. 

Livermorc,  for  the  plaintiff. 

Hennen,  for  the  defendant. 
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Harrod  et  al.  v.  Norms'  Heirs.    XI.  297. 

If  one  of  the  partners  be  executor,  the  partnership  can  not  bay  property  at  the  cafe  of  the 

teatator'a  citato . 

APPEAL  from  die  court  of  the  parish  and  city  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  house  of  Harrod  &  Ogdens  purchased  at  public  sale,  all  the 
property  left  by  the  late  Patrick  Norris.  G.  M.  Ogden,  a  partner  of 
that  firm,  was  one  of  the  testamentary  executors  of 'the  deceased,  at 
the  time  the  adjudication  took  place.  The  only  question  to  be  decid- 
ed, arises  out  of  these  facts.  The  parish  judge  decided  the  sale  was 
irregular  and  void,  and  the  plaintiffs  have  appealed. 

The  appellees  refer  us  to  the  following  law: 

No  man  who  is  testamentary  executor,  or  guardian  of  minors,  nor 
any  other  man  or  woman,  can  purchase  the  property  which  they 
administer,  and  whether  they  purchase  publicly  or  privately,  the  act 
is  invalid,  and,  on  proof  being  made  of  the  fact,  the  sale  must  be  set 
aside,  &c    Novisima  BecopUacion,  lib.  10,  tit.  12 9  ley  I. 

The  provision  is  imperative,  and  must  be  obeyed,  if  the  facts  bring 
the  case  within  it.  The  evidence  establishes  that  the  property  of  the 
testator  has  been  sold  by  auction,  and  that  by  that  sale,  the  executor 
became  owner  of  part  of  it  This  would  seem  to  bring  the  case  clearly 
within  the  spirit,  and  almost  within  the  letter,  of  the  law. 

The  appellants,  however,  contend  that  it  does  neither,  because  the 
purchase  was  made  not  by  G.  M.  Ogden,  the  executor,  but  by  Har- 
rod &  Ogdens.  To  this  position  we  cannot  assent  If  the  executor 
buys  in  his  own  name,  it  is  not  denied  that  the  law  considers  the  act 
as  null.  If  he  buys  under  that  of  another,  it  is  still  his  purchase,  and 
the  same  consequences  must  attend  it,  as  no  one  is  permitted  to  do 
indirectly,  that  which  he  is  prohibited  to  do  directly.  If  other  persons 
in  partnership  join  in  the  acquisition,  that  cannot  change  the  nature 
of  the  transaction,  or  prevent  us  from  seeing  that  he  has  acquired  pro- 
perty, which  the  law  says  he  shall  not  acquire.  We  cannot  perceive  any 
difference  between  his  buying  one  third  of  the  stock  in  trade  of  Norris, 
in  his  own  name,  and  acquiring  the  one-third,  through  a  purchase 
made  by  a  partnership  of  which  he  is  a  member.  If  the  case  was 
doubtful,  we  should  be  inclined  to  lean  to  this  construction,  for  how 
useless  would  this  salutary  law  be,  if  we  held  that  nothing  more  was 
required  to  avoid  its  operation,  than  the  insertion  of  another  name, 
or  the  aid  of  another  party. 

The  reason  for  introducing  this  principle  into  our  jurisprudence  is 
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obvious,  and  its  wisdom  manifest.  It  was  to  prevent  men  from  being 
led  into  temptation;  that  they  might  not  be  placed  in  a  situation  where 
their  private  interests,  and  their  duties  to  others  were  at  variance;  the 
law  presuming  that  in  such  case,  the  latter  would  be  sacrificed.  That 
danger  is  just  as  great  when  an  executor  buys  for  himself  and  others, 
as  when  he  makes  the  purchase  in  his  own  name.  The  character  of 
the  parties,  in  this  case,  cannot  be  permitted  to  have  any  influence  on 
our  judgment.  The  transaction  may  have  been  a  correct  one,  nay 
advantageous  to  the  estate  of  the  deceased.  But  our  Code  has  de- 
clared, (6,  art.  19,)  "That  when  to  prevent  the  commission  of  a  par- 
ticular class  of  frauds,  the  law  declares  certain  acts  void,  its  provisions 
are  not  to  be  dispensed  with,  on  the  ground  that  the  particular  act  in 
question,  has  been  proved  not  to  be  fraudulent." 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  parish  court  be  affirmed,  with  costs. 

Livingston,  for  the  plaintiffs. 

Segher$y  for  the  defendants. 


Fleming  v.  Conrad.     XI.  301. 

HELD,  neither  the  petition  nor  the  citation  need  be  in  the  French 
language. 

But  copies  must  be  served  in  the  English  and  French. 

If  the  sheriff's  return  show  that  the  petition  and  citation  were 
served  on  the  defendant,  it  will  be  presumed  they  were  served  as  the 
law  requires. 

|  |A  judgment  by  default  may  be  made  final,  even  when  the  object 
of  the  suit  is  the  recovery  of  land. 
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Aubry  and  Wife  v.  Folse  and  Wife.     XI.'  306. 

THE  decision  of  this  case  depended  on  the  validity  of  a  Spanish 
adjudication:  a  decree  was  produced  by  which  the  adjudication  was 
declared  null  and  void,  the  purchaser  having  failed  to  comply  with 
the  terms  on  which  it  had  been  made. 

Notwithstanding,  the  court  was  of  opinion  that  the  adjudication 
was  not  annulled,  it  appearing  from  evidence  that  the  purchaser  had 
been  compelled  by  &  dispachd  execution  to  pay  the  price. 
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The  State  v.  New  Orleans  Navigation  Company. 

XI.  309. 


Congress  have  power  to  govern  the  territories  of  the  United  States;  and  may 

territorial  legislatures. 
The  governor  and  legislative  council  of  the  Orleans  territory  had  power  to  grant  the 

charter  of  the  New  Orleans  Navigation  Company. 
The  charter  is  not  affected  by  any  law  of  congress,  anterior  or  posterior  to  its  date. 
Louisiana  is  a  member  of  the  Union,  on  a  footing  with  the  original  states,  and  is  not 

bound  by  any  condition  subsequent,  annexed  to  her  admission. 

THE  court  having  heard  the  plaintiff's  and  the  defendants'  counsel, 
at  March  term,  ante  170,  gave  time  to  the  former  to  reply;  which 
he  afterwards  declined. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  attorney-general  has  sued  out  a  writ  of  scire  facias,  to. avoid 
the  charter  or  act  of  incorporation  of  the  defendants,  on  the  ground 
that  it  is  absolutely  void,  or  that  they  have  incurred  a  forfeiture  of 
it  by  nonfeasance. 

There  was  judgment  in  favor  of  the  defendants,  and  the  state 
appealed. 

Her  counsel  denies  the  political  existence  of  the  legislative  body 
who  granted  the  charter,  and  urges  that  it  is  inconsistent  with  the 
constitution  and  laws  of  the  United  States. 
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He  boldly  contests  the  power  of  congress  to  govern  the  territories; 
and  contends  that,  admitting  they  possess,  they  cannot  delegate  it 

On  this  part  of  the  case,  it  would  perhaps  suffice  to  repeat  what 
we  said  a  few  years  ago,  when  pressed  to  declare  that  the  office  of 
the  special  administrator  had  no  legal  existence. 

"The  governor  construed  his  commission  as  extending  to  the 
exercise  of  legislative  powers,  in  this  and  similar  instances,  in  which 
he  never  was  censured.  The  judiciary  of  the  late  territory  sanc- 
tioned his  conclusion,  by  sustaining  suits  and  giving  judgments,  in 
several  instances,  in  favor  of  that  officer.  Till  the  institution  of  the 
present  suit,  no  doubt  appears  to  have  been  harbored  of  the  legality 
of  the  office.  Many  estates  have  been  settled  by  the  special  admi- 
nistrator. It  would  be  attended  with  monstrous  consequences,  if 
by  declaring  that  the  office  never  legally  existed,  this  court  were 
to  annul  the  various  transactions  of  the  several  incumbents  who 
filled  it." 

"When,  in  the  case  of  Stewart  v.  Laird,  1  Cranch,  309,  a  judg- 
ment was  sought  to  be  reversed,  on  the  ground  that  the  judges  of 
the  Supreme  Court  of  the  United  States  had  no  power  to  sit  as  circuit 
judges,  without  having  been  appointed  as  such,  (in  other  words, 
that  they  ought  to  have  received  distinct  commissions  for  this  pur- 
pose,) that  court  thought  it  sufficient  to  observe  that  practice  and 
acquiescence  for  a  period  of  several  years,  commencing  with  the 
organisation  of  the  judicial  system,  afforded  an  irresistible  answer, 
and  had  indeed  fixed  the  construction;  that  it  was  a  cotemporary 
interpretation  of  the  most  forcible  nature,  and  this  practical  exposition 
was  too  strong  and  too  obstinate  to  be  shaken  or  controlled.  They 
concluded  the  question  was  now  at  rest,  and  ought  not  to  be  dis- 
turbed."   Rogers  v.  Beiller,  3  Martin,  669. 

A  majority  of  the  members  of  this  court  sat  for  years,  as  judges  of 
the  late  territory.  The  very  acceptance  of  their  commissions  was  a 
decision,  on  their  part,  that  the  offices  had  a  legal  existence.  Had 
they  been  afterwards  convinced  of  the  illegality  of  their  offices,  they 
could  only  have  declared  it,  by  descending  from  their  seats:  for,  if 
they  were  not  legal  magistrates,  they  had  no  capacity  to  say  so.  It 
was  their  misfortune  to  be  at  several  times  called  upon  to  exercise 
the  most  solemn  and  awful  parts  of  their  functions — to  pronounce 
sentence  of  death.  Can  they  harbor  the  idea  of  having  done  this 
without  any  legal  authority? 

Can  the  present  court  say  that  they  have,  for  several  years  past, 
disposed  of  the  fortunes  of  their  fellow-citizens,  according  to  the  acts 
of  a  legislature,  which  never  had  a  legitimate  existence? 

If  any  doubt  could  be  entertained,  it  would  certainly  vanish  on 
consideration  of  the  part  of  the  constitution  of  the  United  States,  to 
which  the  counsel  for  the  state  has  drawn  our  attention: — 

"  Congress  have  the  power  to  dispose  of  and  make  all  needful 
rules  and  regulations,  with  regard  to  the  territory,  or  other  property 
of  the  United  States." 
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Now  a  very  needful  regulation,  with  regard  to  the  land  of  the 
United  States,  considered  as  the  subject  of  property,  is  to  provide  for 
its  settlement. 

The  individuals  who  are  to  settle  on  it,  must  be  designated,  and 
then  they  must  have  some  kind  of  government  given  them.  Other- 
wise, if  any  individual  have  a  right  to  remove  thither,  and  those  thus 
assembled  can  establish  a  government  of  their  own,  independent  of 
and  uncontrolled  by  the  authority  of  the  United  States — would  not 
the  acquiescence  of  the  latter  be  an  implied  relinquishment  of  their 
title?  Would  not  a  state  thus  erected,  be  at  liberty  to  decline  being 
incorporated  into  the  Union? 

The  legislature  of  every  state  relieves  itself  from  the  burden  of 
making,  and  the  details  of  particular  laws,  necessary  or  useful  for  the 
individual  government  of  cities,  towns,  &c,  by  clothing  aldermen, 
selectmen,  trustees,  commissioners,  &c,  under  certain  restrictions,  with 
a  portion  of  its  authority.  To  congress,  a  relief  of  the  kind,  with  re- 
gard to  the  territories  of  the  United  States,  was  essential.  Nearly 
one-fourth  of  the  year  was  requisite  for  the  expedition  of  the  legislative 
concerns  of  the  late  territory  of  Orleans.  It  cannot  be  imagined  that 
congress,  a  very  numerous  body,  sittting  at  the  distance  of  fifteen 
hundred  miles,  with  one  delegate  on\y  from  that  territory,  could  have 
performed  the  same  labor  in  the  some  time:  and  when  it  is  consid- 
ered that  there  were  half  a  dozen  of  territories,  it  will  be  seen  that 
congress  could  not  have  legislated  for  these,  even  if  they  sat  during 
the  whole  year,  and  bestowed  their  whole  attention  exclusively  on 
the  framing  of  laws  for  the  territories. 

We  conclude  that  the  power  of  making  all  needful  rules  and  regu- 
lations, in  regard  to  the  territory  of  the  United  States,  implies  that  of 
providing  a  government  for  those  who  inhabit  it;  and  that,  as  in  this 
respect,  the  constitution  has  imposed  no  restraint,  congress  well  might 
establish  such  territorial,  legislative,  executive,  and  judicial  depart- 
ments, as  to  them  appeared  proper. 

The  grant  of  the  defendants'  charter  appears  to  have  deen  within 
the  scope  of  the  powers  vested  by  congress  in  the  governor  and  legis- 
lative council  of  the  territory  of  Orleans;  for  these  were  expressly 
extended  to  all  rightful  subjects  of  legislation. 

The  restriction  which  congress  imposed  was,  that  the  territorial 
laws  be  not  inconsistent  with  the  constitution  and  laws  of  the  United 
States;  that  they  lay  no  person  under  any  restraint,  disability  or  bur- 
den, on  account  of  religion;  that  they  do  not  dispose  of  the  soil,  tax 
the  land  of  the  United  States,  nor  interfere  with  land  claims. 

The  governor  was  directed  to  report  the  laws  to  the  president  of  the 
United  States,  that  they  might  be  laid  before  that  body,  on  whose 
disapprobation  they  were  to  cease  having  any  validity. 

We  are  next  to  inquire  whether  the  charter  violates  any  of  these 
restrictions. 

The  counsel  for  the  state  urges  that  it  is  inconsistent  with  the  pro- 
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visions  of  the  8th,  9th,  and  lOlh  sections  of  the  first  article  of  the  con- 
stitution of  the  United  States. 

"  All  duties,  imposts  and  excises  shall  be  uniform  throughout  the 
United  States."  Sect.  8. 

"  Congress  shall  have  power  to  regulate  commerce  with  foreign 
nations."  Ibid. 

"  Vessels,  bound  to  and  from  one  state,  shall  not  be  obliged  to  pay 
duties  in  another."  Sect.  9. 

"  No  state  shall,  without  the  consent  of  congress,  lay  any  duties 
of  tonnage."    Sect.  10. 

The  duties,  mentioned  in  the  8th  section,  are  therein  described  to 
be  those  which  are  laid,  "  to  pay  the  debts  and  provide  for  the  gene- 
ral welfare,"  to  fill  the  public  coffer;  not  retributions,  like  the  toll  per- 
mitted by  the  charter,  to  be  received  by  individuals  (on  account  of 
some  improvement  made  by  them,  at  their  own  costs)  and  paid  by 
those  who  are  benefited  thereby. 

As  early  as  1790,  i.  e.  at  the  first  congress,  after  the  adoption  of 
the  federal  constitution,  that  body  gave  its  assents  to — 

A  law  of  the  state  of  Rhode  Island,  to  incorporate  certain  persons, 
by  the  name  of  the  River  Machine  Company. 

A  law  of  the  state  of  Maryland,  to  appoint  wardens  of  the  port 
of  Baltimore,  and  an  act  supplemental  thereto. 

A  law  of  the  state  of  Georgia,  laying  and  appointing  a  duty  of 
tonnage,  for  the  purpose  of  clearing  the  river  Savannah,  and  remov- 
ing wrecks  and  other  obstructions  therein.  2  Laws  U.  S.  181, 192,  258 
and  532. 

Neither  of  these  laws  are  within  our  reach;  but  their  titles  show 
that  probably  all  (and  certainly  the  last)  were  for  laying  a  retribution 
of  the  same  nature,  as  that  established  by  the  defendants'  charter. 
Laws  for  the  improvement  of  a  water  course,  by  means  of  a  duty 
or  toll,  to  be  levied  on  vessels  afterwards  using  it.  Yet  neither  of  the 
legislatures  of  Rhode  Island,  Maryland  or  Georgia,  nor  that  of  the 
Union,  considered  these  laws  as  inconsistent  with  the  constitution  of  the 
United  States,  because  the  duties  laid,  are  not  uniform  throughout  the 
United  States,  interfere  with  the  exclusive  power  given  to  congress 
to  regulate  commerce,  and  are  to  be  paid  in  one  state,  by  vessels 
coming  from  another. 

These  state  laws  were  continued,  and  the  continuing  laws  assented 
to,  in  1793,  1798,  1800  and  1808. 

In  1798,  congress  gave  their  assent  to  a  law  of  the  state  of  Massa- 
chusetts, incorporating  certain  persons  to  keep  in  repair  a  pier  at  the 
mouth  of  Eennebunk  river,  and  providing  a  duty  for  their  reimburse- 
ment.    3  Laws  U.  S.  35. 

In  1802,  congress  assented  to  a  law  of  the  state  of  Virginia,  relat- 
ing to  the  navigation  of  Appamatox  river.  Ibid.  474.  And  in  1804, 
to  a  similar  one,  in  regard  to  James  river.    Ibid.  586. 

In  1804,  to  a  law  of  the  state  of  South  Carolina,  authorising  a  duty 
of  not  more  than  six  cents  per  ton,  on  all  ships  and  vessels  of  the 
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United  States,  returning  to  the  port  of  Charleston  from  a  foreign  port 
Ibid.  10.  The  act  was  revived  in  1809. 

In  1805,  a  law  of  the  state  of  Maryland  was  assented  to,  for  the 
collection  of  a  duty  of  one  cent  per  ton,  on  all  foreign  vessels  coming 
into  the  port  of  Baltimore,  to  defray  the  expenses  of  quarantine  regu- 
lations.    Ibid.  640. 

In  1811,  the  same  assent  was  given  to  a  law  of  the  state  of 
Georgia,  establishing  the  fees  of  the  harbor-master  of  the  port  of 
Savannah.     Ibid.  348.     The  act  was  revived  in  1813. 

These  acts,  to  which  our  attention  has  been  drawn,  by  the  counsel 
for  the  state,  are  conclusive  evidence  of  the  early,  deliberate  and  con- 
tinued opinion  of  the  national  legislature,  and  of  those  of  so  many  of 
the  most  important  members  of  the  Union  (Massachusetts,  Rhode 
Island,  Maryland,  Virginia,  South  Carolina  and  Georgia)  that  the 
navigation  of  water  courses  may  be  improved,  and  the  necessary 
funds  procured  or  reimbursed,  by  a  duty  raised  on  vessels  navigating 
it,  commensurate  with  the  object,  with  the  assent  of  congress,  with- 
out violating  any  of  the  parts  of  the  constitution  of  the  United 
States. 

But  it  is  urged,  that  the  duty  which  the  defendants'  charter  autho- 
rises them  to  collect,  has  not  been  laid  with  this  assent. 

It  does  not  necessarily  follow,  that  because  the  constitution  requires 
this  assent  to  a  state,  it  is  essential  to  a  territorial  law. 

The  state  laws  are  passed  without  the  agency,  and  are  beyond  the 
control  of  the  government  of  the  Union.  Those  of  the  governor  and 
legislative  council  were  passed  by  an  officer,  and  an  assembly  com- 
posed of  members,  appointed  by  the  president  of  the  United  States, 
and  ceased  to  be  of  any  force  as  soon  as  it  pleased  congress  to  express 
this  disapproval. 

The  ones  were  therefore  to  be  presented  for  the  assent  of  congress, 
before  they  went  into  operation;  and  this,  because,  after  they  were 
in  vigor,  they  were  out  of  the  control  of  congress.  The  others  were 
not  to  be  presented  for  the  sanction  of  congress,  by  an  explicit  assent 
but  submitted  to  their  consideration  and  silent  acquiescence,  which 
left  to  that  body  the  free  exercise  of  the  right  it  had  reserved,  of  an- 
nulling them  at  will. 

But,  let  us  view  the  case  in  the  light  in  which  the  counsel  for  the 
state  is  pleased  to  present  it  to  us;  as  if  the  assent  of  congress  was 
equally  necessary  to  the  territorial,  as  to  a  state  law. 

The  constitution  does  not  require  an  express  assent,  and  the  coun- 
sel for  the  defendant  urges,  that  as  to  their  charter,  an  implied  one  is 
necessarily  to  be  inferred. 

This  instrument  bears  date  of  July,  1805,  a  short  time  before  the 
beginning  of  the  first  session  of  the  ninth  congress,  during  which  it 
must,  according  to  the  provision  cited,  have  been  submitted  to  that 
body.     The  Session  ended  without  the  disapprobation  of  the  charter. 

The  silence  of  the  national  legislature  was  a  manifestation  of  its 
will,  that  the  act  should  provisorily  continue  in  force. 
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The  same  congress,  at  its  second  session  on  the  3d  of  March,  1807, 
manifested,  by  procuring  to  the  new  corporation,  the  gratuitous  con- 
veyance of  a  requisite  strip  of  land,  their  wish  that  it  should  con- 
tinue its  operation,  by  prolonging  the  canal,  which  they  were  improv- 
ing, from  its  basin  to  the  Mississippi;  an  object,  which  the  succeeding 
ongress  appear  to  have  had  so  much  at  heart,  that  they  appropriated 
25,000  dollars  towards  the  attainment  of  it. 

In  1814,  the  fourteenth,  and  in  1816,  the  fifteenth  congress  gave 
the  corporation  new  pledges  of  their  countenance  and  favor,  by  the 
grant  of  a  lot  of  land  in  each  of  these  years. 

Repeated  laws  of  congress,  expressly  adding  to  the  means  provi- 
ded by  the  territorial  legislature,  for  the  completion  of  the  object,  for 
which  the  defendants  were  incorporated,  may  well  be  considered  as 
an  avowal  that  congress  did  not  disapprove  the  law,  which  gave 
them  a  political  existence. 

The  court  a  quo  considered  it  so,  and  concluded  that  the  charter 
had  the  implied  assent  of  congress;  a  conclusion  in  which  we  readily 
concur. 

It  is  further  urged,  that  if  the  charter  be  not  inconsistent  with  any 
part  of  the  constitution  of  the  United  States,  it  is  however  so,  with 
several  acts  of  congress,  viz.  the  acts  of  March  27th,  1804,  and  March 
2d,  1805,  anterior,  and  that  of  February  20th,  and  March  3d,  1811, 
andApril  8th,  1812,  posterior,  to  its  date. 

In  the  act  of  1804,  (referred  to  by  the  counsel  for  the  state,)  3 
Laws,  U.  S.  626,  we  have  sought  in  vain  for  the  provision  which 
the  counsel  recites.  We  have,  however,  found  it  in  an  act  of  the 
3d  of  March,  1803,  to  which  the  act  of  1804  is  a  supplement.  Ibid. 
553,  sect.  17.  It  is  there  said,  *  that  all  navigable  rivers,  within  the 
territory  of  the  United  States,  south  of  the  state  of  Tennessee,  shall 
be  deemed  to  be,  and  remain  public  highways."  The  date  of  the 
act  being  anterior  to  the  treaty  of  cession,  Louisiana  made  then  no 
part  of  the  territory  of  the  United  States;  it  is  not  therfore  clear  that 
the  provision  extends  to  it. 

The  act  of  1805  extends,  with  some  modifications,  the  ordinance 
of  1787,  to  the  territory  of  Orleans.  One  of  the  provisions  of  this 
instrument  is,  "that  all  the  navigable  waters  leading  into  the  St. 
Lawrence  and  the  Mississippi,  and  the  carrying  places  between  the 
same,  shall  be  common  highways,  and  for  ever  free,  as  well  to  the 
inhabitants  of  the  territory,  as  the  citizens  of  the  United  States,  or 
those  of  any  other  state  that  may  be  admitted  into  the  confederacy, 
without  any  impost,  tax  or  duty  therefor." 

The  counsel  for  the  defendants  has  shown  that  neither  the  charac- 
ter of  a  public  highway,  nor  its  freedom  is  incompatible  with  its  sub- 
jection to  some  rule. 

Freedom  does  not  preclude  the  idea  of  subjection  to  law.  Indeed 
it  pre-supposes  the  existence  of  some  legislative  provision,  the  obser- 
vance of  which  insures  freedom  to  us,  by  securing  the  like  observance 
from  others. 
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The  freedom  of  navigation,  stipulated  for  other  citizens  of  the 
United  States,  is  that  which  those  who  inhabit  the  territory  enjoy. 

As  a  public  highway,  the  river  may  be  freely  navigated  by  either, 
up  and  down,  for  the  conveyance,  for  hire,  of  persons  and  property. 
Not  so  across,  at  such  points  where  ferries  are  established  by  law, 
nor  within  a  certain  distance  above  or  below.  The  freedom,  stipu- 
lated for  by  the  ordinance,  is  not  so  absolute,  as  to  be  inconsistent 
with  submission  to  ferriage  laws,  securing  to  the  citizens  residing 
within  or  without  the  territory,  the  convenience  of  finding,  at  suitable 
places,  at  all  times,  and  for  a  fixed  compensation,  the  means  of 
crossing. 

Nor  with  quarantine  laws,  which  forbid  the  advance  in  the  midst 
of  the  shipping,  anchored  before  a  city,  of  vessels  having,  or  even 
suspected  to  have  on  board,  persons  laboring  under  a  contagious 
disease,  to  the  danger  and  terror  of  its  inhabitants. 

Nor  with  a  submission  to  pilotage  laws,  which,  compelling,  or 
inducing  a  pilot  to  venture  at  a  great  distance  from  a  dangerous 
coast,  to  afford  his  skilful  aid  to  vessels,  oblige  a  master,  who  declines 
his  services,  to  make  him  some  compensation  for  his  labor  and  risk. 
2  Martin's  Digest,  408.  n.  7. 

Nor  with  a  submission  to  a  law,  which  provides  a  compensation 
for  the  labor  and  expense,  bestowed  by  an  individual  or  corporation, 
on  the  improvement  of  the  navigation  of  a  water  course,  attended 
before  with  difficulty  and  danger,  to  be  paid  by  those,  who  by  such 
means  navigate  it  with  ease  and  safety. 

But  it  is  stated,  the  ordinance  stipulated  not  only  for  the  freedom 
of  navigation,  but  also  for  an  exemption  from  any  impost,  tax,  or 
duty  therefor. 

These  words,  we  think,  must  be  confined  to  the  idea  which  they 
commonly  and  ordinarily  present  to  the  mind;  exactions  to  fill  the 
public  coffers,  for  the  payment  of  the  debt,  and  the  promotion  of  the 
general  welfare  of  the  country;  not  to  a  retribution,  provided  to 
defray  the  expenses  of  building  bridges,  erecting  causeways,  or 
removing  obstructions  in  a  water  course,  to  be  paid  by  such  individ- 
uals only  who  enjoy  the  advantage,  resulting  from  such  labor  and 
expense. 

We  conclude,  that  the  district  judge  correctly  declined  to  consider 
the  charter  of  the  defendants,  as  inconsistent  with  any  of  the  acts  of 
congress,  passed  before  its  date. 

The  first  act,  passed  since  the  date  of  the  charter,  which  is  said  to 
be  incompatible  therewith,  and  consequently  is  held  to  repeal  it,  is 
that  of  the  20th  of  February,  1811. 

Congress  in  this  act,  were  pleased  to  impose  as  a  condition  prece- 
dent, of  the  admission  of  Louisiana  into  the  Union,  that  a  clause 
should  be  inserted  in  an  ordinance  of  the  convention,  which  framed 
the  state  constitution,  providing,  "  that  the  river  Mississippi,  and  the 
navigable  rivers  and  waters  leading  into  the  same,  or  into  the  gulf 
of  Mexico,  shall  be  common  highways,  and  forever  free,  as  well  to 

18» 
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the  inhabititants  of  the  said  state,  as  to  other  citizens  of  the  United 
States,  without  any  tax,  duty,  impost,  or  toll  therefor,  imposed  by 
the  said  state."    4  Laws  U.  S.  329. 

The  next  act  is  that  of  the  third  of  March  following,  by  which 
congress  directs,  that  all  the  navigable  rivers  and  waters  of  the  terri- 
tory of  Orleans,  shall  be,  and  forever  remain  public  highways. 
Ibid.  361. 

The  last  is  that  of  April  8th,  1812,  by  which  the  provisions  of  the 
clause,  the  insertion  of  which  had  been  proposed  as  a  condition  pre- 
cedent,  are  made  conditions  subsequent — of  the  admission  of  the 
state  into  the  Union.     Ibid.  402. 

The  admission  of  the  state  into  the  Union,  as  soon  as  possible, 
was  a  matter  of  right,  secured  by  the  treaty  of  cession.  To  it  no 
condition,  either  precedent  or  subsequent,  could  be  imposed  by  con- 
gress. 

To  an  anticipated  admission,  that  body  could  propose  conditions 
precedent,  which  the  people  might  accept  or  reject. 

Thus,  before  the  population  of  the  intended  state  amounted  to 
60,000  free  persons,  the  number,  which  under  the  ordinance,  enti- 
tled the  people  to  admission  as  a  state,  congress  thought  fit  to  propose 
an  anticipated  admission,  on  certain  conditions  and  restrictions,  which 
were  accepted,  with  some  modification,  by  the  convention. 

For  example,congress  proposed  thara  constitution  should  be  framed, 
u  containing  the  fundamental  principles  of  civil  and  religious  liberty." 
One  was  framed  containing  no  religious  principle  of  liberty.  The 
only  part  of  it  in  which  religion  is  noticed,  is  the  22d  section  of  the 
2d  article,  providing  that  no  clergyman,  priest,  or  teacher,  of  any 
religious  persuasion,  society  or  sect,  shall  be  eligible  to  the  general 
assembly,  or  to  any  office  of  profit  or  trust;  a  restriction  on,  rather 
than  a  recognition  of  the  principles  of  religious  liberty. 

Congress  proposed  that  all  the  records  of  the  slate,  of  every 
descriptionjshould  be  preserved  in  the  language  in  which  the  consti- 
tution of  the  United  States  is  written.  The  provision  was  confined 
to  the  public  records  of  the  state. 

The  proposed  clause,  in  the  ordinance  of  the  convention,  was 
absolutely  neglected.* 

*  Since  the  delivery  of  this  opinion,  the  reporter  has  been  informed  by  Mr.  Froroentin 
who  was  one  of  the  commissioners  of  the  state,  to  carry  the  constitution  to  congress,  that 
no  ordinance  of  the  convention  was  sent  to  that  body.  On  an  examination  of  the  papers 
and  journal  of  the  convention,  it  appears  that  the  form  of  an  ordinance  was  reported  by 
a  committee,  transcribed  on  the  records,  and  the  consideration  of  it  postponed;  but  it  is 
believed  no  ordinance  was  actually  passed. 

The  copy  from  which  the  document,  1  MartinU  Dig.  132,  was  printed,  was  furnished 
by  the  late  governor  Claiborne,  as  that  of  the  ordinance;  the  original,  in  his  opinion, 
having  been  sent  to  congress,  with  the  constitution. 

The  form  reported  by  the  committee,  was  drafted  on  the  copy  of  an  act  of  congress, 
of  February  20th,  1811,  printed  by  the  public  printer,  (Mr.  Thierry)  according  to  the 
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The  absolute  acceptance  of  the  propositions  of  congress  being 
refused,  congress  might  have  declined  to  receive  the  qualified  one, 
and  forborne  for  the  moment,  to  admit  the  state  into  the  Union. 
This  they  did  not  do. 

They  impliedly  waived  the  absolute  compliance  with  the  proposed 
terms,  relating  to  religions  liberty,  and  the  language  of  the  records, 
by  approving  the  constitution, and  admitted  the  state  into  the  Union, 
with  a  proviso,  that  the  former  terms  should  be  taken  as  a  condition, 
upon  which  Louisiana  was  incorporated  into  the  Union. 

In  the  treaty  of  cession,  an  unconditional  incorporation  was  sti- 
pulated for.  According  to  the  ordinance,  admission  was  promised, 
on  an  equal  footing  with  the  original  states. 

Now  that  the  state  is  incorporated  into  the  Union,  she  must  be  so 
on  an  equal  footing, Tree1  from  any  condition  subsequent y  to  Which 
the  people  did  not  agree. 

She  is  not  admitted  on  an  equal  *  footing  with  the  state  of  New 
York,  if  she  must  allow  the  free  navigation  of  the  Mississippi,  to  the 
citizens  of  that  state,  while  her  citizens  are  not  allowed  that  of  the 
Hudson;  nor  if  they  be,  while  she  must  give  a  parchment  security, 
while  the  state  of  New  York  gives  none. 

It  cannot  be  said,  that  by  putting  the  state  government  into  ope- 
ration, the  people  accepted  the  conditions  subsequent,  annexed  by 
congress  to  the  admission  of  the  state.  -They  were  not  called  upon 
to  consider  them. 

The  president  of  the  convention,  who  issued  his  proclamation  for 
holding  the  elections,  had  no  authority  to  accept  any  condition,  and 
could  not  bind  the  people;  neither  could  the  officers,  who  presided 
at  the  elections.  A  single  vote,  in  a  parish,  would  hate -been  suffi- 
cient to  elect  a  senator  or  a  representative.  Had  the  people  deter- 
mined to  decline  putting  the  state  government  into  operation,  by 
refusing  to  elect  members  of  the  general  assembly,  they  could  not 
have  effected  their  purpose,  without  an  almost  absolute  unanimity. 

We  conclude,  that  neither  the  existence  of  the  defendants,  as  a 
corporate  body,  nor  any  of  their  rights,  under  the  charter,  is  affected 
by  any  act  of  congress,  passed  since  its  date. 

It  does  not  appear  to  us,  that  there  has  been  any  alienation  of  the 
soil,  nor  that  thef  bayou  has  ceased  to  be  a  public  highway. 

The  court  a  quo  acted  correctly  in  declining  to  declare  that  the 
defendants'  charter  is  null  and  void. 

The  defendants  have  shown,  that  the  whole  of  their  capital  has 
been  fairly  expended  in  improving'  the  navigation  of  the  bayou, 
clearing  the  canal  and  basin. 

directions  of  the  general  assembly,  with  the  acts  of  the  session.  In  the  copy  thus  printed 
the  clause,  which  relates  to  the  free  navigation  of  the  Mississippi,  was  accidentally 
omitted.  The  error  crept  into  the  Digest;  the  pamphlet  acts,  printed  by  the  public 
printer,  having  been  used  by  the  printer  of  that  work,  by  the  directions  of  the  person 
employed  by  the  legislature  to  prepare  it 
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There  is  no  evidence  before  us  of  the  probable  expenses  that 
would  attend  the  continuing  the  canal  from  the  basin  to  the  Missis- 
sippi. 

They  cannot  command  one  cent  of  the  25,000  dollars  appropriated 
by  congress.  This  sum  is  placed  at  the  entire  disposal  of  the  presi- 
dent of  the  United  States. 

The  court  a  quo  does  not  appear  to  us,  to  have  erred  in  refusing 
to  pronounce  that  the  defendants'  charter  has  been  forfeited  by  non-  ' 
feasance. 

It  escaped  its  notice,  that  the  state  can  never  be  condemned  to 
pay  costs  in  her  own  courts,  and  it  erred  in  giving  judgment  for  the 
defendants,  with  costs. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  annulled,  avoided  and  reversed,  and  this  court  proceeding  to  give 
such  a  judgment,  as,  in  their  opinion,  ought  to  have  been  given 
below, 

It  is  ordered,  adjudged  and  decreed,  that  there  be  judgment  for  the 
defendants. 


Ward  v.  Brandt  et  a/.,  Syndics.     XI.  331. 

A  partnership) M  to  do  commission  business  as  factors,  in  the  city  of  New  Orleans,"  is  not 
a  particular  partnership. 

It  is  not  necessary  that  the  style  of  such  partnership  should  contain  the  name  of  each 
partneTt 

The  partners,  in  an  ordinary  commercial  partnership,  are  bound  in  seftdo,  and  cannot 
prove  or  be  paid  their  respective  claims,  until  the  partnership  debts  due  to  other  cre- 
ditors, are  paid. 

Debts,  other  than  those  arising  from  consignment,  may  be  proved  on  insolvency  against 
a  commission  house  in  this  city. 

Private  debts  cannot  be  setoff  against  partnership  demands— hence,  where  A  was  a 
partner  of  a  commercial  firm  in  Kentucky,  and  of  one  in  New  Orleans;  Held,  that  in 
case  of  insolvency  of  the  latter,  the  house  in  Kentucky  might  prove  its  debt,  although 
one  of  its  partners  was  responsible  to  the  creditors  of  that  which  had  failed. 

Persons  sending  property  to  be  sold  on  commission,  have  not  a  privilege  for  the  debt 
which  arises  from  the  goods  being  sold,  in  case  the  proceeds  cannot  be  traced  and 
identified,  in  the  insolvent's  hands. 

The  law  gives  a  mortgage  on  the  estates  of  those  who  intermeddle  in  the  administration 
of  absent  persons'  property,  not  on  those  who  administer  it  under  authority  from  the 
proprietor. 
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QiMsre—  whether  the  absent  persons,  alluded  to,  are  not  those  who  are  declared  abeent. 

In  case  of  insolvency  of  the  partnership,  if  two  of  the  partners  owe  the  firm;  their  debt 
passes  with  others  to  the  creditors,  and  the  other  partners,  who  are  solvent,  have  no 
right  to  be  paid  oat  of  the  debts,  until  all  claims  on  the  partnership  are  discharged. 

A  mortgage  executed  by  two  of  the  partners,  after  the  acting  partners  had  prayed  for  a 
respite,  which  was  accorded,  gives  no  preference  to  the  mortgagee. 

APPEAL  from  the  court  of  the  first  district. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  action  ought,  in  strictness,  to  have  been  cumulated  with  the 
other  proceedings  in  the  bankruptcy  of  Brandt  &  Co.,  and  J.  Brandt 
and  H.  Foster;  however,  as  it  has  been  carried  on  to  this  stage,  with- 
out the  objection  being  taken,  we  have  considered  the  different  ques- 
tions raised  in  it. 

The  first  is,  what  species  of  partnership  was  entered  into  between 
William  Ward  and  James  Johnson,  of  Kentucky;  and  Henry  Foster 
and  John  Brandt,  of  New  Orleans?  Many  of  the  other  points  urged 
in  argument  depend  on  the  decision  of  this. 

The  articles  of  partnership  state,  that  the  aforesaid  persons  had 
associated,  "  for  the  purpose  of  doing  commission  business  as  factors, 
in  the  city  of  New  Orleans." 

The  plaintiff's  counsel  contend,  that  this  is  a  particular  partnership, 
coming  under  the  definition  contained  in  the  13th  article  of  the  Civil 
Code,  390,  which  declares,  that  where  persons  associate  together  for 
the  exercise  of  some  trade  or  profession,  it  is  a  particular  partnership; 
in  the  French  text,  the  words  are,  quelque  metier,  ou  profession. 

The  court  must  understand  the  expression, "  to  do  commission 
business  in  New  Orleans,  as  factors,"  as  it  is  to  be  presumed  the  per- 
sons who  entered  into  the  contract  did,  when  they  used  it.  To  enable 
us  to  do  this,  the  first  rule  of  construction  is  to  endeavor  to  ascertain 
what  was  the  common  intention  of  the  parties,  rather  than  adhere  to 
the  literal  sense  of  the  terms.     Civil  Code,  270,  art.  56. 

Factors  are  those  who  are  appointed  to  transact  a  particular  busi- 
ness, in  the  name  of  another,  and  not  in  their  own.  Curia  Philipi- 
ca9  Commercio,  terrestre,  lib.  1,  cap.  4,  n.  1. 

Commission  business  is  transacted  in  this  city,  not  in  the  name  of 
the  principal,  but  in  the  name  of  the  house  to  whom  the  property  is 
transmitted  for  sale.  They  dispose  of  it  as  their  own;  take  bills  pay- 
able to  themselves  for  the  price;  and  when  they  purchase,  it  is  they 
who  state  themselves  buyers,  not  the  house  in  Philadelphia,  London 
or  Paris,  who  may  have  commissioned  them. 

The  different  members  of  the  sentence  taken  together,  convince  us 
that  the  intention  of  the  parties  was  to  establish  a  commission  house 
in  this  city,  of  the  ordinary  kind.  The  expression,  "  as  factors,"  does 
not  prove  any  thing  else  was  contemplated;  for  the  meaning  attached 
to  the  word  factor,  in  common  parlance,  is  quite  consistent  with  the 
other  terms  of  the  sentence,  as  we  understand  them. 
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Oar  law  defines  merchants:  those  persons  who  boy  and  sell  mer- 
chandize to  make  profit  by  it.  Curia  Philipica,  lib.  1,  cap.  1,  n.  3. 
Commission  merchants,  who  have  a  bouse  established  in  New  Or* 
leans,  and  who  live  by  buying  and  selling  those  objects,  which  form 
the  commerce  of  this  place,  come  almost  within  the  letter  of  the  defi- 
nition just  given. 

The  circumstance  of  the  business  not  being  carried  on  in  the  name 
of  all  the  partners,  is  presented  as  an  objection  against  considering  it 
an  "  ordinary  partnership."    Civil  Code,  390,  art.  15. 

We  understand  the  expressions  in  our  Code  to  mean  the  name 
which  is  given  to  the  firm  by  the  consent  and  approbation  of  the 
partners;  the  commerce  is  then  carried  on  in  the  name  of  all;  and 
that  it  is  not  of  the  essence  of  a  commercial  partnership/that  the  name 
of  each  of  the  partners  should  be  inserted  in  the  style  of  the  house. 
In  the  French  text,  the  words  used  for  ordinary  partnership,  are  la 
socittt  en  nom  collectif.  The  article  next  succeeding  that  quoted  in 
support  of  this  novel  idea,  says,  the  stock  consists  of  what  is  acquired 
in  the  partnership  name,  au  nom  social;  and  in  page  396,  art  37,  n. 
5,  we  learn,  that  contracts  signed,  "such  a  one  &  Co."  gives  the  pro- 
perty to  the  partnership,  although  the  purchase  may  have  been  made 
out  of  the  moneys  of  one  of  the  partners. 

As  the  plaintiff  claims,  as  assignee  of  several  persons,  we  shall  first 
examine  the  right  acquired  from  two  of  the  partners  of  the  house  of 
Brandt  &  Co. 

In  the  latter  character  he  avers: — 

1.  That  he  has  a  right  to  prove  the  debt  due  to  the  separate  part- 
ners by  the  firm,  and  to  be  paid  pro  rata  with  the  other  creditors. 

2.  That  he  is  the  only  person  who  has  proved  that  his  claim  arose 
from  consignments  on  commission  business,  and  therefore  the  only 
one  who  should  be  paid. 

3.  That  as  assignee  of  the  partnership  in  Kentucky,  of  E.  P. 
Johnson  &  Co.,  and  Wards  &  Johnson,  he  has  a  right  to  prove  the 
debts  contracted  with  them,  although  some  of  the  partners  of  these 
houses  were  members  of  that  of  Brandt  &  Co. 

4.  That  consigning  goods  to  a  factor,  does  not  vest  in  him  the  pro- 
perty of  these  goods,  and  that  the  consignor  has  a  right  to  be  paid  in 
preference,  even  if  the  object  has  been  alienated. 

5.  That  the  debt  due  to  him  is  privileged  on  the  estate  of  J.  Brandt 
and  H.  Foster;  because  they  were  agents  to  colleet  moneys  for 
persons  not  living  in  Louisiana,  and  the  law  has  given  a  mortgage 
on  the  estate  of  those  who  administer  the  property  of  the  absent. 

6.  That  he  is  a  creditor  of  J.  Brandt  and  Henry  Foster;  because, 
when  partners  appropriate  partnership  funds  to  their  own  use,  they 
become  debtors  to  the  other  partners,  not  to  the  creditors  of  the  part- 
nership. And  lastly,  that  the  partners  in  the  house  of  Brandt  &  Co., 
who  resided  in  Kentucky,  executed  a  mortgage  in  his  favor,  hypo- 
thecating for  the  security  of  the  debt  due  him,  all  the  real  estate 
owned  by  them  in  Louisiana. 
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I.  If  the  plaintiff  was  correct  in  this  position,  it  would  lead  to  very 
inconvenient  results,  and  produce  a  circuity  of  actions,  which  the  law 
abhors.  The  partners  in  whose  name  this  claim  is  sought  to  be 
enforced,  are  bound  in  soiido,  to  the  other  creditors  of  Brandt  &  Co., 
for  the  debts  of  that  partnership,  and  liable  at  any  moment  to  be  sued 
for  them.  We  can  not  therefore  perceive  the  justice  or  legality  of 
permitting  debtors  to  withdraw  funds  from  their  creditors  or  creditors1 
agents,  (for  such  the  syndics  are,)  unless  they  offer  at  the  same  time 
to  discharge  their  debts.  At  the  dissolution  of  a  partnership,  all 
debts  due  must  be  paid  before  there  is  a  division  among  the  partners. 
Curia  Philipica,  lib.  3,  cap.  3,  sect.  46;  10  Martin,  435.  The 
common  law  cases,  quoted  in  argument,  are  quite  opposed  to  the 
doctrine  for  which  the  appellant  contends. 

II.  The  claim  to  be  paid  on  the  ground  that  the  present  plaintiff  is 
the  only  creditor  who  has  proved  that  his  debt  arose  from  consign- 
ments, takes  its  rise  from  the  idea  which  has  been  here  already  exa- 
mined in  the  first  part  of  the  opinion: — viz.  that  this  was  a  co-part- 
nership of  factors,  in  the  limited  sense  in  which  that  word  may  be 
understood.    We  have  already  seen  that  it  must  be  considered  as  an 
ordinary  commercial  partnership,  for  the  purpose  of  transacting  com- 
mission business.    The  law,  as  cited  from  the  Curia  Philipica  illus- 
trada,  lib.  3,  cap.  3.  n.  62,  seems  to  have  been  modified  by  the  pro- 
vision contained  in  the  Civil  Code,  art.  41,  n.  4,  which  declares  that 
the  partnership  is  bound  by  the  debt,  contracted  in  its  name,  even 
when  that  debt  has  not  turned  to  its  advantage;  unless  by  the  nature 
of  the  contract,  it  should  appear  that  it  had  nothing  to  do  with  the 
affairs  of  the  partnership.    The  question  then  is,  have  no  other  debts 
but  those  which  arise  from  consignments  relation  to  the  affairs  of  the 
partnership?    We  are  not  prepared  to  say  so.    When  it  forms  a  part 
of  the  business  of  a  house,  such  as  this  was,  to  buy  and  sell;  when 
those  sales  are  made  in  its  own  name;  when  the  credits  which  it 
receives  in  payment,  are  taken  payable  to  itself,  and  must  frequently 
be  negotiated  for  the  purposes  of  immediate  remittance,  or  to  meet 
the  acceptance,  come  under  for  the  consignors;  when,  in  making 
purchases,  it  becomes  necessary  that  it  should  be  responsible  in  the 
first  instance  to  the  sellers:  when  all  this,  and  much  more,  in  the 
same  way,  must  be  done,  to  enable  the  house  to  carry  on  the  busi- 
ness for  which  it  was  formed,  it  is  to  be  presumed  the  partners  knew 
that  these  means  were  necessary  to  the  end  thev  had  in  view: 
that  they  contemplated  the  exercise  of  them,  and,  therefore,  can 
not  now  exclude  all  creditors,  save  those  who  forwarded  goods  to  be 
sold  on  commission. 

III.  It  is  contended,  that,  as  assignee  of  the  partnerships  in  Ken- 
tucky, of  E.  P.  Johnson  &  Co.,  and  Wards  and  Johnson,  the  appel- 
lant has  a  right  to  prove,  and  be  paid  the  debt  contracted  with  those 
houses,  although  some  of  their  members  were  also  partners  in  the 
house  of  J.  Brandt  &  Co. ;  and  in  this  position  we  concur.  It  has 
been  already  decided  that  the  private  debt  of  one  partner  cannot  be 
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set  off  against  that  due  the  partnership.  1  Martin,  25;  4  Ibid.  378. 
Yet  this  is  what  is  attempted  to  be  done  here.  The  firm  of  Brandt 
&  Co.  owes  E.  P.  Johnson  &  Co.,  and  they  resist  payment,  because 
some  of  the  partners  of  the  latter  owe  the  former,  or  rather  are 
responsible  for  their  debts. 

IV.  The  appellant  next.insists,  that  he  has  a  privilege  on  the  estate 
of  the  insolvents,  in  preference  to  mere  chirography  creditors,  because 
placing  merchandise  in  the  hands  of  a  factor,  does  not  transfer  to  him 
the  property  in  it,  and  that  the  same  privilege  which  exists  on  the 
thing,  attaches  itself  to  the  proceeds,  if  the  object  be  sold.  The  court 
thinks  otherwise.  The  delivery  of  property  to  a  factor,  to  be  disr 
posed  of,  confers  a  right  to  sell  it,  of  course  a  sale  by  him  divests  the 
proprietor  of  his  title.  The  case  of  Clay  v.  His  Creditors,  9  Martin, 
is  not  at  all  like  that  now  before  us.  Pledging  an  object,  neither  alien- 
ates it,  nor  confers  a  power  on  the  pawnee  to  do  so,  unless  in  default 
of  payment.  If  sold  otherwise,  the  law  justly  gives  a  privilege,  for 
the  owner  is  deprived  of  his  property  without  his  consent.  In  the  case 
of  Clay  already  cited,  the  court  declared  that,  when  the  property  was 
in  the  hands  of  an  insolvent,  by  virtue  of  a  contract  which  did  not 
transfer  the  owner's  title  to  it,  there  existed  a  privilege  on  the 
object,  or,  if  alienated,  for  its  value.  If  the  contract  did  transfer  the 
title,  that  privilege  was  lost;  and  so  we  consider  it,  if  the  owner 
authorises  another  to  make  the  transfer;  for  then,  in  case  the  proceeds 
cannot  be  traced,  the  agent  becomes  personally  indebted. 

V.  The  absent  persons  spoken  of  in  our  Code,  in  whose  favor  the 
law  gives  a  mortgage  on  the  property  of  those  who  administer  their 
estate,  are  perhaps  those  who  are  declared  absent  >nol  those  who  are 
reputed  such.  But  if  they  were  the  latter,  the  plaintiff's  pretensions 
are  not  much  advanced  by  such  a  construction. 

It  is  insisted  we  must  take  the  letter  of  the  law,  Code,  456,  art.  20, 
and  not  look  at  its  spirit  Be  it  so: — the  expressions  in  English  are, 
they  who  not  being  tutors  or  curators,  take  on  themselves  the  admi- 
nistration; in  French,  ceux  qui  se  sont  immisces.  These  texts  must 
be  construe^  together,  for  the  law  was  passed  before  the  adoption 
of  our  constitution,  and  in  both  languages.  2  Martin's  Digest,  98. 
So  construed,  there  is  not  a  doubt  that  the  words  used  convey  the 
idea,  that  the  persons  alluded  to,  are  those,  who,  without  the  consent 
of  the  proprietor,  undertake  to  manage  his  estate:  who  intermeddle 
with  it. 

VI.  By  the  statement  of  facts,  it  appears  that  J.  Brandt  and  H. 
Foster  owed  to  J.  Brandt  &  Co.  a  large  sum  of  money.  That  debt, 
like  every  other  due  the  partnership,  passed  to  the  creditors  of  the 
firm,  in  consequence  of  a  forced  surrender  being  ordered,  and  they, 
or  their  agents,  have  alone  the  right  to  receive  it.  The  decisions 
cited  on  this  point  were  given  in  cases  where  both  the  partnership 
and  separate  partners  had  become  bankrupts;  they  relate  to  the  dis- 
tribution of  the  estate,  between  the  different  creditors  of  each,  and 
they  have  no  application  to  an  action  like  the  present,  where  the 
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partner  who  advances  these  pretensions,  is  solvent,  and  responsible 
for  the  partnership  debts. 

The  last  point  presents  no  difficulty.  The  mortgage  was  executed 
in  Kentucky,  months  after  a  respite  had  been  accorded  to  the  part- 
nership here.  A  preference  of  this  kind  could  not  be  given  by  all 
the  firm  after  that  respite  was  applied  for;  it  follows  that  it  could 
not  be  accorded  by  a  part  of  that  firm — otherwise  each  of  the  mem- 
bers, by  acting  individually,  might  alienate  all  the  property  of  the 
partnership,  although  they  could  not  do  it  collectively,  which  would 
be  absurd.  There  is  nothing  in  the  argument  that  the  partners  in 
Kentucky  were  solvent:  for  though  they  might  be  so  individually, 
yet  as  partners  of  Brandt  &  Co.  they  can  not  be  considered  such,  and 
it  was  only  in  the  latter  character  they  had  the  right  to  meddle  with, 
alienate,  or  grant  an  incumbrance  on  this  property. 

There  appears  no  difficulty  in  regard  to  the  debt  due  to  Lee  White, 
and  by  him  assigned  to  the  plaintiff. 

According  to  the  principles  just  laid  down,  the  plaintiff  is  entitled 
to  be  paid  equally  with  the  simple  creditors  of  Brandt  &  Co.,  for  the 
debt  assigned  him  by  Lee  White,  E.  P.  Johnson  &  Co.,  and  Ward 
&  Johnson,  viz.,  for  the  sum  of  nineteen  thousand  nine  hundred  and 
thirty-one  dollars,  forty  cents,  and  the  appellee  should  pay  costs. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  plaintiff  be 
placed  on  the  tableau  of  distribution  of  the  late  firm  of  John  Brandt 
&  Co.,  as  simple  creditor,  for  the  sum  of  nineteen  thousand  nine 
hundred  and  thirty-one  dollars,  forty  cents;  and  it  is  further  ordered, 
that  the  appellee  pay  the  costs  of  this  appeal. 

Livingston  and  Grayson,  for  the  plaintiff. 

Livermore,  for  the  defendants. 


Carpentier  v.  Harrod  et  al.     XI.  433. 

HELD,  the  act  regulating  the  mode  of  bringing  up  causes  to  this 
tribunal,  ( L  Martin's  Digest,  442,)  directs  that  the  appellant  shall 
file  the  record  on  the  return  day.  Consequently  without  the  consent 
of  the  opposite  party  it  can  not  be  done  on  any  other. 


Voi.  II— 19 


218  SUPREME  COURT. 


Etzberger  v.  Menard.     XL  434. 

APPEAL  from  the  court  of  the  first  district. 

This  is  an  action  on  a  bond  for  the  prison  bounds,  given  by  one  L. 
F.  I.  Lefort,  whom  the  defendant  joined  as  a  surety. 

He  pleaded  the  general  issue— that  the  bond  is  utterly  void,  and 
can  produce  no  effect,  as  it  was  given  without  any  consideration — 
that  at  the  time  of  its  execution,  Lefort  was  in  no  legal  custody,  hav- 
ing been  arrested  on  a  ca.  sa.  issued  against  one  Lafour,  grounded 
on  a  judgment  obtained  by  the  then  and  present  plaintiff,  against  one 
L.  F.  I.  Lafour. 

There  was  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

It  is  urged,  that  the  defendant,  being  only  a  surety  of  Lefort,  can- 
not be  bound  more  strongly  than  his  principal,  and  may  avail  himself 
of  the  same  causes  of  nullity,  and  oppose  the  same  exceptions;  Civil 
Code,  423,  art.  2;  that  judgment  could  not  have  been  obtained  against 
Lefort,  in  the  original  suit,  which  was  instituted  against  Lafour, 
against  whom  judgment  was  given,  and  the  ca.  sa.  issued  on  which 
Lefort  was  arrested. 

Br  the  Couht. — The  defendant  does  not  appear  to  us  entitled  to 
relief  on  ihe  merits.  He  bound  himself  jointly  and  severally  with 
the  person  arrested  as  defendant,  in  the  original  suit.  He  bound 
himself  as  a  principal,  and  cannot  avail  himself  of  exceptions,  which 
the  law  grants  to  sureties  alone. 


Jenkins  v.  Nelson's  Syndics.     XI.  437. 

A  building  contract  must  be  registered,  according  to  the  provision  of  the  act  of  1813. 

APPEAL  from  the  court  of  the  first  district. 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff's  claim  of  privilege,  as  a  builder,  is  resisted  on  the 
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ground  that  the  contract  on  which  it  accrued  was  not  registered  in 
the  office  of  the  recorder  of  mortgages,  until  three  months  after  its 
date. 

There  was  judgment  for  him,  and  the  syndics  appealed. 

The  act  of  1813,  c.  29,  1  Martin's  Digest,  704,  requires  that  all 
liens  of  any  nature  whatever,  having  the  effect  of  a  legal  mortgage, 
shall  be  recorded  within  ten  days.  That  of  February  18,  1817,  pro- 
vides, that  in  all  cases  exceeding  500  dollars,  no  architect,  or  any 
other  workman,  shall  enjoy,  with  regard  to  a  third  party,  any  privi- 
lege, or  legal  mortgage,  unless  he  shall  have  entered  into  a  written 
contract,  and  the  same  shall  have  been  recorded  within  the  time  pre- 
scribed by  law. 

The  plaintiff's  counsel  urges  that  the  contract,  having  been  recor- 
ded under  a  judge's  order,  under  the  provisions  of  the  statute,  Civil 
Code,  453,  art.  63,  has  effect  against  third  persons,  from  the  day  of 
the  record:  whilst  the  defendant's  counsel  urges  that  the  act  of  1817 
requires  that  contracts  of  this  kind  be  recorded  under  the  act  of  1813, 
within  ten  days. 

In  Lafon  v.  Sadler,  4  Martin,  476,  we  held  that  the  notarial  act 
was  only  the  evidence  of  a  fact  from  which  the  plaintiff's  privilege 
resulted;  in  the  present  case  the  writing  is  of  the  very  essence  of  the 
appellee's. 

Lafon  having  built  Godwin's  house,  had  ipso  facto,  by  law,  a 
tacit  lien.  His  having  reduced  to  writing  the  contract,  which  fixed 
the  manner  in  which  the  house  was  to  be  built,  and  the  payment 
effected,  did  not  create  his  right.  Having  a  lien  by  law,  and  made  a 
contract  which  did  not  modify  his  right,  he  was  allowed  to  avail 
himself  of  his  stronger  title,  that  which  resulted  from  the  law. 

Here  the  plaintiff's  lien  is  not  independent  from  the  writing;  for 
the  writing  is  of  the  very  essence  of  it.  On  the  writing,  although  no 
lien  be  mentioned  therein,  the  law  raises  a  lien,  which  the  contract 
would  not  give  (even  if  it  was  stipulated)  without  being  reduced  to 
writing. 

Lafon's  notarial  act  was  not  necessary  to  his  recovery;  therefore, 
Godwin  could  not  resist  its  introduction.  Here  the  writing  is  essen- 
tial to  the  plaintiff's  recovery,  and  the  defendant  may  resist  its 
introduction,  unless  it  has  been  recorded  according  to  law. 

The  writing  here  is  perfectly  of  the  nature  of  most  of  those  men- 
tioned in  the  act  of  1813.  Securities  furnished  by  tutors,  persons 
employed  in  the  service  of  the  state,  marriage  contracts,  judgments, 
awards:  instruments  in  which  no  mortgage  is  stipulated  for,  but  in 
which  the  law  raises  a  tacit  one. 

The  statute  of  1817  is  not  evidence  that  the  legislature,  of  that 
year,  thought  that  the  intention  of  that  of  1813  had  been  mistaken  in 
the  case  of  Lafon  v.  Sadler;  but  it  shows  that  they  discovered  that 
the  former  act  required  to  be  amended.  For  they  left  the  operation 
of  the  decision  in  that  case  in  its  full  effect,  on  cases  of  building  con- 
tracts, under  the  value  of  500  dollars. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  and  that  the  rule 
taken  on  the  defendants  on  the  8th  of  March  last,  to  show  cause  why 
the  house  should  not  be  sold  for  cash  (or  so  much  thereof  as  shall  be 
necessary)  to  satisfy  the  plaintiff's  claim,  be  discharged:  and  it  is 
further  ordered  that  the  defendants  pay  costs  in  both  courts. 

Hoffman,  for  the  plaintiff, 

Carletorij  for  the  defendants. 


Beebe  v.  Armstrong.     XI.  440. 

HELD,  a  defendant  praying  for  the  removal  of  a  suit  to  the  court 
of  the  United  States,  on  the  ground  that  he  is  a  citizen  of  another 
state,  must  show  that  the  plaintiff  is  a  citizen  of  this  state.  It  is  not 
enough  that  the  plaintiff  in  his  petition  avers  himself  a  resident  of 
this  state.* 


Westover  et  al.  v.  Aime  and  Wife.     XL  443. 

When  a  person  owning*  property  in  this  state,  does  not  appear  at  the  place  of  his  resi- 
dence for  five  years,  and  has  not  been  heard  of,  his  presumptive  heirs  may  cause 
themselves  to  bo  put  in  possession  of  the  estate  which  belonged  to  him,  and  they  enjoy 
a  portion  of  the  revenue. 

Their  right  yields  to  the  testamentary  heir,  and  both  to  the  claim  of  the  husband  and 
wife,  who  wish  to  continue  the  partnership.  If  heirs  in  dividing  the  property  of  their 
ancestor,  held  in  common,  pass  an  act  of  sale  to  each  other,  it  will  be  regarded  not  as 
a  sale,  but  as  a  partition. 

*  See  this  point  decided  in  the  case  of  Bingham,  plaintiff  in  error,  v.  Cabot  et  al^  3 
Dallas,  382. 
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The  child  who  has  approved  of  the  partition  since  he  came  of  age,  cannot  maintain  an 
action  on  the  ground  that  it  was  illegal. 

Husband  has  authority  without  his  wife,  to  proceed  to  the  partition  of  the  movable  part 
of  a  succession  accrued  to  her. 

The  right  of  the  presumptive  heirs,  to  receive  the  revenues  of  his  ancestor,  who  has  dis- 
appeared, is  a  personal  interest,  and  does  not  partake  of  the  realty. 

APPEAL  from  the  court  of  the  first  district. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  brought  by  Angelique  Westover,  wife  of  John 
Bredy,  and  by  the  children  and  heirs  apparent  of  said  John  Bredy, 
viz.  by  Philip  Bredy,  by  Marianne  Bredy,  and  Rosalie  Bredy,  the 
two  latter  authorised  by  their  husbands  Auguste  Daniel,  and  John 
Sassman. 

They  claim  to  be  put  in  possession  of  a  tract  of  land,  belonging  to 
their  father,  John  Bredy,  whom  they  state  to  have  disappeared  in 
the  year  1805,  without  leaving  any  one  charged  with  the  manage- 
ment of  his  concerns. 

And  aver,  that  one  Aim6  and  wife  have  illegally  entered  on,  and 
taken  possession  of  the  premises,  and  though  often  requested,  have 
refused  to  give  them  up. 

The  defendants  pleaded  the  general  issue,  prescription,  collusion, 
and  title  through  John  Sassman,  the  husband  of  Rosalie  Bredy, 
which  title  they  assert  he  acquired  from  the  other  plaintiffs  in  this 
suit. 

The  facts  of  the  case,  so  far  as  they  are  necessary  to  be  stated,  are 
those  which  follow.  John  Bredy  disappeared  in  the  year  1803.  On 
the  15th  of  July,  of  that  year,  the  commandant  of  the  second  German 
Coast,  in  obedience  to  an  order  of  the  governor,  Don  Manuel  Salcedo, 
made  an  inventory  of  his  property,  and  placed  it  in  the  hands  of  his 
wife  for  safe  keeping.  The  16th  September,  1805,  A.  Westover, 
Philip  Bredy,  and  A.  Daniel,  and  John  Sassman,  in  right  of  their 
wives,  Marianne  Bredy,  and  Rosalie  Bredy,  petitioned  the  judge  to 
order  a  sale  of  all  the  property  belonging  to  the  absentee.  A  sale 
was  ordered  in  the  usual  form,  the  parties  giving  security.  On  the 
18th  of  October,  the  same  persons  came  before  the  judge,  and  by 
public  act  partitioned  the  land  now  claimed.  Two  arpents  in  front, 
with  the  ordinary  depth,  were  allotted  to  Sassman,  husband  of 
Rosalie  Bredy,  for  the  sum  of  1500  dollars;  three  to  Auguste  Daniel, 
husband  of  Marianne,  for  the  same  price;  and  the  remaining  two  to 
Philip  Bredy,  for  950  dollars;  the  act  was  not  signed  by  Sassman's 
wife,  nor  by  Daniel's.  In  a  little  more  than  two  years  after  the 
division,  Sassman  sold  the  portion  received  by  him,  to  one  Francois 
Rulle,  in  whose  right  the  defendants  now  claim  it. 

Philip  Bredy  was  of  the  age  of  majority  in  July,  1807,  Marianne  in 
July,  1809,  and  Rosalie  in  the  same  month  of  the  year  1811. 

The  main  question  for  our  consideration  is  the  effect  of  this  act  of 
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partition.  It  is  insisted  by  the  defendants,  that  it  amounts  to  an 
alienation  of  all  right  which  the  plaintiffs  had  in  the  premises. 

It  is  replied  that  such  is  not  its  legal  operation;  that  the  act  is  null 
and  void;  that  it  is  not  binding  on  the  wife,  who,  though  she  might 
have  divided  the  land,  had  no  right  to  sell  it;  that  for  the  same 
reason  it  can  have  no  effect  against  her  children,  and  that  as  to  them, 
it  is  null  on  another  ground,  they  were  minors,  at  the  time  it  was 
made,  and  were  not  parties  to  the  act. 

When  a  person  owning  property  in  this  state,  does  not  appear  at 
the  place  of  his  residence  for  five  years,  and  has  not  been  heard  of, 
his  presumptive  heirs  may  cause  themselves  to  be  put  in  possession 
of  the  estate  which  belonged  to  him,  and  they  enjoy  a  portion  of  the 
revenues  on  certain  conditions. 

Their  right  yields  to  the  testamentary  heirs,  in  case  there  are  such, 
and  both  are  postponed  to  the  claim  of  the  husband  or  wife,  who 
may  wish  to  continue  the  partnership,  and  have  the  benefits  of  the 
acquests  and  gains.  Civil  Code,  1 6,  art.  9,11  and  1 3.  But  either  wife 
or  husband  may  have  the  community  dissolved  if  they  choose,  and 
though  the  wife  in  the  first  instance,  desires  to  have  it  continued, 
she  preserves  the  right  of  afterwards  renouncing. 

In  the  case  now  before  us,  there  can  be  little  doubt,  that  it  was 
the  intention  of  the  wife  of  Bredy  to  dissolve  the  community.  The 
question  is,  whether  that  intention  has  been  so  carried  into  effect,  as 
to  be  binding.  The  wife  and  children,  it  is  said,  could  not  sell  the 
absentee's  property.  This  is  true.  But  as  the  act  contains  evidence 
that  they  contemplated  to  sever  their  interests  in  the  land  now  sued  for, 
and  as  that  act  does  divide  it,  and  assign  a  portion  to  each,  we  must 
give  the  instrument  effect,  as  far  as  the  parties  had  legally  a  right  to 
act  on  the  subject  matter;  ut  res  magis  valeat,  quam  pereat.  The 
court  recognised  this  principle,  and  acted  on  it  in  the  case  of 
Holmes  v.  Patterson,  5  Martin,  693.  According  to  Pothier,  if  heirs 
pass  an  act  in  relation  to  property,  held  in  common  between  them, 
and  declare  that  the  one  has  sold  to  the  other;  though  by  the  terms 
used,  there  is  no  doubt  but  it  is  a  contract  of  sale;—n6anmoins  la 
jurisprudence  a  itabli  que  non  obstant  les  termes  de  vente  dans 
lesquek  eet  acte  est  concu,  il  ne  devoit  pas  itre  considiri  comme 
un  contract  de  vente,  rnais  comme  tin  acte  tenant  lieu  de  partage. 
Pothier,  Traitt  de  vente,  n.  643.  The  good  sense  of  this  doctrine 
is  obvious,  and  its  application  to  the  case  now  before  us  complete. 

The  wife  therefore  cannot  maintain  an  action  for  this  property,  nor 
can  the  son  Philip,  who  has  approved  of  the  partition,  since  he  came 
of  age,  by  selling  part  of  the  land,  and  suffering  ten  years  to  elapse 
since  the  age  of  majority,  without  bringing  suit 

The  claims  of  the  daughters,  Marianne  and  Rosalie,  have  yet  to  be 
examined. 

The  right  which  they  had  as  heirs  apparent  of  their  father,  to  enter 
into  and  enjoy  a  portion  of  the  revenues  or  a  portion  of  hi£  estate, 
has  been  transferred  by  their  husbands.    It  becomes,  therefore, 
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necessary  to  inquire  if  they  had  authority  to  do  so.  According  to 
the  case  of  Tregre  v.  Tregre,  6  Martin,  665,  the  husband  is  autho- 
rised, without  his  wife,  to  proceed  to  the  partition  of  the  movable 
part  of  a  succession  accrued  to  her,  but  not  to  that  portion  which  is 
immovable.  This  part  of  the  case  then  turns  on  ascertaining  what 
species  of  property  the  wife  had  in  that  which  was  divided.  It  must 
be  confessed,  that  it  is  somewhat  anomalous,  and  that  it  is  difficult  to 
class  it.  To  make  it  a  deposit,  as  was  contended,  it  must  be  shown 
to  be  gratuitous.  Civil  Code,  410,  art.  4,  9  Martin,  485.  It  is  not 
a  usufruct,  for  the  definition  of  that  right  is  the  enjoyment  of  a  certain 
thing,  the  property  of  another,  and  drawing  from  the  same,  all  profit, 
utility,  and  advantage,  which  it  may  produce.  It  is  not  a  lease;  for 
that  is  a  contract  by  which  one  has  the  use  of  property  for  a  certain 
rent  to  be  paid.  After  as  much  reflection  as  we  can  bestow  on  the 
subject,  we  think  it  partakes  more  of  the  nature  of  a  movable,  than 
an  immovable.  It  is  a  right  to  receive  money,  for  a  certain  number 
of  years,  given  by  law,  with  a  double  object;  to  benefit  the  presump- 
tive heir,  and  to  compensate  him  for  administering  the  estate  of 
another.  It  can  scarcely  then  be  distinguished  from  interests  which 
are  certainly  personal,  money  due  for  services,  or  rents  and  annuities. 
Civil  Code,  100,  art.  25. 

Under  this  view  of  the  subject,  the  judgment  of  the  district  court 
must  be  reversed,  and  ours  be  for  the  defendant,  with  costs. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  that  there  be 
judgment  for  the  defendants,  with  costs  in  both  courts* 

Hennen,  for  the  plaintiffs 

JMazureou,  for  the  defendants. 


Daigre  v.  Richard.     XI.  449. 

MARTIN,  J.,  delivered  the  opinion  of  the  court 
This  case  is  before  us  on  a  bill  of  exceptions,  viz: — 
*  In  this  case,  the  plaintiff  offered  evidence  to  prove  that  he  was 
in  peaceable  possession  and  occupation  of  the  land,  the  subject  of 
the  present  suit,  for  more  than  thirty  years;  and  that  it  was  forcibly 
taken  possession  of  by  the  defendant,  in  January  1821.  The  court 
refused  to  hear  this  evidence,  because  it  did  not  appear  that  the  sur- 
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vey  of  said  land,  being  the  one  annexed  to  the  record,  was  made 
with  notice  to  the  defendant:'1 

"  To  which  opinion  the  plaintiff  begs  leave  to  except.  R.  Lawes, 
D.  J." 

If  the  survey  was  made  without  the  knowledge  of  the  defendant, 
this  was  a  good  reason  for  refusing  to  admit  it  as  evidence  per  se. 
If  one  was  absolutely  necessary  in  the  case,  it  should  have  been 
ordered. 

If  the  defendant  had  desired  it,  the  plaintiff  might  have  been  ruled 
to  describe  the  premises  more  particularly.  The  answer,  however, 
shows  that  the  defendant  well  knew  the  bind  claimed. 

The  evidence  offered  was  relevant  and  material,  and  ought  to  have 
been  heard. 


Canonge  v.  Cauchoix.     XI.  452. 

NOTICE  for  non-payment  must  be  given  on  the  day  which  follows 
the  protest 


Lombard  v.  Guillet  and  Wife.    XI.  453. 

A  party  who  is  named  in  a  notarial  act,  bat  whose  signature  is  not  thereto,  is  not  bound 
thereby. 

A  wife  is  not  bound  by  a  note,  on  which  the  name  of  her  husband  is  written  above  hers, 
where  his  signature  is  denied  and  not  proved. 

The  Supreme  Court  can  not  take  as  evidence  what  the  court «  quo  states  in  the  judg- 
ment 

The  wife  is  not  bound  by  a  note  executed  jointly  with  her  husband. 

APPEAL  from  the  court  of  the  third  district 
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Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  stating  that  the  defendants  owe  him  778  dollars  on  a 
note,  for  the  security  of  which  the  husband  mortgaged  a  house  and 
lot,  part  of  the  wife's  dowry,  which,  by  their  marriage  contract,  he 
was  authorised  to  sell  and  alienate,  with  her  consent,  prayed  and 
obtained  an  order  of  seizure.  His  petition  concluded  with  a  prayer 
that  the  defendants  might  be  cited,  and  that  he  might  have  such  other 
relief  as  the  case  required. 

The  wife,  being  thereto  authorised  by  the  court,  (by  a  curator  ad 
litem,  she  being  a  minor,)  pleaded  the  general  issue  and  nonage. 

She  admitted  in  her  answer,  that  she  signed  the  note;  but  a  vetoed 
she  was  not  bound  thereby,  because  she  signed  it  without  the  autho- 
rity of  her  husband;  because  she  thereby  appears  to  have  bound  her- 
self in  the  same  contract  with  him:  because  it  did  rot  turn  to  her 
benefit;  that  she  never  consented  to  the  mortgage  given  by  her  hus- 
band. 

There  was  judgment  against  the  husband,  and  for  the  wife,  and 
the  plaintiff  was  perpetually  enjoined  from  proceeding  on  the  order 
of  seizure.     He  appealed. 

The  wife's  counsel  have  been  heard  ex  parte. 

The  marriage  contract  authorises  the  husband  to  sell  and  alienate 
the  house  and  lot,  with  the  consent  of  the  wife. 

The  mortgage  deed  states,  that  the  wife  was  present,  and  declared 
that  she  consented  thereto — but  her  signature  does  not  appear  to  it 
— she  denies  that  she  consented  to  the  mortgage,  and  there  is  no  evi- 
dence of  her  doing  so. 

The  district  court  was,  therefore,  correct  in  making  the  injunction 
perpetual. 

We  do  not  inquire  into  the  correctness  of  the  judgment  against  the 
husband,  as  he  did  not  appeal,  and  did  not  appear  in  this  court. 

There  is  no  evidence  of  the  authorisation  given  by  the  husband  to 
the  wife — none  results  from  the  note,  because  it  is  not  proved  to  have 
been  subscribed  by  the  husband.  It  is  true  his  signing  is  alleged  in 
the  petition,  but  it  is  denied  by  the  wife,  who  pleaded  the  general 
issue,  yet  admitted  her  own  signature.  The  husband  did  not  appear 
in  the  district  court,  no  judgment  by  default  was  taken  against  him — 
and  although  the  judge  states  in  his  decree,  that  the  plaintiff  proved 
his  demand  against  the  husband,  this  does  not  appear  from  any  other 
part  of  the  record.     Longer  et  at.  v.  Pigeau,  3  Martin,  221. 

The  district  court  grounds  its  judgment  on  the  absence  of  any 
proof  that  the  note  was  given  for  the  benefit  of  the  wife.  The  de- 
cision, in  this  respect,  is  in  conformity  with  ours  in  the  case  of  Dura- 
ford  v.  Gross  &  Wife,  7  Martin,  489. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  affirmed,  with  costs. 

Davezac,  for  the  plaintiff. 

Seghers,  for  the  defendants. 
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Norris's  Heirs  t>.  Ogden's  Executors.     XI.  455. 

A  partnership  to  carry  on  business  as  ironmongers,  is  not  a  special  or  corporate  partner- 
ship. 

In  an  ordinary  partnership,  dissolved  by  the  death  of  one  of  the  partners,  the  heirs  of  the 
deceased  partner  have  a  right  to  participate  with  the  survivors  in  the  liquidation. 

Therefore,  if  a  suit  is  commenced  by  one  of  the  partners  to  recover  a  debt  due  the  part- 
nership, the  other  partners  have  a  right  to  intervene  aliter;  if  they  have  a  joint  interest 
with  the  defendant. 

Pleadings  should  not  be  argumentative  or  loaded  with  extraneous  matter. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioners  aver,  that  they  are  the  heirs  of  Patrick  Norris, 
deceased,  who  died  in  this  city,  leaving  a  large  estate — that  he  made 
a  last  will  and  testament,  appointing  G.  M.  Ogden,  Andrew  Lock- 
hart,  and  Rowland  Craig,  his  executors,  and  that  G.  M.  Ogden,  act- 
ing in  collusion  with  the  house  of  Harrod  &  Ogdens,  of  which  he  is 
a  partner,  had  the  whole  stock  in  trade  of  said  Norris  adjudged  much 
below  its  real  value  to  that  firm,  and  that  Peter  V.  Ogden,  in  whose 
name  this  purchase  had  been  made,  took  possession  of  all  the  goods, 
sold  them,  and  collected  the  debts  due  the  succession. 

They  further  aver  that  Peter  V.  Ogden  was  a  partner  in  the  house 
of  Harrod  &  Ogdens,  that  this  sale  was  null  and  void,  and  they  pray 
judgment  for  the  value  of  the  store  and  the  moneys  collected. 

Peter  V.  Ogden  died  since  the  transaction  complained  of,  leaving 
his  widow,  Francoise  Duplessis  and  G.  M.  Ogden  his  executors,  who 
have  answered  this  petition  severally.  The  widow  first  pleaded  the 
general  issue,  and  that  her  husband  had  paid  the  heirs  of  Norris — 
the  others,  to  the  general  denial,  added  that  they  had  accounted  to 
the  house  of  Harrod  &  Ogdens,  for  the  amount  claimed,  and  concluded 
by  averring  that  the  executors  of  Norris  had  duly  accounted  for  all 
moneys  arising  from  the  succession  of  P.  Norris. 

To  these  pleas  the  plaintiffs  replied,  that  nothing  demanded  in  the 
present  petition  made  a  part  of  the  charges  against  the  executors,  in 
the  court  of  probates,  and  that  what  was  done  there  could  not  be 
pleaded  in  bar,  unless  it  was  approved  of  by  the  petitioners,  or  decreed 
in  a  suit  to  which  they  were  parties. 

The  petition  of  intervention,  the  rejection  of  which  has  given  rise 
to  this  appeal,  is  in  the  name  of  the  surviving  partners  of  the  house 
of  Harrod  &  Ogdens,  and  of  the  executors  of  the  late  Patrick  Norris; 
it  asserts  that  for  several  years  previous  to  the  day  of  the  said 
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house  was  in  partnership  with  the  late  Patrick  Norris,in  a  hardware 
store,  for  equal  shares  of  profit  and  loss;  that  Norris  died,  leaving  the 
persons  already  mentioned  his  executors;  that  they,  Harrod  &  Ogdens, 
being  greatly  interested  in  the  settlement  of  the  partnership  concerns, 
applied  to  the  court  before  which  this  cause  originated,  to  have  their 
rights  as  partners  ascertained;  that  they  were  recognised  as  such  by 
a  decree  of  that  court,  and  supposing  themselves  duly  authorised  by 
that  decree,  they  retained,  by  permission  from  the  executors  of  Norris, 
the  proceeds  of  the  sale  of  the  store;  and  that  they  have  paid  debts 
due  by  Norris,  or  ratherby  the  partnership  of  Norris,  Harrod  &  Ogdens, 
conducted  under  the  name  of  Patrick  Norris,  to  an  amount  equal  to 
these  proceeds. 

That  the  petitioners  well  knew  these  premises,  and  that  the  whole 
had  remained  in  possession  of  Harrod  &  Ogdens;  yet  they  commenced 
an  action  in  the  court  of  probates  against  the  executors,  and  forced 
them,  by  this  measure,  to  make  out  an  account,  in  which  they 
charged  themselves  with  the  proceeds  arising  from  the  sale  of  the 
effects  of  Norris;  that  the  present  demand  is  for  the  same  sum,  which 
the  plaintiffs  now  contend,  in  a  suit  pending  in  the  court  of  probates, 
is  in  the  hands  of  Patrick  Norris,  but  that  the  persons,  really  account- 
able, are  Harrod  &  Ogdens.  By  reason  of  these  premises,  they 
request  leave  to  be  made  parties,  and  pray  that  this  action  may  be 
enjoined  until  a  final  settlement  of  the  accounts  of  P.  Norris's  estate 
and  Harrod  &  Ogdens. 

To  this  petition  the  plaintiffs  filed  several  exceptions.  That  the 
petitioners  in  the  bill  of  interpleader,  viz.  the  representatives  of  P.  V. 
Ogden,  were  already  defendants,  and  had  answered  in  the  action; 
and  that  they  could  not  intervene,  in  a  suit  to  which  they  were  already 
parties,  and  had  pleaded.  That  G.  M.  Ogden,  who  is  at  one  and  the 
same  time,  executor  of  P.  V.  Ogden,  Patrick  Norris,  and  partner  in 
the  house  of  Harrod  &  Ogdens,  can  protect  the  interest  of  that  firm — 
finally,  they  deny  any  balance  to  be  due  Harrod  &  Ogdens,  and  con- 
clude by  alleging  that  the  inventory  made  after  Norris'  death,  was 
fraudulent. 

The  court  cannot  avoid  noticing  the  manner  this  record  is  made 
up.  The  pleadings  on  the  part  of  plaintiff  are  drawn  in  a  very  loose 
manner,  argumentative,  and  full  of  irrelevant  matter,  which  has  no 
other  effect  but  of  increasing  costs,  and  rendering  it  difficult  to  find 
the  material  facts.  The  notice  now  taken  of  this  irregularity  will,  no 
doubt,  prevent  any  thing  of  the  same  kind  appearing  hereafter. 

The  plaintiffs  insist  that  this  was  a  special,  or  corporate  partner- 
ship, and  that  they  have  a  right  to  settle  its  affairs.  We  do  not  think 
it  either. 

Not  special— that  is,  for  one  particular  transaction — this  was  for 
business  as  ironmongers,  and  for  an  indefinite  period  of  time.  Not 
corporate — that  is,  where  the  dormant  partner  contributes  only  a 
certain  sum,  and  by  agreement,  is  to  have  a  certain  share  in  the  profits 
and  losses,  without  being  answerable  for  the  latter  beyond  the  amount 
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brought  by  him  into  partnership:  but  here  we  have  not  discovered 
that  any  such  stipulation  existed. 

It  appears  to  us  an  ordinary  commercial  partnership,  dissolved  by 
the  death  of  one  of  the  partners,  in  the  liquidation  of  which  his  heirs 
have  a  right  to  participate  with  the  surviving  partners;  and  until  a 
partition  takes  place,  if  one  of  the  partners  sues  to  recover  a  debt  due 
the  former  firm,  we  have  no  doubt  the  others  may  be  made  parties 
for  the  assurance  of  their  rights. 

If  the  defendants,  in  this  suit,  did  not  represent  the  succession  of  one 
of  the  late  partners  in  the  house  of  Harrod  &  Ogdens,  the  petitioners 
would  have  a  right  to  intervene.  But  it  is  expressly  stated,  that 
"Peter  V.  Ogden  was  a  partner  in  that  house;  consequently  Harrod  & 
Ogdens  have  an  interest  directly  opposed  to  any  judgment  being 
rendered  against  the  defendants.  On  the  ordinary  principles,  then, 
on  which  petitions  of  intervention  are  received,  that  now  before  us 
must  be  rejected. 

A  stranger  to  a  suit  cannot  be  received  on  record,  to  aid  others  in 
the  defence  of  it.  The  prayer  for  an  injunction,  containt  d  in  this 
petition,  is  one  which,  on  the  facts  stated,  would  have  come  with  as 
much  propriety  from  the  defendants;  but  with  what  success,  we  do 
not  say. 

Why  the  executors  of  P.  Norris  wish  to  be  made  parties,  we  can- 
not discover.  As  plaintiffs,  they  have  no  right— as  defendants,  how 
can  they  be  affected  by  what  takes  place  between  the  plaintiffs  and 
the  succession  of  P.  V.  Ogden? 

The  court  sees  that  the  object  of  this  suit,  is  to  make  P.  V.  Ogden's 
estate  responsible,  in  the  first  instance,  to  the  heirs  of  Norris.  The 
matters  in  defence  to  this  demand,  will  come  more  regularly  from  the 
defendants,  than  from  another  party  in  the  shape  of  a  bill  of  inter- 
pleader. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
.of  the  parish  court  be  affirmed,  with  costs. 

Livingston,  for  the  plaintiffs. 

Seghers,  for  the  defendants. 
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Lafarge  v.  Morgan  et  al.    XL  462. 

APPEAL  from  the  court  of  the  first  district. 

Held,  conventional  sequestrators,  acting  for  both  parties  and  with- 
out compensation,  are  liable  to  the  same  obligations  as  are  created  by 
the  real  contract  of  deposit.  It  was  their  duty  to  hold  the  notes 
deposited  with  them  until  both  parties  agreed  to  their  delivery,  or  if 
they  could  not  agree,  until  a  court  of  justice  decided  they  should  be 
given  up.  Nor  were  they  responsible  but  for  gross  negligence  in 
keeping,  or  fraud  in  refusing  to  give  them  up.  Hence  where  the 
notes  were  deposited  with  the  sequestrators,  on  the  terms  that  they 
were  to  be  delivered  to  the  payee,  when  certain  incumbrances  on 
the  property  for  which  they  were  given  were  raised:  Held,  that  the 
sequestrators  are  not  liable  for  damages  for  withholding  them  in  a 
crisis  wherein  one  of  the  depositors  alleged  that  the  incumbrances 
were  raised,  the  other  denied  that  fact  and  forbade  their  surrender. 
Held,  that  the  certificate  of  the  register  of  mortgages  is  prima  fade 
evidence  of  the  truth  of  the  facts  therein  alleged:  which  must  be 
proved  false,  not  made  doubtful,  by  one  opposing  its  effect.  In  the 
case  of  Dreux  v.  Ducourneau,  5  Martin,  625,  the  decree  of  the 
parish  court  which  was  the  only  foundation  for  the  certificate  of  the 
register,  was  shown  to  have  been  granted  in  a  suit  where  the  mort- 
.  gagee  was  not  a  party. 

The  act  of  1813,  directing  all  marriage  contracts  of  this  city  to  be 
recorded  in  the  office  of  the  recorder  of  mortgages  under  pain  of  nullity, 
except  between  the  parties,  is  not  unconstitutional,  nor  impairs  the 
obligation  of  any  contract,  though  it  requires  acts  made  previous  to 
its  passage  to  be  recorded. 

Livingston,  for  the  plaintiff. 

Hennen,  for  the  defendant. 
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Preval  v.  Moulon.     XL  530. 

A  syndic  can  not  sue  his  co-syndic  for  funds  of  the  estate,  in  the  hands  of  the  latter. 

APPEAL  from  the  court  of  the  first  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

On  the  first  argument  of  this  case,  the  court  having  entertained,  and 
expressed  doubts  of  the  propriety  and  legality  of  an  action,  brought 
by  a  syndic  of  an  insolvent,  directly  against  his  co-syndic,  to  recover 
the  funds  of  the  estate,  which  might  be  in  the  possession  of  the  latter, 
the  cause  was  reserved  for  further  argument  on  this  point. 

It  is  admitted  by  the  counsel  for  the  plaintiff  and  appellant,  that 
he  has  not  been  able  to  discover  any  positive  rule  of  law  on  the 
subject.  His  arguments  are  founded  on  the  inconvenience  which 
would  occur,  in  the  administration  of  justice,  from  a  doctrine  contrary 
to  that  which  he  advocates;  and  an  attempt  is  made  to  support  them 
by  analogy,  to  the  situation  of  attorneys  in  fact,  in  cases  where  a  joint 
power  is  given  to  two  or  more,  and  to  that  of  co-tutors,  and  co-exec- 
utors, who  are  bound  in  solido,  for  the  faithful  discharge  of  the 
duties  appertaining  to  their  respective  agencies.  Of  these  analogies 
presented  for  our  consideration,  the  most  obvious  is  that  of  joint  man- 
datories, or  attorneys.  Indeed,  the  difference  of  situation  between 
such  persons,  as  derive  their  authority  to  act  for  another,  by  a  power 
immediately  emanating  from  their  constituent,  and  that  of  syndics, 
appointed  by  the  creditors  of  an  insolvent,  to  manage  his  estate,  is 
scarcely  discernible;  except  the  commissions  allowed  to  the  latter, 
and  their  interest  in  the  estate,  of  which  they  have  the  administration; 
being  usually  chosen  from  amongst  the  creditors.  When  two  or 
more  persons  are  appointed  to  act  for  another,  the  concurrence  of  all 
is,  perhaps,  necessary  to  bind  their  constituent;  unless  the  mandate 
constitutes  them  in  solidum,  but  it  is  clear,  that  when  they  are  not 
constituted  in  this  manner,  each  is  bound  for  his  own  administration, 
and  for  no  more.     Curia  Philipica,  lib.  1 ,  cap.  4,  n.  37. 

We  are  unable  to  discover  any  thing  in  our  laws  on  the  subject  of 
syndics,  which  makes  them  accountable  in  solidum,  for  the  manage- 
ment of  the  insolvent's  estate.  Their  power  (when  more  than  one 
is  appointed)  is  joint;  their  rights  are  equal,  and  the  funds  which 
arise  from  the  sales  of  the  property  entrusted  to  their  administration, 
may  be  held  by  one,  or  by  all,  according  to  their  own  private  regu- 
lations; but  no  one  of  them  is  more  entitled  to  receive,  and  keep  the 
proceeds  of  the  estate,  than  another.  It  is  unnecessary  to  decide  the 
question  whether  a  syndic  can  legally  become  the  purchaser  of  any 
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part  of  the  estate,  submitted  to  his  control,  with  power  to  sell.  But 
admitting  that  he  can  lawfully  buy,  the  price,  which  is  thus  virtually 
in  his  possession,  for  the  benefit  of  all  the  creditors,  according  to  their 
privileges,  may  be  retained  by  him,  in  opposition  to  any  claim  of  his 
co-syndics:  for  in  pari  casu  potior  est  conditio  possidentis. 

The  acts  of  the  legislature  of  1817  have  been  cited  to  show  the 
duty  of  syndics.  The  same  law,  which  points  out  their  duties,  gives 
a  remedy  against  them  for  neglect  or  misconduct  in  the  administra- 
tion of  an  estate;  but  the  remedy  accorded  is  entirely  different  from 
that  which  is  sought  in  the  present  case.  It  belongs  to  the  creditors 
to  obtain  it,  not  to  any  one  of  the  syndics,  by  suit  against  his  co- 
syndic. 

It  is  the  opinion  of  the  court,  that  the  plaintiff  (although,  perhaps 
actuated  by  the  best  motives)  did  mistake  his  authority  in  commenc- 
ing this  action;  and  as  the  toleration  of  suits  by  one  syndic  against 
another,  who  is  equally  empowered  to  manage  the  estate  of  an  insol- 
vent, might  lead  to  results  worse  than  absurd;  and  as  the  respective 
rights  of  the  creditors  in  this  case  may  be  settled,  either  by  adjudg- 
ment for  the  final  distribution  of  such  estate,  or  by  their  proceeding 
in  pursuance  of  the  provisions  of  the  act  of  1817 — 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  reversed  and  annulled,  and  that  judgment  be 
here  entered  for  the  defendant,  as  in  case  of  nonsuit 

Moreauj  for  the  plaintiff. 

Cuvitlier,  for  the  defendant. 


Montillet  v.  Duncan.     XL  534. 


Strict  proof  is  required  of  the  authority  given  to  a  third  person  to  receive  notice,  in 

behalf  of  an  endorser. 

APPEAL  from  the  court  of  the  first  district. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  which  this  case  presents,  is  the  effect  of  notice 
of  protest  to  the  agent  of  the  defendant. 

The  power  produced  does  not  confer,  on  the  attorney  in  fact, 
authority  to  receive  notices.  It  is  true  he  was  in  the  habit  of  doing 
so,  and  communicating  them  to  his  principal.    But  whether  the  latter 
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considered  these  notices  good,  because  they  were  always  handed  to 
him,  or  because  he  admitted  the  agent  was  appointed  to  receive  them, 
is  not  clearly  established  by  the  testimony.  When  a  case  is  attempted 
to  be  taken  out  of  the  general  rule,  on  this  subject,  a  strict  observance 
of  which  is  so  important  to  the  commercial  world,  the  testimony 
should  leave  no  doubt  of  the  fact  on  which  the  exception  is  claimed. 
Here,  however,  in  addition  to  the  obscurity  in  which  the  proof  leaves 
the  authority  of  the  attorney  in  fact,  it  is  shown  that  about  the  mid- 
dle of  November,  more  than  a  month  before  the  date  of  the  protest, 
the  defendant  had  returned  to  town,  and  reassumed  the  management 
of  his  own  affairs. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Morse,  for  the  plaintiff. 

Livingston,  for  the  defendants. 


The  State  v.  Judge  Pitot     XI.  535. 

When  an  act  of  assembly  directs  that  the  judgment  of  a  justice  of  the  peace  shall  be  exe- 
cuted, notwithstanding  an  appeal,  it  cannot  be  suspended  by  an  injunction. 

APPLICATION  for  a  mandamus. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

By  an  act  passed  the  3d  of  March,  1819,  entitled  an  act  respecting 
landlords  and  tenants,  a  summary  mode  is  provided  by  plaint  before 
a  justice  of  the  peace,  to  enable  the  former  to  be  put  in  possession 
of  the  demised  premises.  And  the  2d  section  declares  that  an  appeal 
from  the  judgment  thus  rendered  shall  not  suspend  its  execution. 

D.  Seghers  had  judgment  rendered  against  him  under  this  act,  by 
Gallien  Preval,  a  justice  of  the  peace,  in  this  city.  In  order  to  st&y 
execution,  he  applied  to  the  parish  judge  for  an  injunction,  which 
was  granted.  On  application  made  by  the  opposite  party,  it  was 
dissolved.  From  this  decree  an  appeal  was  prayed,  which  being 
refused,  the  plaintiff  has  taken  a  rule  on  the  judge  to  show  cause  why 
he  did  not  grant  it. 

We  have  the  return  before  us  which  that  magistrate  has  made, 
and  he  states,  among  other  things,  that  the  injunction  was  erroneously 
prayed  for,  and  accorded;  because,  by  special  law,  the  execution  of 
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the  judgment  before  the  justice  of  the  peace  could  not  be  sus- 
pended. 

The  parish  judge  acted  correctly  in  refusing  the  appeal;  for,  as  the 
law  already  cited,  has  directed,  that  in  every  case  of  this  kind  the 
judgment  of  the  justice  must  be  executed,  and  shall  not  be  suspended 
by  an  appeal,  it  cannot  be  indirectly  suspended  by  an  injunction. 
This  decision  must  not  be  understood  to  deprive  die  citizen  of  the 
protection  of  the  court,  in  any  case  where  an  interlocutory  judgment 
works  a  grievance  irreparable;  nor  is  it  contemplated  to  lay  down  a 
rule  that  the  facts  can  be  taken  from  the  judge's  return,  so  as  to  con- 
clude the  rights  of  the  party  complaining;  but  here  it  has  been  ad- 
mitted, that  the  judgment  enjoined  was  under  an  act  of  the  legislature, 
which  prohibits  any  other  court  from  interfering  with  the  execution  of 
that  judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  rule  be 
discharged,  with  costs. 

Seghers,  for  The  State. 

Denis,  for  the  defendant. 


Penrice  v.  Crothwaite  et  ah     XL  537. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

This  cause  com^s  up  on  two  bills  of  exceptions  to  the  opinion  of 
the  judge  below:  in  discharging  the  bail  upon  the  alleged  insufficiency 
of  the  plaintiff's  affidavit;  and  in  refusing  to  the  plaintiff  permission 
to  file  a  supplemental  petition. 

Poktek,  J.,  delivered  the  opinion  of  the  court. 

The  parish  judge  did  not  err  when  he  decided  that  the  affidavit  to 
hold  to  bail  in  this  cause  was  insufficient;  swearing,  that  the  defen- 
dant owes  the  affiant  as  he  believes,  is  not  that  declaration  which  the 
law  requires.  It  should  be  positive,  when  the  creditor  makes  the  oath. 

We  cannot  go  into  the  opinion  of  the  court,  on  the  refusal  to 
receive  a  supplemental  petition.  It  does  not  produce  a  grievance 
irreparable  in  this  case,  and,  therefore,  is  not  a  decision  from  which 
an  appeal  lies,  ante,  191.  If  it  was,  the  plaintiff  could  not  have  it 
examined  now;  for,  by  his  petition,  it  appears  he  has  appealed  alone 
from  the  judgment  discharging  the  defendant  out  of  custody. 

20* 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  parish  court  be  affirmed,  with  costs. 
M' Caleb,  for  the  plaintiiF. 
Watts,  for  the  defendants. 


Flogny  v.  Adams.     XL  547. 

If  a  claim  be  made  in  one  capacity,  and  proved  to  be  due  in  another,  the  court  will  give 
judgment  on  the  merits,  if  the  advene  party  makes  no  objection. 

APPEAL  from  the  court  of  the  fourth  district 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  and  appellant  claimed  in  his  petition,  the  sum  of 
364  dollars,  by  reason  of  a  promissory  note  made  to  him  by  the  de- 
fendant 

On  the  trial  he  produced  a  note  payable  to  Pierre  Flonion,  for  the 
amount  mentioned.  This  note  was  not  annexed  to  the  petition,  or 
made  part  of  it  by  reference.  The  defendant  objected,  that  it  did  not 
correspond  with  the  allegation  of  the  plaintiff,  and  the  court  being  of 
that  opinion,  there  was  judgment  of  nonsuit,  from  which  this  appeal 
has  been  taken. 

We  think  the  court  below  did  not  err;  the  note  produced,  on  the 
face  of  it  contained  a  promise  to  an  individual,  by  a  different  name 
than  the  plaintiff;  if  it  was  intended  to  establish  by  evidence,  dehors 
the  instrument,  that  they  were  the  same  persons,  the  petition  ought 
to  have  stated  the  note  in  the  words  it  was  made,  ana  averred  the 
identity.  The  defendant  would  then  have  been  informed  of  the 
nature  of  the  demand  made  on  him,  and  have  been  enabled  to  come 
forward  with  proof,  if  he  had  any  to  resist  it. 

We  have  held  in  the  cases  of  Canfieldv.  M'Laughlin^  Martin,303> 
Bryan  and  Wife  v.  Moore's  Heirs,  11  Ibid.  26,  and  in  Larche  v.  Jack- 
son, Ibid.  284;  that  where  the  parties  alleged  rights  in  one  capacity, 
and  proved  them  in  another,  without  objection  in  the  inferior  court, 
we  would  proceed  to  give  judgment  on  the  merits.  These  cases 
were  decided  in  pursuance  of  a  provision  in  the  Novisima  Becopi- 
lacion,  11, 16,2;  and  upon  the  consideration  that  the  principle  of  law 
which  requires  proof,  and  allegation  to  correspond,  was  made  for  the 
protection  of  the  adversary,  who  might  waive  it  if  he  chose. 
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Should,  however,  the  objection  be  made  when  the  testimony  is 
offered,  the  law  which  authorised  these  decisions,  does  not  apply; 
and  the  equity  on  which  they  were  founded  vanishes.  Another  rule 
governs  them;  that  which  requires  that  there  be  no  variance  between 
the  evidence  and  the  demand.  Febrero,  lib.  3,  cap.  1,  sect.  7,  n.  283, 
8  Martin,  400. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Preston,  for  the  plaintiff. 

Morse,  for  the  defendant. 


Harrod  et  al.  v.  Paxton.     XI.  549. 

IN  this  case  the  Supreme  Court  gave  judgment  in  favor  of  an 
intervening  party  against  the  defendant;  but  there  being  no  evidence 
on  record  from  which  to  decide  the  claims  of  the  plaintiff  and  the 
interpleaders,  the  case  was  remanded,  and  the  money  ordered  to  be 
paid  into  court. 


Girod  v.  Perroneau's  Heirs.     XL  552. 


APPEAL  from  the  court  of  the  first  district. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

We  remanded  this  cause  a  second  time,  on  a  suggestion  that  the 
judge  might  be  able  to  amend  his  certificate;  it  now  comes  up  with 
a  declaration,  that  owing  to  the  length  of  time  that  has  intervened 
since  the  rendition  of  judgment,  he  cannot  certify  more  positively 
than  he  has  already  done. 

Having  exhausted  all  the  means  given  by  law,  to  get  the  merits 
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of  the  case  before  us,  and  failed,  nothing  remains  for  us  to  do  but 
dismiss  the  appeal  with  costs. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  appeal  be 
dismissed,  with  costs.    Jlnte,  162,  184. 

Cuvillier,  for  the  plaintiff. 

Porter,  for  the  defendants. 


De  Armas  and  Wife  v.  Hampton.     XI.  552. 

Property  acquired  by  wife,  for  a  valuable  consideration,  during  marriage,  may  be  sold  by 

husband  and  wife. 
Marriage  contract  not  recorded  in  pursuance  of  the  act  oC  1813,  has  no  effect  against 

third  parties. 

APPEAL  from  the  court  of  the  first  district 

M abtin,  J.,  delivered  the  opinion*of  the  court 

This  case  was  before  us  in  May,  1819,  and  July,  1820.  6  Martin^ 
567;  8  Id.  432.  Since  then,  the  pleadings  have  been  amended, 
new  evidence  introduced,  and  the  same  judgment  having  been  given 
in  the  district  court,  the  defendant  has  again  appealed. 

The  new  evidence  does  not  appear  to  put  the  case  in  a  very  dif- 
ferent point  of  view. 

The  statement  of  facts  now  shows  that  the  premises  sold  by  the 
plaintiffs  to  the  defendant,  and  the  price  of  which  they  now  claim, 
were  purchased  by  Mrs.  De  Armas's  first  husband  (J.  W.  Scott) 
before  their  marriage,  and  on  his  death  descended  to  their  two  sons. 

That  since  her  late  marriage,  the  youngest  of  these  sons  died,  and 
she  inherited  thereby  one  half  of  the  premises;  the  other  half  of 
which  has  since  been  adjudged  to  her,  at  the  price  of  the  valuation. 

This  last  half  being  an  acquisition  for  a  valuable  consideration, 
was  the  proper  subject  of  a  sale  by  the  plaintiffs.  But  the  defendant 
contends,  that  the  district  court  improperly  declined  to  consider  the 
other  half,  which  Mrs.  De  Armas  obtained  by  inheritance,  on  the 
death  of  her  youngest  son,  as  dotal,  under  the  marriage  contract — in 
this  the  opinion  of  the  court  is  with  him. 

It  is  urged  that  the  defendant  has  nothing  to  fear  from  the  claim  of 
Mrs.  De  Armas,  under  her  marriage  contract,  in  which  all  the  real 
estate  which  might  accrue  to  her  by  inheritance,  during  her  marriage, 
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was  declared  to  be  dotal,  as  this  marriage  contract  was  not  recorded 
according  to  the  provisions  of  the  act  of  1813.  1  Martin's  Digest y 
702.  This  circumstance,  which  was  not  noticed  at  the  first  hearing 
of  this  cause,  in  1819,  is  now  pressed  on  us.  We  lately  considered 
the  effect  of  it  in  the  case  of  Lafarge  v.  Morgan  et  at.,  and  are  of 
opinion  that  the  neglect  of  recording  the  contract,  prevents  its  effect 
against  a  third  party. 

It  is  not  urged  that  the  defendant  had,  at  the  time  of  the  purchase, 
any  knowledge  that  a  part  of  the  premises  was  dotal:  this  renders  it 
useless  to  inquire  whether  a  purchaser,  with  notice,  may  avail  him- 
self of  the  neglect  to  record.  The  circumstance  of  notice  having 
reached  him,  after  the  price  became  payable,  cannot  affect  a  right 
fairly  acquired. 

For  these  reasons,  it  is  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  affirmed,  with  costs.* 

De  Armas,  for  the  plaintiffs. 

Preston,  for  the  defendant. 


Croghan  v.  Conrad.     XI.  555. 

HELD,  a  note,  the  payment  of  which  is  secured  by  special  mort- 
gage, may  be  sued  on  in  the  ordinary  way.  3  Febrero,  2  sec.  n.  1 15. 
Caria  Philipica,  executoria  n.  1,  sec.  2.  In  Pothier  des  Hypo* 
theques,  n.  115,  an  opinion  contrary  to  that  of  the  court  is  expressed. 

*  Porter,  J.,  did  not  join  in  this  opinion,  having  been  of  counsel  in  the  cause. 
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Daunoy  v.  Clyma  et  al.     XL  557. 

Proof  cannot  be  received  of  the  insanity  of  a  vendor,  whose  interdiction  was  not  pro- 
voked. 

Nothing  can  be  assigned  as  error  appearing  on  the  face  of  the  record,  but  matter  of  law, 
which  (without  the  adversary's  consent)  could  not  have  been  cured  by  other  proceed- 
ings in  the  cause. 

APPEAL  from  the  court  of  the  first  district. 

Porteb,  J.,  delivered  the  opinion  of  the  court. 

On  the  trial  of  this  cause  the  plaintiff  offered  to  introduce  witnesses 
to  prove  that  his  ancestor  was  insane  at  the  time  of  executing  the 
deed  of  sale,  under  which  the  defendants,  Johnson  &  B radish,  claim; 
and  that  the  insanity  was  notorious. 

As  no  sentence  of  interdiction  had  been  provoked,  in  the  lifetime 
of  the  vendor,  we  are  of  opinion  that  the  judge  did  not  err  in  reject- 
ing the  evidence  offered.  Civil  Code,  art.  16,  80.  In  Marie  v. 
Avart's  Heirs,  10  Martin,  27,  this  provision  was  held  not  to  apply 
to  donations,  mortis  causa,  or  rather  to  be  controlled  by  another 
article  of  the  same  work,  in  relation  to  acts  of  that  description.  The 
applicability  of  the  law,  however,  to  contracts  such  as  that  before 
the  court,  was  not  doubted  in  that  case,  nor  is  it  doubted  now.. 

The  other  matters  alleged  as  a  ground  of  reversal  can  not  be 
examined.  Nothing  can  be  assigned  as  error  appearing  on  the  face 
of  the  record,  but  matters  of  law,  which  (without  the  adversary's  con- 
sent) could  not  have  been  cured  by  other  proceedings  in  the  cause. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Cuvillier,  for  the  plaintiff. 

Grymesj  for  the  defendants. 
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Walsh  v.  Collins.     XI.  558. 

Costs  are  incidental,  and  accessary  to  a  judgment,  and  the  jury  cannot  allow  them  to  a 

defendant  against  whom  a  recovery  is  had. 
The  party,  from  whom  land  is  recovered,  ought  to  bo  charged  for  the  use  and  occupation, 

from  the  day  of  the  legal  demand. 

APPEAL  from  the  court  of  the  third  district. 

This  suit  was  instituted  to  recover  a  tract  of  land,  in  the  possession 
of  the  defendant,  and  40  dollars  for  the  use  and  occupation. 

The  defendant  pleaded  the  general  issue,  title  in  himself,  and  pre- 
scription. 

There  was  a  verdict  and  judgment  in  favor  of  the  plaintiff,  for  one 
half  of  the  land;  hut  he  was  condemned  to  pay  costs. 

He  appealed. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

The  appellant  insists  on  a  reversal  of  the  judgment  a  quo,  on  three 
grounds;  1.  Because  the  verdict  is  contrary  to  evidence.  2.  Contrary 
to  law  in  ordering  plaintiff  to  pay  costs.  3.  It  is  defective  in  not  ad- 
judicating on  the  rent  claimed. 

The  evidence  in  the  case  traces  the  title  to  the  disputed  premises, 
back  to  one  Pollock,  who  transferred  his  right  to  R.  &  J.  Collins;  the 
quantity  of  land  being  200  acres.  The  whole  tract  was  sold  by  the 
sheriff  of  Feliciana,  to  satisfy  a  judgment  against  R.  Collins  alone; 
and  under  this  last  title,  derived  through  one  Adams,  who  was  the 
purchaser  at  sheriff's  sale,  the  plaintiff  now  claims.  It  is  evident 
that  the  sale  under  execution,  conveyed  no  more  than  the  title  of  R. 
Collins,  which  seems  to  have  been  to  an  undivided  moiety  of  the  whole 
tract  of  200  acres,  and  to  this  alone  the  appellant  has  acquired  a  title; 
and  was,  at  the  institution  of  this  suit,  a  joint  tenant,  or  tenant  in 
common  with  the  defendant;  unless  by  some  act  or  acquiescence  on 
the  part  of  die  latter,  he  has  obtained  a  title  to  the  whole  tract  of 
land.  It  is  not  pretended  that  the  appellee  has  done  any  act  which 
amounts  to  a  divestment  of  his  right  to  one  half  of  the  property;  but 
that  according  to  principles  of  equity  and  natural  justice,  he  has 
forfeited  his  right  and  title  by  remaining  silent,  and  not  giving  notice 
to  the  plaintiff  of  his  claim,  at  the  time  the  latter  purchased  the 
whole  tract,  at  a  public  sale,  of  the  succession  of  Adams,  who  held 
by  sheriff's  deed,  executed  by  virtue  of  a  fieri  facias,  against  R. 
Collins  alone,  as  already  stated.  What  effect  such  conduct  might 
have  on  a  tide  to  immovable  property,  according  to  our  laws,  it  is 
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useless,  in  the  present  case,  to  inquire;  as  from  the  testimony,  the 
jury  may  well  have  negatived  the  fact  of  such  having  been  the  con- 
duct of  the  defendant  in  this  case. 

The  suit  being  for  the  whole  tract  of  land,  and  the  plaintiff  having 
recovered  one  half,  full  costs  ought  to  have  been  adjudged  to  him, 
unless  the  defendant  had  in  his  answer  shown  a  willingness  to  have 
the  property  divided,  and  partake  in  the  manner  provided  for  by 
law  in  cases  of  tenancy  in  common.  This  he  has  not  done,  but 
denies  all  right  in  the  plaintiff.  Decreeing  costs,  in  the  administra- 
tion of  justice,  does  not  appertain  to  the  province  of  jurors;  they  are 
incidental  and  accessary  to  the  judgment  of  the  court,  fixed  and 
ascertained  by  law,  and  ought  generally  to  be  adjudged  in  favor  .of 
suitors  wfco  are  successful  in  their  claims.  We  are,  therefore,  of 
opinion,  that  the  verdict  and  judgment  of  the  court  below,  are  erro- 
neous in  adjudging  costs  to  the  defendant. 

As  to  rent  claimed,  it  is  shown  by  testimony  not  contradicted,  that 
the  defendant  agreed  to  pay  40  dollars  for  one  year's  use  of  the 
whole  plantation,  if  he  should  be  obliged  to  pay  rent.  But  according 
to  the  verdict  and  judgment  of  the  court  below,  the  plaintiff  is  a  rightful 
proprietor  of  only  one  half.  The  rent  ought,  therefore,  to  be  reduced 
in  proportion  to  his  interest  in  the  property,  which  will  fix  it  at 
twenty  dollars  per  annum.  A  question  then  arises  as  to  the  time  for 
which  rent  ought  to  be  paid.  In  the  petition  40  dollars  are  claimed 
for  one  year;  and  also  an  indefinite  sum  as  compensation  for  the  use 
of  the  land.  The  annual  value  being  established,  it  remains  to  ascer- 
tain the  period  from  which  it  ought  to  commence;  and  this,  in  our 
opinion,  must  be  the  date  of  the  judicial  demand,  as  the  defendant 
may  have  been  a  possessor  in  good  faith,  until  that  time,  of  the  whole 
tract  of  land.  It  appears  by  the  record,  that  a  citation  was  served  on 
January  15, 1818,  and  final  judgment  rendered  in  April,  1820;  conse- 
quently the  plaintiff  is  entitled  to  rent  for  the  space  of  two  years  and 
three  months,  which  amounts  to  45  dollars. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  avoided,  reversed  and  annulled;  and  proceeding 
here  to  give  such  judgment  as  in  our  opinion  ought  thereto  be  given; 
it  is  further  ordered,  adjudged  and  decreed,  that  the  plaintiff  and 
appellant  do  recover  from  the  defendant  one  half  of  the  tract  of  land 
in  dispute,  agreeably  to  the  verdict  of  the  jury,  and  the  report  of  the 
experts  who  were  appointed  by  order  of  the  court  below,  to  divide 
the  land  between  the  parties  litigant.  It  is  also  further  ordered, 
adjudged  and  decreed,  that  said  plaintiff  and  appellant  do  recover  the 
sum  of  45  dollars  for  rent  of  said  plantation,  and  costs  in  both  courts. 
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Hennen  v.  Munroe.     XI.  579. 


MARTIN,  J.,  delivering  the  opinion  of  the  court,  said:  "  We  agree 
with  the  plaintiff,  that  the  master  of  a  vessel  is  liable  for  levissima 
culpa.    So  that  the  question  before  us  is  only  one  of  fact." 

field,  the  master  of  a  packet  between  Pensacolaand  New  Orleans, 
not  drawing  more  than  five  feet,  is  not  bound  to  take  a  pilot. 


Millaudon  t>.  New  Orleans  Insurance  Company. 

XI.  602. 


The  presence  of  the  owner  is  not  conclusive  evidence  of  his  assent  to  any  act,  which  it 

alleged  to  constitute  barratry. 
When  proof  is  once  given  of  any  act  which  amounts  to  barratry,  the  onut  of  establishing 

every  fact  that  goes  to  excuse  it,  is  thrown  on  the  insurer. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

* 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  avers,  that  he  made  advances  for  the  outfit  of  the 
brig  Two  Catherines;  that  for  his  reimbursement,  Frangois  Ducoingf, 
then  the  owner  of  the  said  brig,  assigned  and  transferred  to  him,  the 
freight  to  be  earned  on  a  voyage  which  she  was  about  to  make  from 
New  Orleans  to  the  port  of  Havre  de  Grace,  in  France;  and  that  said 
Ducoing  caused  said  freight  to  be  insured  at  the  office  of  the  New 
Orleans  Insurance  Company,  to  the  amount  of  one  thousand  dollars, 
and  duly  assigned  to  him  the  policy. 

He  further  avers,  that  the  said  brig  did  sail  on  the  voyage  men- 
tioned in  the  policy  of  insurance,  and  that  the  freight  to  be  earned 
was  totally  lost  by  one  of  the  perils  insured  against,  viz.  by  the  bar- 
ratry of  the  master  and  mariners. 

The  defendants  pleaded  the  general  issue.    There  was  judgment 
against  them,  and  they  appealed. 
Vol.  II.— 21 
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Among  other  facts  agreeed  upon  between  the  parties,  it  is  material 
to  state  those  which  follow: 

The  vessel  was  cleared  at  the  Custom  House  on  the  11th  October, 
1817,  by  John  Ducoing,  the  brother  of  the  insured  captain.  The 
insurance  was  executed  the  same  day.  Fran$ois  Ducoing,  the 
owner,  on  the  13th  of  that  month,*  transferred  and  set  over  all  his 
right,  title  and  interest,  in  the  brig  Two  Catherines,  to  one  Raymond 
Espagnol,  and  on  the  same  day  assigned  his  interest  in  the  policy  to 
the  plaintiff. 

The  vessel  sailed  with  Raymond  Espagnol,  who  continued  on 
board  during  the  whole  voyage,  on  which  the  barratry  is  charged  to 
have  been  committed.  Her  loss,'  together  with  that  of  the  cargo  and 
freight,  was  occasioned  by  the  fraud  of  the  captain  and  crew  running 
away  with,  and  disposing  of  brig  and  cargo,  in  fraud  of  the  shippers 
and  owners. 

The  question  presented  is,  whether  on  the  admission  just  stated, 
that  the  loss  was  occasioned  by  the  fraud  of  the  captain  and  mariners 
running  away  with  the  vessel,  the  circumstance  of  the  owner  being 
oh  board,  does  not  so  change  the  offence  as  to  preclude  us  from  con- 
sidering it  an  act  of  barratry? 

Barratry  is  defined  by  Marshal,  an  act  committed  by  the  master  or 
mariners,  for  an  unlawful  and  fraudulent  purpose,  contrary  to  their 
duty  to  the  owners,  and  whereby  the  owners  sustain  an  injury.  2 
Marshal,  515. 

The  Chief  Justice  of  Pennsylvania,  in  a  very  able  opinion,  after 
reviewing  all  the  cases  on  the  subject,  states  it  to  be  any  trick,  cheat, 
or  fraud  practised  by  the  captain,  to  the  prejudice  of  the  owners;  any 
crime  committed  to  their  prejudice  by  the  captain.  2  Marshal,  534, 
in  notis. 

There  is  danger  in  trusting  to  general  definitions,  because  there  is 
great  difficulty  in  compressing  into  a  single  sentence,  or  explaining 
by  a  few  words,  the  various  circumstances  which  constitute  an 
offence,  or  confer  a  right,  or  in  designating  exactly  beforehand,  what 
cases  come  within  the  general  rules  established  for  the  administration 
of  justice.  It  is  possible,  therefore,  that  neither,  or  both  those  quoted, 
convey  accurately  the  idea  attached  to  the  word  barratry;  but  on 
one  point  there  is  no  doubt;  if  the  act  complained  of,  was  committed 
with  the  consent  of  the  owner,  it  cannot  be  considered  as  constituting 
that  offence. 

That  consent,  it  has  been  argued,  is  proved  here,  because  the  owner 
was  on  board.  This  does  not  appear  to  us,  by  any  means,  so  neces- 
sary an  inference,  as  to  deprive  the  plaintiff  of  that  right  to  recover, 
which  the  other  facts  in  the  case  clearly  establish.  In  examining 
cases  of  this  description,  we  must  always  keep  in  mind,  that  when 
proof  is  once  given  of  any  act  which  amounts  to  barratry,  the  onus 

♦  This  it  the  date  of  the  assignment  according  to  the  agreed  case — the  endorsement  on 
the  policy  is  of  the  following  day:  the  14th. 
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of  establishing  every  fact  that  goes  to  excuse  it,  is  thrown  on  the 
insurer.  2  Marshal,  531.  The  evidence  which  discharges,  must  at 
least  be  as  strong  as  that  which  creates  the  liability.  Here  the  cir- 
cumstances that  make  out  a  case  of  barratry,  are  fully  admitted,  and 
the  consent  of  the  owner,  which  is  to  do  away  the  effect  of  these 
circumstances,  is  left  to  be  inferred:  or  at  best,  is  proved  by  nothing 
more  than  presumptive  evidence;  this  is  not  sufficient.  A  deviation, 
amounting  to  barratry,  might  frequently  be  committed  during  a 
voyage,  without  the  knowledge  of  the  owner,  though  on  board,  if  he 
did  not  possess  nautical  skill;  and  it  is  quite  possible  that  the  master 
and  mariners,  may  have  run  away  with  the  ship  against  his  wish. 
Such  cases  we  know  have  happened,  and  we  do  not  know  this  is 
not  one  of  the  same  kind. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

Grymesj  for  the  plaintiff. 

Workman,  for  the  defendants. 
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The  validity  of  a  sentence,  rendered  by  a  court  of  competent  jurisdiction,  cannot  be 

inquired  into  collaterally. 
The  decree  which  such  a  tribunal  renders  directly  on  the  point  reviewed,  is  as  a  plea,  a 

bar,  or  evidence,  conclusive  between  the  same  parties,  or  those  claiming  under  them, 

for  the  same  thing. 
A  forced  alienation  results  from  a  sale  made  at  the  time,  and  in  the  manner  prescribed 

by  law,  in  virtue  of  an  execution  issuing  on  a  judgment  already  rendered  by  a  court 

of  competent  jurisdiction.    If  a  sale  is  made  where  these  requisites  are  wanting,  the 

purchaser  does  not  acquire  the  u  right,  title  and  interest1'  which  the  debtor  bad  in  the 

thing  sold. 
Laws  which  deprive  men  of  their  property,  without  their  consent,  should  be  strictly 

pursued. 
When  an  alienation  of  property  is  not  expressed  in  the  instrument,  it  must  clearly  result 

from  the  act 
If  proceeds  arising  from  property  irregularly  sold  at  sheriff's  sale,  have  been  applied  to 

the  payment  of  the  owner's  debts,  he  cannot  recover  the  property  until  he  repays  the 

purchaser  the  amount 
Immovable  property,  at  a  sheriff's  sale,  does  not  pass  by  the  adjudication:  his  deed  is 

essential. 
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Parol  evidence  cannot  establish  the  sale. 
An  heir,  who  has  accepted,  with  the  benefit  of  an  inventory,  is  entitled  to  the  possession 

and  administration  of  the  estate. 
If  there  be  other  heirs,  their  rights  will  be  noticed,  when  they  appear. 
A  possessor  in  good  faith,  docs  not  owe  fruits,  till  after  a  judicial  demand. 
A  just  title  is  that  which  is  of  a  nature  to  transfer  the  property.    So  that,  if  it  be  not 

transferred,  it  is  owing  to  a  want  of  right  in  the  grantor. 
A  purchaser  at  a  sheriff's  sale,  by  a  defective  title,  owes  fruits  from  the  judicial  demand. 

■ 

APPEAL  from  the  court  of  the  first  district. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  case  has  been  already  before  the  court,  and  was  remanded 
in  order  that  further  proof  might  be  had  of  a  fact  deemed  material 
to  a  correct  decision  of  the  matters  in  dispute:  the  former  proceed- 
ings are  fully  reported.     8  Martin,  235. 

To  the  title  alleged  and  proved  by  the  plaintiff,  the  defendant 
pleads,  that  he  is  the  owner  of  the  slaves  sued  for;  that  he  purchased 
them  at  a  sheriff's  sale  made  in  virtue  of  an  execution  issuing  from 
a  court  of  competent  jurisdiction,  in  pursuance  of  a  judgment  ren- 
dered against  the  heirs  of  one  Victor  Dufour;  and  that  the  plaintiff 
is  one  of  those  heirs. 

It  is  replied,  that  the  judgment,  under  which  the  defendant  claims, 
was  null  and  void,  by  reason  of  the  defendant  not  being  cited,  and 
because  other  proceedings  were  omitted  which  are  necessary  to  ren- 
der it  valid;  that  supposing  it  to  be  regular,  the  writ  of  fieri  facias 
did  not  pursue  it — that  the  deed  offered  by  defendant  shows  that  the 
sale  was  in  virtue  of  an  execution  reciting  another,  and  different 
judgment;  which  judgment  is  not  produced. 

The  first  question,  then,  presented  for  our  decision,  is  the  regularity 
of  the  judgment  in  virtue  of  which  it  is  stated  the  property  was  sold. 

We  are  of  opinion  that  the  validity  of  a  sentence,  rendered  by  a 
court  of  competent  jurisdiction,  cannot  be  inquired  into  collaterally, 
as  is  attempted  here.  The  decree  which  such  a  tribunal  renders, 
directly  on  the  point  reviewed,  is  as  a  plea,  a  bar,  or  evidence,  con- 
clusive between  the  same  parties,  or  those  claiming  under  them,  for 
the  same  thing.  The  errors  complained  of,  were  questions  for  the 
decision  of  the  court  which  tried  the  cause,  and  we  have  no  autho- 
rity in  a  case  arising  between  the  same  parties,  to  examine  how  they 
were  decided,  unless  regularly  brought  before  us  by  an  appeal,  or 
by  an  action  of  nullity,  if  that  remedy  still  exists.  An  act  of  the 
legislature  has  limited  the  period  for  bringing  up  causes  to  this  court, 
and  the  Spanish  jurisprudence  requires,  that  where  judgments  are 
sought  to  be  annulled,  by  an  action,  expressly  given  for  that  purpose, 
suit  must  be  brought  within  a  certain  time.  Now,  if  the  party,  in- 
stead of  attacking  the  judgment,  should  be  permitted,  after  the  delays 
are  expired,  to  sue  for  the  object  acquired  under  it,  it  is  evident  the 
regulations  just  alluded  to,  would  be  completely  evaded.    And  it 
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would  be  strange  if  the  plaintiff  could,  in  any  case,  successfully 
allege  nullity  in  the  replication,  when  an  averment  of  the  same  kind 
would  not  be  listened  to  in  the  petition. 

The  regularity  of  the  proceedings,  therefore,  in  the  cases  of  Tur- 
geau,  and  Camfranc  v.  The  Heirs  of  Dufour,  up  to  the  time  of  ren- 
dering judgment,  cannot  be  inquired  into  in  this  case. 

But  the  measures  taken  under  that  judgment,  to  obtain  the  benefit 
of  it,  present  an  entirely  different  question.  The  authority  of  a 
judicial  decree  does  not  prevent  us  from  examining  their  correctness. 
And  the  plaintiff  on  establishing  that  he,  or  his  ancestor,  once  owned 
the  slaves  claimed,  has  a  right  to  obtain  judgment  for  them;  unless 
the  possessor  shows,  either  a  title  by  prescription,  the  owner's  con- 
sent to  transfer  them,  or  a  forced  alienation,  which  stands  in  place 
of  that  consent. 

A  forced  alienation  results  from  a  sale  made  at  the  time,  and  in 
the  manner  prescribed  by  law,  in  virtue  of  an  execution  issuing  on 
a  judgment  already  rendered  by  a  court  of  competent  jurisdiction. 
If  a  sale  is  made  where  these  requisites  are  wanting,  the  purchaser 
does  not  acquire  the  "right,  title  and  interest"  which  the  debtor  had 
in  the  thing  sold.  Curia  Philipica,  P.  2,  Remote,  n.  27;  Febrero, 
cincojuicios,  lib.  3,  cap.  2,  sect.  5,  n.  352  and  357;  4  Martin,  573. 
Has  such  an  alienation  taken  place  in  the  case  now  before  us? 

The  defendant  insists  that  it  has,  and  produces  in  evidence,  a  con- 
veyance made  to  him  by  the  former  sheriff  of  the  first  Superior  Court 
district,  of.  the  late  territory  of  Orle&ns,  in  which  it  is  recited,  that  by 
virtue  of  a  fieri  facias,  issued  at  the  suit  of  J.  B.  Camfranc  and 
others,  against  the  heirs  of  Victor  Dufour,  he  had  sold  the  slaves 
claimed  in  the  present. action.  No  such  judgment,  however,  being 
produced  as  that  of  Camfranc  and  Others  v.  The  Heirs  of  Dufour, 
we  must  hold  that  the  sheriff,  in  making  the  sale,  acted  without 
authority. 

The  appellee's  counsel  have,  however,  strenuously  contended,  that 
it  is  evident  the  sheriff  meant  the  suits  of  Camfranc  v.  Dufour  and 
Turgeau  v.  Dufour.  But  we  cannot  so  understand  it,  for  he  has  not 
said  so,  and  we  are  not  permitted  to  supply  by  intendment,  what  is 
wanting  in  an  instrument  of  this  kind.  Much  less  can  we  say  that 
the  sheriff,  in  this  case,  sold  under  executions  issuing  in  several  suits, 
when  he  explicitly  states,  that  it  was  in  virtue  of  a  fieri  facias,  at  the 
suit  of  J.  B.  Camfranc  and  others.  Laws  which  deprive  men  of  their 
property,  without  their  consent,  should  be  strictly  pursued  by  those 
who  seek  the  benefit  of  them.  4  Wheaton,  77.  The  act  of  our  legis- 
lature requires  that  the  judgment  on  which  execution  issues  should 
be  recited  in  the  deed  of  sale  given  by  the  sheriff.  2  Martin's  Dig. 
336.  That  has  not  been  done  here;  the  consequence  is,  that  the 
buyer  has  not  a  conveyance  in  pursuance  of  the  law  under  which 
he  purchased,  and  is,  therefore,  without  title. 

It  is  urged  that  the  plaintiff  has  ratified  this  sale.  This  point  re- 
ceived the  serious  consideration  of  the  court  on  the  former  hearing. 

21* 
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Before  the  particular  instrument,  which  is  said  to  contain  the  ratifica- 
tion, is  considered,  it  is  necessary  to  state  the  following  facts: — 

The  brother  of  the  present  plaintiff,  D.  Victor  Dufour,  died  in  St 
Jago  de  Cuba.  On  his  death,  Laroque  Turgeau  took  charge  of  his 
property,  and  in  conjunction  with  one  Carlier  D'Outremer,  brought 
the  slaves  claimed  in  the  petition,  to  Louisiana.  Shortly  after  their 
arrival  here,  they  were  attached  at  the  suit  of  J.  B.  Camfranc,  and  of 
Laroque  Turgeau,  and  judgment  was  given  in  both  cases,  for  the 
plaintiffs;  execution  issued,  and  as  it  appears  from  the  sheriff's  return, 
a  certain  sum  of  money  was  made  on  each. 

Laroque  Turgeau  died  in  Jamaica.  D'Outremer,  as  his  attorney 
in  fact,  had  received  the  moneys  recovered  in  the  suit  against  the  heirs 
of  Dufour.  The  plaintiff  is  heir,  as  well  of  Turgeau  as  Dufour.  On. 
arriving  in  this  country  he  commenced  the  present  action,  and  some 
time  after  bringing  suit,  being  embarrassed  in  his  affairs,  he  applied 
tjo  D'Outremer  for  the  moneys  held  by  him,  as  agent  for  Turgeau,  and 
on  executing  a  receipt,  was  paid  over  the  sum  of  1560  dollars. 
Whether  he  received  this  money  as  heir  of  Laroque  Turgeau,  does 
not  appear  by  the  receipt,  and  is  not  expressly  proved  by  the  other 
evidence  in  the  cause;  but  from  all  the  facts  of  the  case,  there  is  a 
strong  presumption,  that  he  did  receive  it  in  that  character. 

As  soon  as  the  present  action  was  commenced,  the  defendant  ob- 
tained an  injunction,  by  which  Carlier  D'Outremer  was  inhibited  from 
making  any  disposition  of  the  sum  he  had  received  as  agent  for  Tur- 
geau. 

The  particular  expressions  of  the  receipt  required  to  be  stated.  It 
acknowleges  1560  dollars  to  be  paid,  and  that  the  money  belongs  to 
the  succession  of  Laroque  Turgeau,  and  also  contains  an  engagement, 
that  by  reason  of  certain  injunctions  having  issued,  enjoining  D'Out- 
remer from  paying  the  money,  one  at  the  suit  of  Camfranc,  and  the 
other  on  the  demand  of  one  Lafitte,  the  amount  received  shall  be 
returned,  in  case  the  said  injunctions  should  be  made  perpetual. 

Under  these  circumstances,  the  defendant  insists  that  the  plaintiff 
cannot  recover  the  property  sold. 

This  position,  it  is  believed,  cannot  be  maintained.  The  plaintiff's 
right  must  be  destroyed  by  some  act  which  renounces  his  title,  or 
conveys  it  to  another.  When  it  is  attempted  to  show  this,  by  an 
instrument  which  does  not  express  such  an  intention,  common  sense 
as  well  as  law,  requires  that  it  should  clearly  result  from  the  act. 
Had  the  appellant,  as  heir  of  Turgeau  received  unconditionally  the 
money  from  D'Outremer,  it  might  perhaps  have  been  argued  that  he 
intended  to  abandon  all  right  he  had  to  the  slaves,  which  he  was 
then  suing  for.  But  when,  in  the  very  receipt  he  alludes  to  the  in- 
junction issued,  in  consequence  of  his  suit  against  Camfranc,  and  pro- 
mises to  pay  the  money  back  if  that  injunction  be  confirmed,  or  in 
other  words,  in  case  he  succeeds  in  the  present  action;  it  surely  can- 
not be  urged  he  intended  to  renounce  a  claim,  the  ultimate  recognition 
of  which  is  made  a  condition  of  his  repaying  the  amount  received. 
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Sufficient  weight  was  perhaps  not  attached  to  this*  promise,  to  return 
the  money  when  the  case  was  formerly  before  the  court. 

On  the  whole,  we. are  of  opinion  that  the  defendant  has  not  shown 
a  legal  title  to  the  property  sued  for. 

Another  question  still  presents  itself.  It  has  been  proved  that  the 
proceeds  arising  from  the  sale  of  the  slaves  were  applied  to  the  dis- 
charge of  the  judgment  debts  of  the  plaintiff,  and  the  court  is  of  opin- 
ion that  he  cannot  recover  in  the  suit,  until  he  repay  that  money. 
This  is  the  doctrine  expressly  laid  down  by  Febrero,  lib.  3,  cap.  2, 
sect.  5,  n.  357.  And  we  readily  adopt  it;  for  nothing  could  be  more 
unjust  than  to  permit  a  debtor  to  recover  back  his  property,  because 
the  sale  was  irregular,  and  yet  allow  him  to  profit  by  that  irregular 
sale,  to  discharge  his  debts. 

It  is  unnecessary  to  notice  particularly  the  bills  of  exception  taken 
on  the  trial,  as  the  opinion  now  expressed,  meets  and  answers  the 
questions  of  law  raised  by  them. 

After  the  cause  has  been  litigated  for  such  a  length  of  time,  it  is  to 
be  regretted  that  we  cannot  now  make  a  final  disposition  of  it.  But 
it  has  not  been  proved  what  the  services  of  the  slaves  were  worth, 
and  it  is  necessary  to  ascertain  that  fact,  to  enable  us  to  decree  what 
sum  shall  be  paid  by  the  plaintiff;  the  case  must  therefore  be  remand- 
ed for  a  new  trial  on  this  point  alone,  and  the  appellee  pay  the  costs 
of  this  appeal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  that  this  cause 
be  remanded  for  a  new  trial,  with  the  directions  to  the  judge  to  ascer- 
tain what  the  services  of  the  slaves  were  worth,,  and  that  the  appellee 
pay  the  costs  of  this  appeal. 

Livingston,  for  the  plaintiff. 

Moreau,  for  the  defendant. 

There  was  an  application  for  a  rehearing  upon  which  the  court 
gave  the  following  opinion.    (11  Martin,  706.) 

Porteb,  J.,  delivered  the  opinion  of  the  court. 

The  circumstance  of  this  case  having  been  once  remanded,  with 
the  intimation  of  an  opinion  on  one  of  the  principal  points,  rather 
different  from  that  lately  expressed  by  the  court,  joined  to  the  earn- 
estness with  which  an  application  for  a  rehearing  has  been  pressed 
on  us,  has  induced  a  very  patient  and  particular  attention  to  all  the 
arguments  offered  by  defendant's  counsel.  After  attentively  weigh- 
ing every  thing  advanced,  we  are  obliged  to  refuse  the  application. 

On  the  first  point,  it  is  insisted  that  the  deed  of  sale  by  the  sheriff 
is  not  of  the  essence  of  the  contract;  that  the  adjudication  transfers 
the  property;  that  the  deed  is  only  the  evidence  of  this  transfer. 

Admitting  this  position  to  be  correct,  it  by  no  means  follows  that 
other  evidence  than  the  deed  can  be  received  of  the  adjudication.  A 
contract  is  complete,  in  the  definition  given  by  the  Civil  Code,  when 
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there  is  the  consent  of  the  parties;  the  capacity  to  contract,  a  deter- 
minate object,  forming  the  matter  of  an  engagement,  and  a  lawful 
purpose;  yet,  suppose  all  these  in  the  purchase  of  a  slave  or  a  plan- 
tation; could  the  agreement  be  enforced  unless  there  was  evidence 
of  it  in  writing? 

But  it  is  said  that  the  exclusion  of  parol  proof  does  not  extend  to 
sales  made  by  authority  of  justice. 
To  this  there  are  several  answers. 

Our  law  has  provided,  that  all  sales  of  immovable  property  shall 
be  made  by  authentic  act,  or  under  private  signature;  and  that  all 
verbal  sales  of  any  of  these  things  shall  be  null,  as  well  for  third 
persons,  as  for  the  contracting  parties. 

A  sheriff  selling  land  or  slaves  to  a  buyer,  who  pays  the  price 
agreed  upon  by  the  adjudication,  is  within  the  letter  of  the  provision 
quoted.    And  the  contract  thus  formed,  is  within  its  spirit. 

For  the  policy  of  our  law  would  be  entirely  defeated,  if  parol 
proof  could  be  received  to  establish  sheriff's  sales  of  immovable  pro- 
perty; and  our  jurisprudence  would  be  strangely  inconsistent,  if  it 
had  provided,  that  when  land  is  claimed  in  virtue  of  the  owner's 
consent,  the  demand  should  be  rejected  unless  that  consent  was 
proved  by  written  evidence,  but  if  asked  for,  by  the  alienation  which 
stands  in  place  of  consent,  that  it  might  be  proved  by  parol. 

The  act  of  the  legislative  council,  which  prescribes  the  formalities 
to  be  pursued,  when  property  is  sold  on  execution,  supports  the  con- 
struction we  put  on  it;  for  it  requires  a  written  conveyance,  only  in 
case  land  or  slaves  are  sold.  It  intended  then  to  make  a  difference 
between  them  and  movables,  and  to  preserve  the  distinction  which 
runs  through  our  whole  law  on  this  subject. 

It  is  proper  to  observe,  that  this  is  not  new  doctrine  in  this  court; 
as  far  back  as  June  term,  1820,  in  the  case  of  Durnford  v.  Degruys 
et  aLy  Syndics,  it  was  stated  "  the  property  in  the  land  sold  by  the 
sheriff,  has  never  been  determined  to  pass  by  the  sheriff's  return. 
The  law  requires  the  sheriff  to  make  out,  and  deliver  a  deed  of  sale 
to  the  buyer,  and  this  is  the  period  at  which  the  property  passes." 
8  Martin,  222. 

When,  therefore,  the  thing  disposed  of  is  immovable,  written  evi- 
dence of  the  purchase  must  be  produced. 

Nay,  more,  such  written  evidence  as  is  prescribed  by  statute. 

This  results  from  the  principles  already  established  by  the  opinion 
of  the  court  in  this  case,  and  is  supported  by  the  authorities  drawn 
from  the  Spanish  law,  which  are  there  referred  to;  property  can  only 
be  claimed  from  him,  who  was  once  proprietor,  by  his  consent  shown 
that  another  person  should  have  it;  lapse  of  time,  from  which  that 
consent  is  presumed,  or  a  forced  alienation.  Now,  if  asked  under 
the  latter  mode,  it  must  be  shown  that  the  alienation  has  been  made 
in  the  manner  prescribed  by  the  authority  which  compels  it;  other- 
wise the  purchaser  may  have  a  conveyance,  but  he  has  not  one  under 
the  law,  and  that  alone  can  stand  in  place  of  the  proprietor's  consent. 
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The  act  already  referred  to,  directs  the  sheriff  to  give  a  title  in  a  par- 
ticular form,  and  is  so  jealous  of  #ny  other  being  introduced,  that  it 
prohibits  the  deed  being  recorded,  or  read  in  evidence,  if  there  is 
any  material  interlineation  or  alteration  therein,  which  shall  not  have 
been  noted  before  signing. 

All  laws,  which  deprive  the  citizen  of  his  property,  against  his 
wish,  must  be  strictly  pursued  by  those  who  claim  the  benefit  of 
them. 

There  is  great  error  in  imagining  that  the  court  is  influenced  by 
any  common  law  idea  in  coming  to  this  conclusion.  It  is  a  fact 
familiar  to  every  one  acquainted  with  that  jurisprudence,  that  the 
purchasers  at  sheriff's  sales,  under  a  judgment  of  a  court  governed 
by  it,  take  the  property,  without  being  in  any  way  responsible  for 
previous  irregularities;  all  that  they  are  required  to  look  to  is,  that 
there  is  a  judgment  A  strange  anomaly  it  is  in  that  system — and 
one  which  we  would  not,  if  we  had  the  power,  wish  to  introduce 
here. 

The  second  point  made  is,  that  the  court  should  have  ordered  these 
slaves  back  into  the  hands  of  the  sheriff,  because  they  were  once 
attached  in  two  suits,  one  at  the  demand  of  the  present  defendant, 
and  the  other  at  the  suit  of  Laroque  Turgeau. 

We  understood  this  to  be  aja  action  in  which  the  plaintiff  claimed 
slaves  descended  to  him  from  his  ancestor.  The  defendant  pleaded 
title  to  the  property,  in  virtue  of  sales  made  under  judgments  ren- 
dered against  the  plaintiff  and  his  co-heirs.  This  title,  we  thought, 
was  not  made  out,  and  we  decided  that  there  be  judgment  for  the 
petitioner;  but  we  added,  as  the  law  required  us  to  do,  that  as  the 
purchaser's  money  had  been  applied  to  the  discharge  of  the  plain- 
tiff's debts,  he  must  reimburse  the  buyer,  before  he  could  take  the 
thing  sold.  In  coming  to  this  conclusion,  we  considered  Camfranc  as 
purchaser  at  sheriff's  sale,  and  in  that  character  alone,  and  so  ex- 
pressed it.  The  rights  which  he  had  in  virtue  of  his  former  judg- 
ment, were  not  in  any  respect  affected  by  the  decree  rendered,  any 
more  than  those  of  Laroque  Turgeau,  or  his  heirs.  The  only  ques- 
tion considered  and  decided,  was  the  legal  title  between  owner  and 
purchaser,  and  the  circumstance  of  Camfranc  being  plaintiff  in  a  suit, 
under  which  it  did  not  appear  he  had  bought,  could  not  in  any  way 
affect  our  determination. 

Nor  do  we  see  that  his  rights  require  we  should  make  such  an  order 
if  we  had  the  power.  It  is  not  necessary  to  give  effect  to.  a  fieri 
facias,  that  the  slaves  should  be  in  the  sheriff's  hands  when  it 
issues. 

The  error  into  which  the  counsel  has  fallen  arises  from  a  miscon- 
ception of  the  opinion  already  rendered.  In  his  supplemental  argu- 
ment, he  states,  that  the  court  having  maintained  the  judgments,  in 
the  cases  of  Camfranc  v.  Dufour,  and  Turgeau  v.  Dufour,  but  an- 
nulled the  sales,  made  in  consequence  of  these  judgments,  ought  to 
restore  every  thing  to  the  same  state.    The  court  has  not  annulled 
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the  sales  made  in  consequence  of  those  judgments.  It  considered 
here  was  not  legal  evidence  of  the  sheriff  having  sold  the  slaves  sued 
for,  under  any  judgment,  as  he  recited  one  in  his  deed,  which  the  pur- 
chaser would  not,  or  could  not  produce. 

On  the  last  point,  that  judgment  cannot  be  given  for  all  this  pro- 
perty, because  there  are  other  heirs  who  may  yet  accept,  we  have  not 
had  any  difficulty.  The  heir,  who  is  now  before  the  court,  until  the 
succession  is  liquidated,  has  a  right  to  take  the  whole  estate;  we 
know  not,  but  it  may  be  all  required  to  pay  the  debts  of  the  ancestor. 
As  he  has  accepted  with  the  benefit  of  an  inventory,  he  is  entitled  in 
the  first  instance  to  the  possession  and  administration  of  the  deceased's 
property.    Civil  Code,  108,  art.  104. 

We  directed  the  cause  to  be  remanded,  in  order  to  obtain  evidence 
what  the  hire  of  the  slaves  amounted  to.  It  has  since  been  suggested 
to  us,  that  the  parties  could  terminate  the  litigation  between  them,  if 
they  had  the  opinion  of  the  court  whether  any  hire  is  due,  and  for 
how  long. 

To  aid  them  in  this  intention,  we  have  attentively  listened  to  their 
arguments,  and  we  have  formed  a  conclusion  on  the  authorities  cited, 
and  the  reasons  urged  in  support  of  them. 

The  question  appears  to  us,  to  lie  in  a  very  narrow  compass.  The 
elementary  doctrine  is,  that  a  possessor  in  good  faith  does  not  owe 
fruits  until  after  judicial  demand.  Domat,  liv.  3,  tit.  7,  sect.  3,  art 
5;  Civil  Code,  102,  art.  6  and  7.  And  that  good  faith  is  ordinarily 
tested  by  inquiring  whether  the  defect  in  the  title  (if  it  is  one  of  a 
nature  to  transfer  the  property)  proceeds  from  a  vice  in  the  form,  or  a 
want  of  right  in  the  person  who  conveyed;  in  other  words,  if  it  is  an 
error  in  fact,  or  an  error  in  law,  under  which  the  purchaser  holds  the 
object  claimed. 

It  has  been  urged  on  the  part  of  the  plaintiff,  that  the  defect  exist- 
ing here  was  of  the  latter  kind,  and  he  has  relied  on  the  case  of 
Francoise  v.  De  Laronde,  8  Martin,  619,  as  a  positive  authority  in 
support  of  this  position.  We  cannot  agree  with  the  counsel,  and 
we  believe  a  fair  distinction  exists,  and  can  be  shown  between  that 
case  and  the  one  now  presented  for  decision. 

The  article  cited  from  the  Code,  103,  art.  7,  is  nearly  the  same  as 
that  found  in  page  488,  art.  68,  which  defines  the  just  title,  that  is 
the  basis  of  ten  years  prescription,  longi  temp  or  is.  The  authorities 
which  apply  to  the  one,  will  illustrate  the  other. 

Pothier  tells  us  that  a  just  title  is  that  which  is  of  a  nature  to  trans- 
fer the  property;  so  that  when  it  is  not  transferred,  it  is  a  defect  of 
right  in  the  person  who  makes  it;  and  not  a  defect  in  the  title,  in  con- 
sequence of  which  the  tradition  is  made.  Pothier,  Traitt  de  pre- 
scription, n.  57.  He  adds  in  the  same  treatise,  n.  85,  that  a  title  void 
in  itself,  will  prevent  him  in  whose  favor  it  was  executed,  from  plead- 
ing prescription;  and  our  Code  says,  when  the  title  is  null  from  a  de- 
fect in  form,  the  party  cannot  prescribe  under  it.  Civil  Code,  488, 
art.  70. 
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Let  us  apply  this  doctrine  to  the  case  before  us. 
The  title  presented  here  is  perfect  as  it  respects  form;  it  pursues 
the  very  words  of  the  statute;  the  defect  is  a  want  of  right  or  autho- 
rity in  the  sheriff  to  make  such  a  conveyance,  not  a  defect  in  the 
manner  he  made  it.  As  nothing,  therefore,  appears  on  the  face  of 
the  deed  which  is  defective,  the  knowledge  of  want  of  right,  in  the 
person  who  sold,  is  not  brought  home  to  the  vendee,  and  his  error 
was  one  of  fact,  not  of  law.  It  is  difficult  to  see  where  is  the.  differ- 
ence between  this  case  and  an  ordinary  one  of  sale,  where  the 
purchaser  acquires,  from  a  person  who  has  no  title,  by  a  regularly 
executed  act,  before  a  notary  public;  in  such  case  the  buyer  acquires 
none,  but  he  has  that  good  faith  which  enables  him  to  plead  pre- 
scription. 

The  plaintiff  has  assimilated  this  to  a  contract  entered  into  with  a 
person  who  acts  as  attorney  in  fact  for  another.  In  such  a  case  it  is 
said,  if  the  agent  had  no  authority,  the  buyer  would  be  in  bad  faith; 
if  he  had  one  which  was  forged,  the  purchaser  would  be  a  bona  fide 
possessor.  We  acknowledge  the  analogy  so  far  as  to  admit  that  the 
sheriff  acted  here  as  an  agent,  but  we  cannot  see  any  distinction  in 
the  cases  put,  and  we  think  there  would  be  as  great  an  obligation  in 
the  vendee,  to  examine  the  verity  of  the  written  power,  as  there 
would  be  for  him  to  inquire  into  the  truth  of  the  assertion  of  the 
seller  that  he  possessed  one.  We  believe  that  in  both  hypotheses  it 
would  be  an  error  of  fact;  one  which  the  law  would  not  consider  of 
such  a  nature,  as  to  prevent  the  party  from  pleading  prescription. 
The  rule  is,  that  when  the  opinion  of  the  possessor,  who  holds  an 
object  under  a  title  of  sale,  has  a  just  ground,  though  in  fact  there  is 
no  sale,  the  opinion  is  equal  to  title,  Pothier,  Traift  de  Prescription, 
n.  96;  Digest,  lib.  41,  tit.  4,1.  11;  Idem,  l.2,n.  16.  Bonse  fidti 
emptor  esse  videtur,  qui  ignoravit  earn  rem  alienam  esse,  aut 
putavit  eum  qui  vendidit,jus  vendendi  habere.  Digest,  lib.  50,  tit. 
16,  /.  109.  From  every  thing  which  appears  in  proof  in  the  case 
now  before  us,  we  have  no  difficulty  in  concluding  that  the  pur- 
chaser honestly  believed  he  had  a  good  title,  and  had  a  just  reason 
for  that  belief. 

But  it  is  said  that  in  the  suit  of  Francoise  v.  De  Laronde,  it  was 
held  that  the  purchaser  was  responsible  for  the  irregularities,  which 
had  taken  place  in  the  sale  of  minor's  property.  It  was  so  held,  and 
correctly;  because,  by  the  60th  law  of  the  3d  Partida,  tit.  18,  the 
order  of  the  judge  authorising  the  sale,  the  length  of  time  it  was 
advertised,  and  the  fact  of  it  being  at  auction,  must  be  all  expressly 
mentioned  in  the  deed,  in  order  that  the  purchaser  may  know  what 
he  buys.  In  that  case  the  sale  was  not  made  in  the  form  prescribed 
by  law,  and  the  buyer  was  justly  told  that  he  must  be  presumed  to 
know  defects  which  appeared  on  the  face  of  the  instrument  by  which 
he  held  the  property. 

It  results  from  this  view  of  the  subject,  that  the  appellee  must  pay 
hire  for  the  slaves,  from  the  date  of  filing  the  petition,  and  that  the 
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plaintiff  owes  judicial  interest  on  the  money  paid  by  defendant  on 
the  sum  of  four  thousand  and  forty  dollars  for  the  same  length  of 
time — the  former  judgment  remanding  the  cause,  to  ascertain  the 
value  of  the  services  of  the  slaves,  does  not  require  any  alteration. 
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Johnson  v.  Crocker.     XL  617. 


THIS  case  presents  a  mere  question  of  facts. 


Mayor,  &c,  of  New  Orleans  u.  Gravier.     XL  620. 

Any  inhabitant  has  the  right  to  forbid  the  erection  of  houses,  or  other  edifices  on  public 

places. 
And  in  a  suit  already  commenced  by  the  corporation  of  a  city,  he  may  interveno  and 

urge  his  private  right  to  strengthen  that  set  up  by  the  public. 
By  the  former  laws  of  this  country,  only  one  year  was  allowed  after  the  filing  of  the 

papers  in  the  appellate  tribunal,  to  prosecute  the  appeal  to  judgment 
And  after  the  expiration  of  that  time,  if  the  appellant  did  not  prove  that  he  was  prevented 

from  doing  so  by  some  cause  beyond  his  control,  the  judgment  of  the  inferior  tribunal 

acquired  the  authority  of  re*  judicata. 
When  the  appeal  did  not  suspend  execution,  it. was  not  necessary  to  cite  the  party  in 

the  inferior  court,  to  show  cause  why  its  judgment  should  not  be  confirmed. 

Vol-  IL— 22 
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APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  petition  states  that  the  suburb  of  St.  Mary  forms  a  part  of, 
and  is  included  within  the  limits  of  the  city  of  New  Orleans;  that  it 
was  established  in  or  about  the  year  1789,  by  the  late  Bertrand  Gra- 
vier,  then  owner  of  the  plantation  on  which  it  has  been  founded; 
who,  in  the  year  1795,  enlarged  the  first  plan  by  the  addition  of 
several  streets,  and  a  public  square,  as  appears  from  several  plats  of 
survey,  drawn  by  Laveau  Trudeau,  suiveyor  general  of  Louisiana, 
under  the  Spanish  government. 

It  further  avers,  that  Gravier  sold,  with  reference  to  these  plans, 
all  the  lots  surrounding  the  square.  Yet,  that  one  John  Gravier,  who 
styles  himself  heir  to  the  aforesaid  Bertrand,  has  entered  into  pos- 
session of  this  property,  which,  by  the  act  of  the  former  proprietor, 
was  destined  for  public  use.  An  abatement  of  works  which  he  has 
made  there  is  prayed  for,  and  an  injunction  against  any  other  being 
erected. 

The  defendant,  in  his  answer,  denied  generally  the  above  allega- 
tions. 

After  the  cause  had  been  for  some  time  at  issue,  Thomas  Harman 
filed  a  partition  of  intervention,  in  which  he  stated  that  he  was  the 
owner  of  three  lots  situated  in  Camp  Street,  fronting  on  the  square 
already  mentioned,  and  that  he  held  them  in  virtue  of  several  mesne 
conveyances  from  John  Baptiste  Sarpy,  who  purchased  them  together 
with  seventy-one  others,  from  the  late  Bertrand  Gravier,  in  1795. 

He  also  alleged,  that  on  the  2d  day  of  May,  1798,  the  present 
defendant,  John  Gravier,  presumed  so  far  as  to  encroach  and  raise 
buildings  on  the  public  square  laid  off  by  his  brother,  whereupon  a 
suit  took  place  between  the  said  Gravier  and  J.  B.  Sarpy,  which  ter- 
minated in  two  judgments,  rendered  by  the  Spanish  tribunal,  of  date 
the  1 7th  July  and  17th  November,  1798*  which  judgments  ordered  the 
present  defendant  to  leave  the  ground  free  for  public  use,  and'directed 
the  demolition  of  the  buildings  placed  there  by  him.  That  said  judg- 
ments have  since  acquired  the  authority  of  the  "  thing  judged,"  and 
have  that  force  and  effect  between  the  parties  thereto,  their  heirs  and 
assigns:  that,  confiding  in  their  force  and  validity,  he  made  the  pur- 
chases aforesaid,  and  he,  therefore,  prayed  for  leave  to  intervene, 
and  that  he  might  have  permission  to  show  that  the  said  property 
should  remain  open  for  the  public. 

To  this  petition  of  intervention,  Gravier  pleaded,  that  Harman,  by 
his  own  showing,  could  not  be  made  a  party  to  the  suit,  and  that  the 
facts  alleged  by  him  were  untrue. 

It  becomes  necessary  to  examine,  before  we  proceed  further  in  the 
investigation  of  the  cause,  if  this  exception  to  the  prayer  of  the  inter- 
vening party,  to  be  heard,  is  well  taken. 

The  defendant  urges,  that  as  the  mayor,  aldermen,  and  inhabitants, 
are  already  parties  to  this  suit,  Harman,  an  inhabitant  of  the  city, 
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cannot  join  in  the  proceedings  for  the  purpose  of  enforcing  public 
rights;  and  if  his  claim  is  a  private  one,  it  must  be  presented  in  a 
distinct  action. 

According  to  the  first  and  third  laws  of  the  22d  title  of  the  3d  Par- 
tida9  any  individual  may  forbid  the  erection  of  a  house,  or  other 
edifice,  in  public  places.  The  necessary  consequence  of  giving  this 
right,  is,  that  the  person  who  makes  the  prohibition,  shall  be  allowed 
to  apply  to  a  court  of  justice  to  aid  him  in  the  maintenance  of  it.  It 
will  save  expense  and  delay  to  permit  the  party  now  before  the 
court  to  do  this  in  the. present  suit,  and  as  he  merely  urges  his 
private  right  to  aid  the  public  in  the  maintenance  of  theirs,  and  asks 
judgment  for  the  same  thing,  his  appearing  in  the  cause  creates  no 
confusion. 

Should  we  yield  to  the  reasoning  of  the  appellant,  that  the  corpo- 
ration represents  all  the  inhabitants  of  the  city,  and,  therefore,  no 
individual  of  that  city  can  be  heard;  we  do  not  see  that  it  would 
make  any  difference  in  the  result.  For  if  they  represent  all  the 
inhabitants,  then  they  can  avail  themselves  of  the  rights  of  each  of 
them,  so  far  as  they  strengthen  and  support  the  public  claim. 

This  point  disposed  of,  we  approach  the  merits  of  the  controversy 
between  the  parties  in  this  suit. 

The  plaintiffs  and  Harman,  who  has  intervened,  insist  they  should 
obtain  the  judgment  of  this  court  in  their  favor. 

1.  Because  the  right  of  the  defendant  to  the  premises  has  been 
adjudicated  on  in  the  suit  with  Sarpy,  and  that  the  matters  now  in 
dispute,  have  passed  into  the  authority  of  res  judicata. 

2.  Because  Bertrand  Gravier,  the  ancestor  of  the  defendant,  trans- 
ferred the  property  now  sued  for,  to  the  public. 

I.  It  is  not  disputed  between  the  parties,  that  there  was  a  suit  in 
respect  to  the  same  thing,  on  the  same  demand;  but  it  is  insisted  by 
the  defendant,  that  he  appealed  from  the  decision  of  the  Spanish 
tribunal,  and  that  his  rights  are  not  concluded  by  the  judgment  ren- 
dered. 

A  decree  was  given  against  the  appellant  on  the  17th  of  July,  1798, 
directing  that  the  square,  already  spoken  of,  should  be  left  free  for 
the  public  use,  and  that  the  works  erected  on  it  should  be  demolished. 
From  this  decree  an  appeal  was  taken  on  the  1 9th.  The  1 6th  Novem- 
ber a  second  judgment  was  given,  that  Gravier  should  take  away  all  the 
edifices  erected  on  this  property.  Some  delay  occurring  in  the  execu- 
tion of  this  order,  we  find  that  on  the  17fti  of  December,  the  tribunal 
which  had  rendered  these  judgments,  declares  that  the  former  sen- 
tence had  the  authority  of  the  thing  judged,  and,  therefore,  directs  its 
execution. 

The  appeal  was  taken  from  the  first  judgment  within  three  days; 
on  the  15th  November  the  papers  were  filed  in  an  office  in  Havana, 
and  the  11th  of  February,  1799,  Gravier  presented  to  the  tribunal  in 
this  city,  his  certificate  of  mejora — that  he  had  filed  the  necessary 
papers  of  appeal  in  that  city.     It  is  objected  to  the  regularity  of  these 
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proceedings,  that  only  forty  days  were  allowed  by  law  for  the  party 
cast  to  file  the  record  in  the  appellate  court:  Novisima  Recop.  lib. 
11,  tit.  20,  /.  2,  that  only  one  year  was  allowed  to  obtain  a  decision 
on  it;  Idem,  L  5;  Curia  Phitipica, p.  5,  tit.  mejora,  n  10,  and  that 
in  default  of  complying  with  these  regulations,  the  appeal  must  be 
considered  as  deserted,  and  the  judgment  conclusive  and  binding  on 
the  parties  thereto. 

To  this  it  has  been  replied,  that  the  period  of  forty  days  was  the 
term  fixed  in  old  Spain  before  the  discovery  of  this  continent,  and 
that  the  same  regulations  could  not  apply  to  her  possessions  in  Ame- 
rica, where,  from  the  vast  distance  between  them,  it  was  impossible 
to  comply  with  such  a  regulation,  and  that  in  regard  to  finishing  the 
cause  in  one  year,  that  also  was,  in  many  instances,  utterly  impossible, 
as  the  appellate  tribunal  might,  from  the  multiplicity  of  affairs  before 
it,  or  from  other  causes,  be  unable  to  examine  the  case  within  that 
time. 

It  was  much  debated  whether  the  law,  giving  forty  days  to  file  the 
necessary  papers  in  the  superior  tribunal,  governed  this  case.  We 
deem  it  unnecessary  to  enter  into  the  question  on  the  reasoning  of- 
fered, as  we  find  an  express  authority  regulating  the  mode  by  which 
appeals  were  to  be  carried  from  this  province. 

The  regulations  on  this  subject,  prescribed  by  the  Spanish  govern- 
ment on  taking  possession  of  Louisiana,  after  directing  the  manner 
in  which  the  record  shall  be  made  up,  go  on  to  declare — that  the  papers 
must  be  presented  to  the  superior  tribunal  within  the  delay  fixed; 
which  shall  be  according  to  the  distance  from  this  province,  to  that 
where  the  court  of  appeals  holds  its  sessions.  That  this  delay  shall 
begin  to  run  from  the  day  the  first  registered  ship  leaves  this  port,  for 
that  where  the  superior  tribunal  is  established ;  that  the  judge  shall 
direct  the  record  to  be  sent  by  that  ship,  and  if  the  appellant  does  not 
establish  that,  within  the  delay  given,  he  has  prosecuted  his  appeal, 
or  that  there  was  a  lawful  impediment  which  prevented  him  doing  so, 
he  shall  lose  the  benefit  of  his  appeal,  and  execution  will  issue  at  the 
first  requisition  of  the  opposite  party.  O'Reilly's  Instructions,  p.  18 
and  19. 

As  the  appellant  has  not  proved  that  this  law  has  been  complied 
with,  we  know  of  no  other  that  can  govern  the  case,  save  that  cited 
from  the  Recopilacion,  and  consequently  we  must  hold  the  appeal 
deserted,  and  the  sentence  of  the  inferior  court  confirmed.  Curia 
PAitipica,  p.  5,  Mejora,  n.  1. 

Were  we  to  admit  that  the  circumstance  of  presenting  the  papers 
to  the  superior  tribunal,  and  the  receiving  of  them  there,  cures  this 
irregularity,  another  objection  must  be  got  over,  before  we  can  con- 
sider the  proceedings  in  that  suit  open  for  examination. 

We  have  seen  by  the  laws  of  Spain,  that  appeals  were  required  to 
be  prosecuted  in  one  year  to  final  judgment,  unless  the  party  was 
prevented  by  some  cause  beyond  his  control.  It  is  said,  that  in  many 
nstances  it  must  be  impossible  to  comply  with  this  regulation.    We 
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admit  the  correctness  of  the  observation;  but  then  it  is  the  duty  of  the 
appellant  to  prove  those  facts  which  put  it  out  of  his  power  to  comply 
with  it.  Curia  Philipica,  Mejora,  n.  1  and  10.  This  has  not  been 
done  here,  and  after  a  lapse  of  nearly  twenty  years,  every  presump- 
tion is  opposed  to  the  exercise  of  due  diligence  on  his  part. 

The  defendant,  however,  insists,  that  the  moment  the  superior  tribu- 
nal was  seised  of  the  cause,  the  decision  of  the  judge  a  quo  could  not 
pass  into  the  authority  of  the  thing  judged,  and  was  without  any 
effect  until  confirmed  by  the  court  of  appeals.  In  support  of  this 
position,  he  has  cited  Febrero,  cincojuicios,  lib.  3,  cap.  1,  sect.  13,n. 
490  and  491.  This  author  does  state  the  law  to  be  such.  Yet  we 
find  it  expressly  laid  down  in  the  Curia  Phiiipica,  Mejora,  n.  1  and 
10,  that  if  the  appeal  is  not  prosecuted  within  one  year,  it  shall  be 
considered  as  abandoned,  and  the  sentence  of  the  inferior  tribunal 
confirmed.  To  reconcile  these  authors,  we  must  understand  the  former 
to  speak  of  the  effect  which  the  appeal  had  within  the  limitation  pre- 
scribed by  law,  for  it  to  be  acted  on. 

As  the  appeal  in  this  case  did  not  suspend  execution,  it  was  un- 
necessary to  cite  the  party  in  the  inferior  court,  to  show  cause  why 
he  had  not  prosecuted  it.  The  case  of  Croizet  v.  Le  Blanc  et  al.,  4 
Martin,  272,  is  an  express  authority  on  this  point,  and  it  is  unneces- 
sary to  enter  again  into  a  question  settled  by  that  decision. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

Moreau,  for  the  plaintiffs. 

Derbigny,  for  the  defendant. 


Barry  v.  Louisiana  Insurance  Company.     XI.  630. 

The  prohibition  of  receiving  parol  evidence  against  or  beyond  the  contents  of  a  written 
instrument,  only  extends  to  the  parties— third  persons  are  not  affected  thereby. 

Barratry  cannot  be  committed  by  a  master  who  has  the  equitable  title  in  the  vessel 

* 

APPEAL  from  the  court  of  the  first  district. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  states  that  he  caused  to  be  made  a  policy  of  insurance, 
which  was  subscribed  by  the  Louisiana  Insurance  Company,  and  by 
which  they  engaged,  for  a  certain  premium,  to  insure  the  sum  of 
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900  dollars  upon  merchandise,  laden  on  board  the  schooner  Brutus, 
whereof  one  Brown  was  master,  upon  a  voyage  from  New  Orleans 
to  Neuvitas. — That  goods  were  shipped  in  which  he,  the  petitioner, 
was  interested  to  the  amount  mentioned  in  the  policy,  that  the 
schooner  sailed  on  her  intended  voyage,  and  that  the  property  put 
on  board  was  lost  by  the  fraud  and  barratry  of  the  captain. 

The  defendants  pleaded  the  general  issue,  the  judge  a  quo  decided 
against  them,  and  they  have  appealed. 

When  this  cause  first  came  before  us,  the  evidence  was  so  unsa- 
tisfactory that  we  remanded  it  for  a  new  trial,  it  is  now  brought  up 
with  such  additional  testimony  as  the  parties  have  been  enabled  to 
produce.     Ante,  176. 

The  defence  set  up  is,  that  the  master,  Brown,  was  owner  of  the 
vessel,  and  that  consequently  barratry  could  not  have  been  com- 
mitted by  him. 

In  support  of  this  defence,  we  had  at  first  the  testimony  of  Nichol- 
son, in  whose  name  the  schooner  was  registered — that  Brown  pur- 
chased her  at  a  sale  by  the  marshal — and  that  he  (Nicholson)  had 
no  interest  in  said  schooner,  having  paid  for  her  to  accommodate 
Brown,  who  never  reimbursed  him  for  the  price. 

Brown,  in  obtaining  the  register,  made  oath  that  the  vessel  be- 
longed to  Nicholson — and  consequently,  the  register  issued  in  the 
name  of  the  latter. 

The  plaintiff,  on  the  second  trial,  produced  a  bill  of  sale  by  public 
act,  from  one  Etienne  Debon,  to  J6hn  Nicholson,  in  which  it  is  stated, 
that  in  consideration  of  a  note  of  900  dollars,  made  by  Wm.  Brown 
to  the  order  of,  and  endorsed  by  the  vendee,  he  had  sold  and  con- 
veyed to  him  all  his  right,  title  and  interest  in  the  schooner,  men- 
tioned in  the  policy.  To  do  away  the  effect  of  this  instrument,  the 
defendant  offered  to  prove,  by  parol  evidence,  that  the  conveyance 
was  made  by  Nicholson,  to  secure  him  for  his  endorsement.  The 
judge  refused  to  receive  the  testimony,  and  a  bill  of  exceptions  brings 
before  the  court  the  correctness  of  the  opinion  which  rejected  it. 

Had  the  opinion  of  the  judge  below  been  given  in  a  case  where 
the  parties  to  a  public  act  attempted  to  enlarge,  or  explain,  or  con- 
tradict it  by  parol  evidence,  we  should  not  hesitate  to  express  our 
concurrence  with  him,  but  the  question  now  before  us  is,  whether 
third  persons  can  be  affected  by  an  instrument,  at  the  execution  of 
which  they  did  not  in  any  way  assist,  which  they  did  not  sign,  and 
to  which  they  were  neither  parties  nor  privies? 

There  is  no  plainer  rule  of  common  sense,  nor  do  we  believe  there 
is  any  more  universally  recognised  maxim  of  law,  than  that  the  acts 
of  one  man  cannot  bind  another,  unless  he  consents  they  should.  If 
it  were  otherwise,  our  property,  our  lives,  and  our  liberty,  would  be 
at  the  mercy  of  the  most  depraved  members  of  the  community. 

We  frequently,  however,  enter  into  contracts,  by  which  our  rights 
are  made  to  depend  on  acts  to  be  done,  or  that  may  have  been  per- 
formed by  third  persons;  in  such  cases,  these  acts  affect  and  control 
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us,  when  established  by  legal  proof.  But  the  declarations  of  those 
persons,  that  these  acts  have  been  executed,  cannot  be  conclusive 
proof;  they  are  at  best  but  prima  facie  evidence. 

Pothier,  whom  we  always  consult  with  advantage,  tells  us,  that 
an  authentic  act  proves  agaiust  a  third  person,  rem  ipsam,  that  is 
to  say,  that  the  transaction  which  it  includes  has  intervened.'  Po- 
thier^  Traitt  des  Ob.  704. 

It  might  at  first  blush  appear  that  the  author  intended  to  lay  it 
down  as  a  principle,  that  the  act  thus  produced  is  conclusive,  but  in 
a  subsequent  part  of  the  same  treatise,  n.  766,  he  observes,  that  the 
prohibition  of  parol  evidence  against  or  beyond  the  contents  of  an 
act,  extends  only  to  the  parties  to  it;  it  does  not  affect  third  persons. 

Evans,  in  his  Appendix,  states,  that  this  doctrine  of  Pothier  is  so 
connected  with  the  essential  demands  of  justice,  that  it  may  be  stated 
as  an  invariable  rule  of  law.    Evans's  Pothier,  223. 

In  our  sister  states  they  act  on  the  same  principle,  and  hold  it  as 
a  general  rule,  that  parties  and  privies  are  estopped  from  contradict- 
ing a  written  agreement  by  parol  proof;  but  the  rule  does  not 
extend  to  strangers,  who  have  an  interest  in  investigating,  and 
knowing  the  real  truth  of  the  case.     10  Johns.  Rep.  230. 

And  our  own  law  has  embodied  and  consecrated  the  same  maxim. 
Febrero,p.  2,  lib.  2,  cap.  2,  sect.  1,  n.  25;  Idem,  lib.  3,  cap.  3,  sect. 
2,  n.  141. 

A  coincidence  so  general,  proves  the  truth  and  utility  of  the  doc- 
trine, and  it  is  our  duty  to  apply  it  to  this  case,  and  all  others  of  a 
similar  nature,  which  may  be  presented  for  decision. 

Proceeding  to  do  so,  we  hold  the  authentic  act  offered  here,  evi- 
dence that  such  an  instrument  was  passed  between  Nicholson  and 
Brown — that  fact  cannot  be  contradicted  by  the  defendants.  But 
further,  they  are  not  bound  by  it.  The  reality  of  the  transaction, 
the  truth  of  the  different  averments  made  in  the  deed;  whether  it 
was  a  real  sale,  or  one,  the  object  of  which  was  alone  to  give  Ni- 
cholson a  security  for  his  endorsement;  all  these  matters  are  open  to 
the  defendants,  because  they  never  consented  to  this  act,  by  which 
it  is  said  the  contrary  is  established.  18  Johns.  Rep.  173;  2  Barn, 
and  Aid.  136. 

The  case  of  Chabot  v.  Blanc,  5  Martin,  354,  would  appear,  unless 
examined  with  some  attention,  opposed  to  this  decision;  but  that 
was  an  action  concerning  real  estate,  and  there  the  right  of  the  parties 
to  contradict,  or  rather  destroy  an  act  to  which  they  were  not  parties, 
was  controlled  by  another  principle  of  our  law,  which  prohibits  the 
reception  of  parol  evidence,  to  create,  or  take  away  a  title  for  im- 
movable property  that  commenced  by  writing.  The  case  of  Richards 
and  Spicer  v.  Lewis  et  at.,  7  Martin,  221,  turned  on  the  want  of 
allegation  in  the  pleadings. 

The  cause  must,  therefore,  be  remanded  to  obtain  the  testimony 
offered. 

It  may,  perhaps,  be  the  means  of  saving  costs  to  the  parties,  for 
us  to  state,  that  at  the  close  of  the  argument,  and  for  some  days  after, 
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we  were  of  opinion,  that  as  Brown  did  not  pay  for  the  schooner, 
Nicholson  was  to  be  considered  as  owner,  and  that  he  remained  so 
until  the  vessel  was  run  away  with. — Under  this  idea,  the  plaintiff 
would  have  been  entitled  to  recover,  even  taking  as  true  every  thing 
which  the  defendants  offered  lo  prove.  After  a  roost  attentive  con- 
sideration of  the  case,  and  a  close  examination  as  well  of  the  autho- 
rities cited,  as  some  others  we  have  been  enabled  to  look  into,  that 
opinion  has  changed.  We  believe  that  the  original  character  of 
the  transaction  (supposing  it  to  be  such  as  is  represented  by  the 
appellee)  was  not  altered  by  the  subsequent  failure  of  the  master  to 
comply  with  his  engagement;  that  whether  the  vessel  perished  or 
not,  he  still  remained  debtor  to  Nicholson,  and  that  this  is  a  case  in 
which  the  title  is  fairly  treated  by  the  application  of  the  maxim  res 
peril  domino. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided  and  reversed,  this  cause  be  remanded 
for  a  new  trial,  and  that  the  appellee  pay  the  costs  of  this  appeal. 

Livermore>  for  the  plaintiff. 

Duncan,  for  the  defendants. 


Reano  v.  Mager.     XI.  636. 

The  liability  of  a  factor  who  sells  goods  on  credit  depends  much  on  the  prevailing 

custpm. 

MATHEWS,  J.,  in  delivering  the  opinion  of  the  court,  said: 
The  liability  of  the  factor  for  having  sold  the  property  of  his  con- 
stituent on  credit,  instead  of  requiring  prompt  payment,  depends 
much  on  the  prevailing  custom  of  this  class  of  merchants  in  the  place 
where  the  sale  was  effected.  The  special  jury,  to  whom  the  cause 
was  submitted,  was  composed  principally  of  commission  merchants; 
men,  who  must,  from  their  occupation,  be  most  capable  of  settling 
the  usage  which  prevails  in  such  cases.  Their  verdict  establishes 
the  fact,  that  the  defendant  did  not  deviate  from  the  usual  course 
pursued  in  this  species  of  business. 

It  is  true,  that  in  the  English  courts  of  justice,  former  decisions  are 
opposed  to  the  right  of  factors  to  sell  on  credit.  But  at  the  present 
day,  it  is  almost  the  universal  usage  for  them  thus  to  sell.  See  Liver- 
more  on  Agency,  125. 
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Vavasseur  v.  Bayon.     XL  639. 

The  defendant  cannot  amend  by  withdrawing  an  answer  which  contained  an  admission, 

and  pleading  the  general  issne. 
Inconsistent  pleas  cannot  be  received. 

APPEAL  from  the  court  of  the  second  district. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  was  au  action  alleging  fraud  and  deceit  in  the  sale  of  a  slave. 

The  defendant  pleaded  that  he  had  not  concealed  the  defects  in  the 
property. 

After  the  cause  had  stood  at  issue  on  these  pleadings,  for  two 
years,  and  had  been  once  remanded  from  this  court  for  a  new  trial, 
the  appellant  moved  to  amend  his  answer  first,  by  striking  out  the 
plea  originally  filed  by  him,  and  substituting  in  its  place,  the  general 
issue:  and  secondly,  by  adding  the  general  issue  to  the  plea.  The 
court  refused  permission  to  do  so,  and  he  excepted.  There  was 
judgment  against  him  and  he  appealed. 

There  is  no  doubt  of  the  general  principle  that  amendments  will 
be  allowed  at  almost  any  stage  of  the  cause,  when  they  tend  to 
the  advancement  of  justice.  But  we  doubt  much  if  that  offered 
here  comes  within  the  rule.  The  court  below  certainly  did  not 
possess  the  right  of  depriving  one  party  of  the  confession  of  another 
which  was  on  record,  any  more  than  it  could  have  refused  him 
the  benefit  of  it,  in  case  it  had  been  extrajudicial.  If  made  through 
mistake,  the  proper  time  to  have  corrected  the  error,  would  have 
been  on  the  trial. 

As  to  filing  the  general  issue  with  the  plea,  it  could  not  have 
been  of  any  use  to  the  defendant.  The  confession  would  still  have 
remained  in  force.  We  have  already  said  in  the  case  of  Nagel  v. 
Minot,  8  Martin,  488,  that  a  party  cannot  be  permitted  to  plead  the 
general  denial,  and  pleas  that  are  inconsistent  with  it,  and  that  if  he 
did,  the  former  would  be  disregarded. 

We  agree  with  the  district  judge  on  the  merits,  and  therefore  order, 
adjudge  and  decree,  that  his  judgment  be  affirmed,  with  costs. 

Workman,  for  the  plaintiff. 

Davezac,  for  the  defendant. 
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Copelly  v.  Deverges.     XL  641. 


An  act  cannot  be  attacked  as  fraudulent  after  the  vendor  has  paid  all  his  debts. 

To  avail  himself  of  a  feigned  delivery  against  a  posterior,  real  one,  the  party  must  bring 

himself  strictly  within  the  law  that  sanctions  his  claim. 
The  mere  execution  of  a  notarial  sale,  does  not  dispense  with  the  delivery. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

This  was  an  action  instituted  by  the  plaintiff  and  appellant,  for  the 
revindication  of  a  certain  lot  of  ground,  and  the  buildings  thereon, 
which  he  claims  by  virtue  of  a  certain  donation  made  to  him  of  the 
same,  by  one  named  Augustin  Bony,  deceased,  his  god-father,  on  the 
24th  December,  17S7;  who,  on  the  same  day,  had  purchased  the  same 
from  Joseph  Copelly,  the  natural  father  of  the  appellant. — Deverges, 
the  original  defendant,  pleaded  that  he  was  the  proprietor  and  posses- 
sor of  the  property  in  dispute,  by  a  deed  of  sale,  executed  in  his  favor, 
from  Joseph  Defaucheur,  a  free  man  of  color,  bearing  date  the 
whom  he  called  in  warranty.  Defaucheur  appeared  and  pleaded  that 
the  sale  from  Copelly  to  Bony  was  fraudulent  and  simulated,  and 
that  it  was  null  for  want  of  delivery  against  the  defendant,  to  whom 
alone  a  tradition  of  the  premises  had  been  made,  and  also  that  the 
claim  of  the  plaintiff  and  appellant  was  barred  by  the  prescription  of 
thirty  years;  and  that  the  donation,  under  which  lie  claimed,  was 
null  and  void,  for  want  of  insinuation  and  acceptance.  The  parish 
court  having  rendered  judgment  in  favor  of  the  defendant,  the  plain- 
tiff appealed. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  plaintiff  sues  to  recover  a  house  and  lot  described 
in  his  petition.  The  written  evidences  of  his  title  are,  a  deed  of  sale 
from  Copelly  his  reputed  father,  to  one  Bony,  and  a  deed  of  gift  from 
the  latter  to  him;  both  executed  before  a  notary  public,  on  the  24th 
of  December,  1787.  The  defendant,  who  has  possession  of  the  dis- 
puted premises,  sets  up  a  title  derived  from  the  same  original  pro- 
prietor, Copelly,  sen.,  who  sold,  conveyed  and  delivered  the  same  to 
one  Defaucheur,  by  authentic  act,  executed  on  the  6th  of  September, 
1817,  who,  on  the  18th  of  May,  1818,  sold  to  the  defendant  by  a 
similar  act  of  sale.  Other  evidence  in  the  cause,  supported  by  writ- 
ten documents  and  oral  testimony,  shows  that  Copelly  the  elder, 
under  whom  both  parties  to  this  suit  claim  title,  was,  in  the  year 
1794,  in  embarrassed  circumstances,  and  that  he  filed  his  bilan,  in 
which  no  claim  is  made  to  the  property,  the  subject  of  the  present 
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contest;  that  he  and  a  free  negro  woman,  called  Rose  Grondil,  the 
mother  of  the  plaintiff,  and  concubine  of  his  father,  Remained  in  pos- 
session of  said  house  and  lot,  either  both  together,  or  one  of  them,  up 
to  the  year  1317,  the  date  of  the  sale  to  Defaucheur;  that  during 
this  period,  Copelly,  the  father,  improved  the  lot  by  buildings  and 
repairs,  for  which  he  paid  out  of  his  own  funds.  Rose  paid  taxes  on 
the  property,  as  her  own,  for  several  years;  and  the  plaintiff  occu- 
pied and  used  a  small  house  thereon  as  a  blacksmith  shop,  during 
some  time.  It  is  agreed,  that  Copelly,  sen.,  paid  off  and  discharged 
all  his  debts. 

Judgment  being  for  the  defendant  in  the  court  below,  the  plaintiff 
appealed. 

He  claims  a  reversal  of  said  judgment,  and  that  the  property  sued 
for  should  be  here  adjudged  to  him;  relying  on  the  validity  and 
strength  of  hie  title,  his  own  possession,  and  that  of  his  mother.  In 
support  of  the  judgment  of  the  court  a  quo,  the  appellee  assumes 
three  principal  grounds  of  defence:  1.  That  the  acts,  both  of  sale  to 
Bony,  and  donation  to  the  appellant,  are  feigned,  simulated  and  frau- 
dulent. 2.  That  they  did  not  convey  the  property,  and  transfer  it  in 
full  dominion,  for  want  of  delivery  to  the  first  vendee,  and  also  for 
want  of  acceptance  and  delivery  under  the  act  of  donation.  3.  That 
the  plaintiff's  action  is  barred  by  the  prescription  of  thirty  years,  &c. 
The  possession  of  Copelly,  sen.,  appears  not  to  have  been  entire 
and  exclusive,  daring  the  whole  time  which  elapsed  from  the  date  of 
the  sale  and  donation  in  1787,  until  the  last  sale  in  1817.  Rose  Gron- 
dil, the  mother  of  the  plaintiff,  lived  in  the  house,  and  paid  taxes  for 
it  as  her  own.  Copelly,  jun.,  also  occupied  a  blacksmith  shop  on  the 
lot.  At  the  period  of  commencing  this  action,  in  February,  181 9,  it  ap- 
pears that  he  was  about  32  or  33  years  old.  When  he  acquired  title 
by  donation,  it  is  stated  in  the  act,  that  he  was  of  the  age  of  18 
months.  Prescription  could  not  affect  his  rights  during  his  minority, 
unless  it  be  that  of  the  longest  time,  which  begins  to  operate  on  the 
claim  of  minors,  only  after  they  have  arrived  at  the  age  of  puberty, 
(admitting  that  it  can  in  any  case  affect  them.)  On  this  view  of  the 
subject,  we  are  of  opinion  that  the  plaintiff's  action  is  not  barred  by 
prescription. 

To  show  that  the  sale  to  Bony,  and  the  donation  from  him  to  the 
appellant,  are  feigned,  simulated  and  fraudulent,  no  evidence  is  of- 
fered except  the  record  of  the  proceedings  which  took  place  in  1794, 
on  a  charge  of  fraud  against  Copelly,  sen.,  in  relation  to  his  conduct 
as  an  insolvent  debtor;  and  the  circumstance  of  his  still  remaining  in 
possession  of  the  property  after  said  sale  and  donation.  Whatever 
might  be  our  opinion  as  to  the  nullity  of  these  deeds,  on  the  ground 
of  simulation  and  fraud  between  the  plaintiff  and  creditors  of  Copelly 
between  the  parties  to  the  present  contest,  it  is  believed  that  no  legal 
evidence  has  been  adduced,  sufficient  to  destroy  their  validity,  on 
account  of  these  alleged  defects.    As  to  fraud,  there  certainly  is  no 
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foundation  for  it,  after  admitting  that  the  vendor  has  paid  all  his 
debts. 

Having  thus  disposed  of  prescription  and  simulation,  we  must 
take  into  consideration  the  questions  which  relate  to  acceptance  and 
delivery;  believing  that  on  a  just  interpretation  of  the  Spanish  laws 
on  these  subjects,  depend  the  claims  and  rights  of  the  parties  liti- 
gant. 

In  examining  these  questions,  it  is  proper  to  commence  with  that 
which  relates  to  the  defect  of  title,  said  to  have  originated  in  the 
want  of  delivery  of  the  property,  under  the  sale  of  Copelly  to  Bony, 
the  donor  of  the  plaintiff. 

The  law  50th,  of  tit.  5,  Part.  5,  on  this  subject,  seems  to  be  so 
clear,  in  giving  a  preference  in  rem,  to  the  last  of  two  purchasers  of 
the  same  thing,  to  whom  it  has  been  delivered,  as  to  leave  neither 
doubt  nor  difficulty  in  the  case,  but  to  lead  directly  to  a  conclusion 
favorable  to  the  pretensions  of  the  defendant.    Opposed  to  this  the 
appellant  insists:  1st.  That  Copelly,  sen.,  did  not  continue  to  possess 
the  property  in  dispute,  as  owner,  up  to  the  time  of  sale  to  Defau- 
cheur;  and  that  the  real  and  bona  fide  possessor  was  Rose  Grondil, 
representing  her  son  a  minor,  who  claims  under  the  act  of  donation, 
from  Bony  the  first  purchaser;  to  whom  at  least  a  feigned  tradition 
had  been  made  according  to  the  law  8th,  tit.  30,  Part.  3,  wherein  it 
is  stated,  that "  when  one  man  gives  another  an  estate,"  &c,  and 
delivers  to  him  the  title  he  already  has,  or  makes  and  delivers  to  him 
a  new  one,  the  donee  will  acquire  possession  of  the  thing,  though  it  had 
not  been  delivered  to  him  corporally.    As  to  the  first  ground  assumed 
by  the  appellant,  its  solidity  depends  entirely  on  the  effect  which 
ought  to  be  given  to  the  act  of  sale  to  Bony.     If  it  operated  a  feigned 
delivery,  then  the  dominion  of  the  property  passed  from  the  vendor 
to  him,' and  the  former  no  longer  possessed  as  owner,  and  could  not 
give  a  valid  title  to  the  subsequent  buyer,  by  sale  accompanied  with 
real  tradition.    The  law,  on  which  this  feigned  delivery  is  attempted 
to  be  based,  seems,  when  taken  in  its  full  extent,  to  be  somewhat 
inconsistent  with  the  law  first  cited,  relating  to  sales  of  the  samp 
thing,  made  to  two  persons,  which  gives  a  preference  to  the  last 
purchaser,  who  has  obtained  possession.    If  the  new  title  referred  to 
in  the  former  law  be  considered  the  act  of  sale,  or  donation  by  which 
the  transfer  of  the  property  is  made  from  the  owner  to  the  purchaser 
or  donee,  it  would  lead  to  this  result,  that  in  all  cases  of  sale  or  do- 
nation, made  and  executed  in  writing,  no  delivery  of  the  thing  intend- 
ed to  be  conveyed,  would  be  necessary;  the  possession  of  the  title, 
or  act  of  sale  being  equivalent  to  actual  and  corporal  possession;  and 
would  thus  destroy  the  whole  doctrine  of  law  on  the  subject  of  tra- 
dition and  dominion  of  property.    The  inconsistency  would  be  less; 
if,  according  to  some  of  the  doctors  of  the  civil  law,  this  feigned  mode 
of  acquiring  possession  should  be  restricted  to  the  delivery  of  the 
written  instruments  of  the  original  right  and  title  of  the  proprietor; 
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or  as  suggested  by  others,  the  expression  in  the  law  8th,  tit.  30,  Part. 
3,  ofaciendo  otra  de  nuevo  should  be  understood  of  a  new  title  sub- 
stituted for  the  old,  which  had  been  lost  or  destroyed.  However,  a 
contrary  opinion  seems  to  be  holden  by  Gomez,  in  his  commentary 
on  the  45th  law  of  Toro,  n.  56  and  57. 

It  is  pei  haps  true  that  a  feigned  delivery  to  a  first  purchaser  gives 
him  a  perference  over  a  second,  to  whom  real  tradition  may  have 
been  made.     See  Gomez,  var.  resoL  tit.  de  evictione  et  venditione. 

Without  attempting  to  reconcile  and  settle  the  differences  between 
these  doctors,  we  believe  it  maybe  safely  laid  down  as  a  principle  of 
self-evidence,  that  a  person  who  claims  the  benefit  of  a  fictitious  act 
of  tradition,  in  opposition  to  a  real  one,  must  bring  himself  completely 
within  the  law  which  sanctions  such  fictions. 

It  is  necessary  that  the  title  should  be  delivered,  whether  new  or 
old.  In  the  present  case  there  is  no  evidence  that  the  act  of  sale  to 
Bony  was  ever  delivered  to  him,  unless  it  be  considered,  that  being 
executed  before  a  notary  public,  is  equivalent  to  delivering  an  act 
under  private  signature.  The  law  makes  no  distinction,  and  we 
ought  not:  a  copia  original  (as  termed  by  the  Spanish  law)  could 
have  been  easily  obtained,  and  delivered  in  presence  of  the  notary. 
We  are,  therefore,  of  opinion  that  the  house  and  lot  now  in  dispute, 
were  never,  either  by  act  real  or  fictitious,  delivered  to  Bony;  that 
he  never  had  possession  of  them,  and  consequently  could  have  given 
none  to  Rose  Grondel,  the  mother,  or  to  the  plaintiff,  under  his  act 
of  donation.  We  conclude,  that  Copelly  possessed  the  premises  in 
dispute,  in  virtue  of  his  original  title,  until  the  period  at  which  he 
sold  to  the  warrantor  of  the  defendant,  who  seems  to  have  had  pos- 
session under  said  sale,  and  to  have  sold  and  delivered  to  the  appellee. 

This  view  of  the  cause  renders  it  unnecessary  to  investigate  any 
matter  which  relates  to  the  question  of  acceptance  under  an  act  of 
donation,  according  to  the  Spanish  law. 

Before  concluding,  it  may  not  be  improper  to  advert  to  a  note  in 
the  translation  of  the  Partidas,  by  Moreau  &  Carleton,  on  the  law 
relating  to  the  delivery  of  titles.  This  note  refers  to  the  case  of  Pierce 
v.  Curtis,  in  which  the  translators  seem  to  consider  the  decision  as 
contrary  to  the  text.  That  case  was  decided  on  rules  of  the  Code, 
which  establish  the  mode  of  fictitious  delivery,  by  expressions  to  be 
used  in  the  instrument  of  sale.  Here,  as  in  the  present  case,  and  as 
it  should  be  in  all  similar  cases,  the  fiction  was  limited  to  the  strict 
words  of  the  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

Hennen,  for  the  plaintiff. 

Dumoulin  and  Moreau,  for  the  defendant. 
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Dufour  v.  Delacroix.     XL  718. 


Parol  evidence  may  be  received  of  the  death  of  a  person  where  it  does  not  appear  any 

record  was  made  of  it. 

APPEAL  from  the  court  of  the  first  district 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  similar,  in  most  of  its  circumstances,  to  that  of  the 
same  plaintiff  against  Camfranc,  ante,  243.  The  appellant  proves 
title  to  the  slaves,  and  the  defendant  offers  a  deed  from  the  sheriff 
containing  the  same  defect  as  that  pleaded  in  the  other  suit.  Our 
judgment  must  therefore  be,  that  the  plaintiff  has  shown  the  better 
title. 

There  is  one  question,  however,  presented  by  this  record,  which 
did  not  arise  in  the  other  case.  A  bill  of  exceptions  is  taken  to  the 
opinion  of  the  judge  a  quo,  admitting  parol  evidence  to  prove  the 
death  of  Auguste  Dufour.  The  objection  was  made  on  the  ground 
that  it  was  not  the  best  evidence  the  case  was  susceptible  of.  To 
sustain  this  exception,  the  defendant  should  show  that  every  man's 
death  is  recorded,  or  the  evidence  of  it  reduced  to  writing. 

The  testimony  taken  in  the  case  yet  before  us,  between  the  same 
parties,  which  is  referred  to  and  made  part  of  the  statement  of  facts 
m  this,  does  not  enable  us  to  ascertain  what  value  we  ought  to  affix 
to  the  services  of  the  slaves  here  claimed;  the  cause  must,  therefore, 
be  remanded  for  a  new  trial,  for  evidence  on  that  head,  and  the 
appellee  pay  the  costs  of  this  appeal. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed — that  the 
cause  be  remanded  for  a  new  trial,  to  ascertain  the  value  of  the  ser- 
vices of  the  slaves,  and  that  the  appellee  pay  the  costs  of  this  appeal. 

Livingston,  for  the  plaintiff. 

SegAer$>  for  the  defendant. 
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Dufour  t>.  Delacroix.     XI.  719. 


THIS  case  involves  the  same  points  as  that  of  Dufour  v.  Cam- 
franc,  (ante,  243.) 


Duverney  v.  Vfnot.     XI.  722. 


DECIDED,  a  parish  judge  charged  with  the  settlement  of  an 
estate  can  not  give  professional  aid  therein  nor  receive  a  fee  as  an 
attorney  at  law. 


Morris  v.  Eves.     XL  730. 


Contracts  made  in  a  foreign  country  are  governed  by  the  laws  of  that  country,  in  expound. 

ing  them. 
But  the  remedies  by  which  they  are  enforced,  must  pursue  the  forms,  and  be  controlled  by 

the  regulations  of  the  country  where  the  suit  is  brought 
Hence  a  discharge  in  a  sister  state,  which  liberates  the  person  of  the  debtor,  but  leaves 

the  contract  in  force,  does  not  protect  him  from  imprisonment  here. 
The  maxim  actor  sequitur  forum  ret  is  a  part  of  the  public  law,  or  law  of  nations* 

APPEAL  from  the  court  of  the  first  district. 
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Porter,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  commenced  on  a  promissory  note,  drawn  at  Phi- 
ladelphia, by  the  defendant;  who  has  pleaded  that  he  was  not  indebted, 
and  that  on  the  22d  of  June,  1818,  he  executed  a  deed  of  assignment 
to  trustees,  for  the  benefit  of  his  creditors,  and  was  regularly  dis- 
charged, under  an  act  of  the  state  of  Pennsylvania,  for  the  relief  of 
insolvent  debtors. 

He  has  further  averred,  that  at  the  date  of  the  alleged  contract, 
and  ever  after,  until  the  time  he  took  the  benefit  of  the  insolvent  act 
already  mentioned,  both  he  and  the  plaintiff  were  inhabitants  of  Phi- 
ladelphia, and  citizens  of  Pennsylvania. 

The  certificate  of  discharge  regularly  authenticated,  was  produced 
on  the  trial;  there  was  judgment  for  the  plaintiff  and  the  defendant 
appealed.  The  only  question,  which  the  case  presents,  is  the  effect 
of  this  discharge  in  our  state.  By  the  terms  of  the  certificate,  the 
debtor  is  released  from  confinement,  and  his  person  protected  against 
future  arrest  for  all  debts  contracted  by  him  previous  to  that  time. 

A  contract  made  in  a  foreign  country  is  governed  by  the  laws  of 
that  country,  in  every  thing  which  relates  to  the  mode  of  construing 
it;  the  meaning  to  be  attached  to  the  expressions,  by  which  the 
parties  may  have  engaged  them^felves,  and  the  nature  and  validity 
of  that  engagement.  Emerigon,  TraitS  des  assurances,  chap.  4,  sect. 
8;  Digest,  lib.  21,  tit.  2.  But  it  is  clear  that  the  remedy,  by  which 
it  is  enforced,  should  be  sought  according  to  the  laws  of  the  place 
where  the  party*  is  pursued;  that  the  form  of  procedure,  the  mode 
of  trial,  and  the  nature  of  the  relief  accorded,  must  be  in  pursuance 
to  the  regulations  existing  in  the  country  where  the  debtor  is  sued. 
This  is  the  rule  in  all  civilised  nations;  the  maxim  actor  sequiiur 
Jorum  rei  is  a  part  of  the  Jus  gentium;  du  droit  des  gens.  D'JOfgues-  # 
seau,  torn.  5, p.  53.  Vatel,  liv.  2,  chap.  8,  sect.  103.  Emerigon,' 
loco  citato. 

Our  inquiry,  therefore,  is  narrowed  to  a  single  point;  does  the 
manner  in  which  a  judgment  is  carried  into  execution,  make  a  part  of 
the  contract,  or  is  it  the  remedy  given  to  enforce  it?  To  state  this  pro- 
position, is  almost  to  answer  it;  and  we  do  not  think  it  presents  any 
difficulty,  or  is  susceptible  of  a  serious  doubt.  Huberus  states,  that 
in  the  execution  of  a  sentence  given  abroad,  the  law  of  the  place,  in 
which  execution  is  asked;  must  govern;  not  the  law  of  the  place 
where  the  judgment  is  given.  Huberus,  6.  1,  tit.  3,  p.  26.  3  Dallas, 
374,  in  note.  And  lord  Kames,  a  lawyer  of  distinguished  learning, 
who  professedly  wrote  on  the  civil  law,  after  noticing  the  maxim, 
actor  sequitur  forum  rei,  observes;  whence  it  follows  that  the  form 
of  the  action,  the  method  of  procedure,  and  the  manner  of  execution 
must  be  all  regulated  by  the  law  of  the  country  where  the  action  is 
brought.  Kames  on  Equity,  book  3,  chap.  8,  sect.  4,  p.  560,  Edin- 
burgh ed.  1800. 

It  is  a  necessary  consequence  of  these  principles,  that  what  is  done 
in  another  country,  respecting  that  remedy,  cannot  control  the  pro- 
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ceedings  of  the  tribunal  where  the  party  is  sued.  Other  governments 
may  modify  their  writs  of  execution,  as  they  please;  may  abolish 
imprisonment  for  debts  of  any  kind;  or  refuse  it  where  the  debtor  is 
in  such  circumstances  as  the  defendant  now  before  us  was  placed. 
But  so  long  as  the  contract  exists,  we  must  follow  our  own  mode  of 
doing  justice,  not  that  which  it  has  pleased  other  states  to  adopt. 
This  principle  is  acted  on  by  other  courts.  In  New  York  they  hold 
that  a  discharge  from  imprisonment,  in  the  place  where  the  contract 
was  entered  into,  will  not  prevent  the  debtor  from  being  arrested, 
when  he  comes  into  a  different  and  independent  jurisdiction.  11 
Johns.  Rep.  194;  2  Idem,  198;  14  Idem,  346.  It  is  true,  in  the  state 
where  this  note  was  made,  a  contrary  doctrine  seems  to  have  crept 
into  their  jurisprudence;  but  the  reasons  given  for  its  introduction, 
are  not  satisfactory  to  us,  and  they  cannot  be  reconciled  with  the 
general  principles  of  law,  which  govern  cases  of  this  description. 

It  has  been  argued  that  as  both  plaintiff  and  defendant  were  citi- 
zens of  the  same  state,  they  must  be  presumed  to  have  contracted  in 
relation  to  those  laws.  Conceding  this,  all  that  they  can  be  under- 
stood to  have  agreed  on  was,  that  in  Pennsylvania  the  debtor  might 
be  discharged  from  imprisonment.  When  causes  are  required  to  be 
decided  on  the  ground  that  the  parties  understood  what  the  law 
was,  and,  as  it  were,  incorporated  it  in  their  contract,  16  Johns.  283, 
they  must  be  presumed  to  have  known  its  limitations  also,  and  have 
inserted  them  too  in  their  agreement. 

It  was  urged  that  it  appeared  from  the  record  of  the  proceedings 
in  Philadelphia,  that  the  plaintiff  was  a  party  to  that  action,  and,  con- 
sequently, the  judgment  discharging  the  defendant  from  imprison- 
ment, forms  rem  judicatam.  It  has  the  authority  of  the  thing 
judged  so  far  as  it  acted  on  the  rights  of  the  parties,  and  the  question 
as  to  the  imprisonment  of  the  appellant  in  that  state,  is  concluded  by 
the  judgment  there  given.    But  nothing  more  is  decided  by  it. 

Finally,  it  was  said,  before  the  decisions  of  the  highest  tribunal  in 
the  Union  had  declared  the  insolvent  laws  of  the  several  states  uncon- 
stitutional, we  should  have  held  a  discharge  in  a  sister  state  binding 
on  us  here;  and  it  was  asked  what  reason  could  exist,  why  we  would 
not  recognise  it,  so  far  as  it  is  admitted  to  be  within  the  limits  of  the 
constitution?  To  this  there  is  a  satisfactory  reply.  The  discharges, 
held  by  the  Supreme  Court  of  the  United  States  as  void,  dissolved 
the  contract,  and  that  now  before  us  leaves  it  in  full  force.  In 
the  case  first  put;  we  should  probably  have  held,  between  citizens 
of  the  same  state,  that  as  the  obligation  was  destroyed  by  the  same 
law  which  created  it,  it  must  be  recognised  every  where  else  as 
annulled.  But  here  the  proceedings  merely  discharge  the  person. 
So  that  this  point,  and  in  truth,  every  other  raised  in  argument, 
depends  on  the  main  question  in  the  cause;  does  the  want  of  a  remedy 
to  enforce  a  contract  in  one  country  deprive  the  creditor  of  the  benefit 
of  that  which  is  given  him  in  another  ?  We  are  all  clearly  satisfied 
it  does  not. 

23* 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 
Maybin,  for  the  plaintiff. 
Hennen  and  Smith,  for  the  defendants. 
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Hunter's  Syndics  v.  Hunter  et  ah    XII.  1. 

IN  this  case  the  plaintiffs  claim  the  penalty  of  a  bond  entered  into 
by  the  defendants,  with  a  condition  to  be  void,  if  G.  H.  Hunter,  one  of 
the  obligors,  should  have  a  certain  negro  or  his  value  forthcoming  to 
answer  any  judgment  which  might  be  rendered  in  the  district  court 
in  a  suit  then  pending,  Hunter's  Syndics  v.  Hunter  &  Marshall, 
wherein  it  was  afterwards  decreed  that  the  said  negro  should  be 
delivered  over  to  said  plaintiff.  Notice  of  this  judgment  was  given 
to  both  defendants,  but  no  demand  of  the  negro  was  ever  made  of 
Hunter  or  any  other  step  taken  against  him.  Upon  notifying  the 
judgment  to  Bennet,  the  other  defendant,  he  showed  no  unwilling- 
ness to  deliver  the  slave,  and  did  not  purposely  cause  any  delay. 
Held,  that  defendants  had  not,  by  all  this,  incurred  the  penalty  of  their 
bond.  Upon  a  rehearing,  (12  Martin,  5,)  the  former  judgment  was 
confirmed. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

Having  doubted  the  correctness  of  our  opinion,  and  the  judgment 
heretofore  rendered  in  this  case,  we  granted  a  rehearing,  at  the  request 
of  the  plaintiff,  who  is  here  appellant 

The  sole  question  in  the  cause  is,  whether  the  bond,  on  which  the 
action  is  founded,  has  been  forfeited,  so  as  to  make  the  obligors  liable 
for  its  penalty?    The  condition  on  which  the  obligation  was  to  have 
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been  avoided,  is  to  have  a  certain  negro  (therein  mentioned)  or  his 
value  forthcoming,  to  answer  any  judgment  that  might  be  rendered 
in  a  case  then  pending  in  the  district  court,  against  one  of  the  obligors, 
and  another  person.  The  decree  of  the  court  in  that  case  was,  that 
said  negro  should  be  delivered  to  the  appellants,  who  were  plaintiffs 
in  the  former  case,  as  well  as  in  this.  They  rely  much  for  a  change 
of  our  judgment,  on  the  35th  law  of  the  llth  tit.  Part.  5;  in  which 
it  is  clearly  laid  down,  that,  where  a  man  promises  to  give  or  to  do 
any  thing,  under  a  certain  penalty,  and  on  a  day  fixed,  the  obligee 
has  a  right  to  claim  either  the  penalty  or  the  specific  preformance  of 
the  thing,  at  his  option.  When  no  day  certain  is  fixed,  the  obligor, 
should  it  be  required  of  him  by  the  other  party,  at  a  proper  time  and 
place,  and  he  refuse,  when  it  was  in  his  power  to  have  fulfilled  his 
promise;  or  if  sufficient  time  had  elapsed  for  him  to  have  performed 
it,  had  he  so  intended;  from  that  time  will  be  bound  to  pay  the  pen- 
alty. It  seems  from  this  law,  that  a  refusal  to  perform  a  promise, 
which  has  no  time  fixed  for  its  fulfilment,  when  there  is  a  demand 
to  that  effect,  or  an  unreasonable  delay  in  giving  or  doing  the  thing 
stipulated,  will  work  a  forfeiture  of  the  penally,  under  which  such 
promise  has  been  made. 

The  notice  of  the  judgment  was  given  to  both  the  obligors  on  the 
same  day,  viz.  17th  of  November  last.  Bennet,  from  whom  the  ful- 
filment of  the  condition  of  the  bond  was  demanded,  did  not  refuse  to 
comply;  neither  does  it  appear  that  Hunter  refused.  We  have  no 
doubt  but  that  a  tender  or  delivery  of  the  negro  to  the  sheriff,  in  dis- 
charge of  the  first  judgment,  if  made  in  any  reasonable  time,  and  be- 
fore suit  actually  commenced  on  the  bond,  would  release  the  obligors. 
It  does  not  appear  that  any  request  was  made  on  Hunter' to  deliver 
the  negro,  or  if  it  was,  the  time  is  not  shown.  Bennet,  on  receiving 
notice  of  the  judgment,  and  being  required  to  cause  a  performance  of 
the  condition  of  his  bond,  offered  at  once  to  comply;  but  seems;  on 
account  of  some  cause  not  stated  by  the  witness',' James,  to  have 
desired  a  little  further  time,  which  was  not  objected  to.  Before  the 
service  of  citation  in  this  suit,  the  negro  was  placed  in  the  possession 
of  the  sheriff,  and  in  the  course 'of  about  eight  or  nine  days  from  the 
notice  of  judgment.  Neither  of  the  obligors  refused  to  comply  \v4th 
their'  promise,  when  required  so  to  do;  nor  does  the  delay,  which' 
intervened  between  notice  of  the  judgment  and  the  delivery  of  the 
negro  to  the  sheriff,  appear  to  us,  with  all  the  circumstances  of  the', 
case,  to  have  been  unreasonable.  The  reason  of  the  law,  which  sub- 
jects promisors  to  the  payment  of  the  penalty  under  which  they  bind ' 
themselves,  is  want  of  intention  to  fulfil  their  engagements,  evinced 
either  by  express  refusal  or  by  lapse  of  time.  Now,  in  thte  case,  the 
persdn  on  whom  the  demand  was  made,  so  for  frorti  feftisihg,  agreed 
immediately  to  do  or  cause  to  be  don^,  that  which  had  been  promised. 
Upon  the  whole,  we  are  of  opinidnthat  the  former  jiidgtrient  of  the 
court  ought  not  tobe  disturbed,      5   •    -'yt  r 

Hoffman,  for  the  plaititifft.       ■     '    «'      ^ '--  i:>*  •     ••'••• 

Hennen,  for  the  defendants. 
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Mayor,  &c,  v.  Hunter.     XII.  3. 

WHEN  one  has  acted  without  previous  authority  for  another, 
the  ratification  of  his  acts,  when  not  express,  is  a  mere  legal  pre- 
sumption arising  from  some  act  of  the  principal  relating  to  the  busi- 
ness: his  refusal  to  ratify  destroys  the  presumption. 


Macarty  v.  Foucher.     XII.  11. 

Digging'  a  canal  and  felling  trees  are  not  snch  acts  of  possession  as  may  be  the  basis  of 
the  prescription  of  thirty  years. 

Where  property  is  put  up  at  sale  and  bid  for  as  such,  but  afterwards  and  before  adjudi- 
cation is  described  as  having;  a  known  quantity,  and  purchased  by  a  particular  designa- 
tion of  its  limits,  it  will  require  the  strongest  proofs  to  justify  the  court  in  rejecting 
the  positive  description  given  in  the  act  by  which  plaintiff  acquired,  and  declaring  the 
overplus  of  land  to  have  been  sold  in  the  Bale  of  the  designated  portion. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

The  plaintiff  states  that  he  is  the  owner,  by  lawful  title,  of  a  plan- 
tation which  formerly  belonged  to  the  late  J.  B.  C.  Lebreton,  which 
extends  so  far  as  to  include  within  its  limits,  a  piece  of  land  forty 
arpents  in  depth  and  ten  arpents  in  width,  beyond  part  of  the  defend- 
ant's plantation;  that  he  is  likewise  owner  of  the  said  land  by  pre- 
scription, having  occupied  it  by  himself,  or  by  those  tb  whose  title 
he  has  succeeded,  upwards  of  thirty  years,  animo  clominii;  never- 
theless, the  defendant,  pretending  to  be  the  true  owner  of  the  said 
tract,  opposes  him  in  the  enjoyment  thereof.  He  concludes  that  he 
may  be  maintained  in  the  property  and  possession  of  said  land,  and 
the  defendant  forever  enjoined  from  disturbing  him  therein. 

The  defendant  pleaded  the  general  issue,  and  the  prescriptions  of 
ten,  twenty  and  thirty  years. 

There  was  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

The  facts  shown  by  the  evidence  are;  that  before  the  year  1757, 
L.  C.  Lebreton  was  owner  of  a  plantation  of  thirty-two  arpents  of 
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front  on  the  Mississippi,  with  the  depth  of  forty,  about  seven  miles 
above  the  city  of  New  Orleans.  There  existed  thereon  a  saw  mill 
near  the  lower  boundary  of  said  tract,  or  the  upper  one  of  the  next 
plantation,  which  was  that  of  J.  Belair,  having  eighteen  arpents  of 
front  and  eighty  in  depth. 

On  the  6th  of  September,  1757,  L.  C.  Lebreton  obtained  a  grant  of 
the  whole  depth  between  a  continuation  of  his  side  lines,  as  far  as 
another  plantation,  which  he  owned  between  the  cypress  swamps  of 
the  river,  and  those  of  the  lake. 

L.  C.  Lebreton's  plantation  is  now  that  of  the  plaintiff.  J.  Belair's 
is  now  owned,  for  the  greatest  part,  by  the  defendant,  and  the  pre- 
mises in  dipute  are  part  of  it. 

In  1767,  J.  Belair  died,  and  his  plantation  was  sold  in  two  lots, 
one  of  .ten  arpents  immediately  below  Lebreton's  plantation,  and  the 
other  of  eight  arpents,  both  with  a  depth  of  eighty.  A.  &  H.  Belair 
bought  the  former  and  J.  B.  C.  Lebreton  son  of  L.  C.  Lebreton,  the 
latter. 

On  the  11th  of  January,  1768,  J.  B.  C.  Lebreton,  by  a  double 
exchange  with  De  La  Freniere  and  A.  &  H.  Belair,  obtained  the 
upper  lot  of  J.  Belair's  plantation  in  lieu  of  the  lower,  which  he  had 
bought. 

On  the  10th  of  April,  1770,  J.  B.  C.  Lebreton  and  his  wife  sold 
one  half  of  this  lot  to  Belair,  viz.  ten  arpents  in  front  on  the  river, 
immediately  below  L.  C.  Lebreton's  plantation,  with  the  depth  of 
forty  arpents. 

J.  B.  C.  Lebreton  died  in  the  following  year,  1771,  leaving  a  widow 
and  several  minor  children,  one  of  whom  was  B.  F.  Lebreton.  L. 
C.  Lebreton,  the  father  of  J.  B.  C.  died  on  the  10th  of  June,  1776. 

The  property  of  the  estate  of  J.  B.  C.  Lebreton  was  adjudged  to 
his  widow  at  its  valuation,  and  was  not  sufficient  to  cover  her  claims. 

On  the  21st  of  January,  1781,  the  plantation  first  mentioned  was 
adjudged  to  B.  Macarty,  the  plaintiff's  grandfather,  from  whom  it 
passed  to  the  plaintiff  by  descent  and  purchase. 

The  sale  was  provoked  by  B.  Macarty,  styling  himself  tutor  and 
curator  ad  bona  of  the  persons  and  estates  of  the  minors  Lebreton, 
sons  of  J.  B.  C.  Lebreton,  and  the  premises  to  be  sold  are  described 
as  the  plantation  left  by  said  Lebreton,  and  in  the  adjudication,  as 
the  plantation  of  F.  L.  Lebreton.  (This  is  evidently  a  clerical  error, 
F.  L.  Lebreton  being  mentioned  as  present  at  the  sale.)  The  extent 
of  the  premises  is  not  spoken  of. 

On  the  13th  of  January,  1789,  Villiers,  obtained  from  Governor  Miro, 
a  grant  of  twenty-six  arpents  in  depth,  beyond  the  plantation  which 
he  had  bought  on  the  10th  of  April,  1770,  from  J.  B.  C.  Lebreton. 

And  on  the  next  day  sold  to  B.  F.  Lebreton  a  tract  of  seven 
arpents  and  three  feet  in  front,  with  the  depth  of  sixty  six  arpents, 
bounded  on  the  upper  side  by  the  plantation  first  mentioned,  as  the 
property  of  L.  C.  Lebreton  and  that  of  J.  B.  Macarty,  the  plaintiff's 
lather,  son  of  B.  Macarty. 
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On  the  15th  of  January,  1800,  B.  F.  Lebreton  having  died  insol- 
vent, the  land,  which  he  had  bought  from  Villiers,  was  sold  at  auction, 
and  purchased  by  the  defendaut:  it  is  described  as  having  seven 
arpents  in  front  with  the  ordinary  depth. 

On  the  11th  of  February,  1806,  D.  Clarke  and  J.  Garrick,  syndics 
of  B.  F.  Lebreton's  creditors,  declared  before  a  notary  public,  that 
there  had  been  an  error  in  the  sale  of  the  15th  of  January,  1800,  in 
mentioning  that  the  land  was  sold  with  the  ordinary  depth,  and  that 
in  truth  it  was  sold  with  the  depth  mentioned  in  the  sale  made  by 
Villiers  to  their  insolvent,  on  the  14th  of  January,  1789. 

B.  Macarty,  the  plaintiff's  grandfather,  does  not  appear  to  us  to 
have  purchased  the  land  in  dispute,  which  was  part  of  the  land 
that  J.  B.  C.  Lebreton  acquired  by  a  double  exchange,  with  La 
Freniere  and  Belair,  and  which  he  retained,  when  he  sold  the  same 
land  with  the  depth  of  forty  arpents  only  to  Villiers,  on  the  10th  of 
April,  1770. 

The  tract,  which  was  adjudged  to  the  plaintiff's  grandfather,  is 
described  as  a  riparious  estate,  with  several  edifices,  and  a  sawing 
mill  thereon,  evidently  that  which  was  left  by  L.  C.  Lebreton  a  part 
of  which  descended  to  the  children  of  J.  B.  C.  Lebreton,  one  of  his 
sons,  as  representatives  of  their  father,  who  in  his  life  time  had 
occupied  it  as  a  tenant,  and  occasionally  drawn  timber  for  the  mill 
from  the  land,  below  that  of  his  father's,  (that  now  in  dispute.)  As 
the  land  that  was  then  sold  made  part  of  the  estate  of  L.  C.  Lebreton, 
of  which  the  minor  children  of  J.  B.  C.  Lebreton  had  only  the  por- 
tion which  they  took,  as  representatives  of  their  father,  it  cannot  be 
imagined  that  another  tract  (although  contiguous)  but  which  had 
immediately  descended  to  them  from  their  father,  and  which  belonged 
wholly  to  them,  was  expressly  sold  as  part,  or  tacitly  passed  as  an 
accessory  of  the  plantation  of  L.  C.  Lebreton,  their  grandfather, 
which  was  the  avowed  subject  of  the  sale. 

Two  tracts  of  laud,  part  of  different  estates,  and  the  property  of 
different  sets  of  heirs,  cannot  easily  be  believed  to  have  been  sold  in 
a  lump  for  one  parcel,  so  as  to  render  it  impossible  to  ascertain  what 
part  of  the  whole  was  to  be  accounted  for  to  each  set  of  heirs. 

Neither  can  it  be  conceived  how  any  part  of  the  land  of  J.  B.  C. 
Lebreton's  estate,  can  be  passed  as  an  accessory,  in  the  sale  of  a  tract 
of  land  part  of  the  estate  of  L.  C.  Lebreton. 

We  conclude  that  the  plaintiff  has  shown  no  literal  title  to  the  land 
in  dispute. 

A  canal  was  dug,  timber  was  felled  by  the  plaintiff's  grandfather, 
and  father,  and  by  himself;  but  acts  like  these,  as  we  noticed  in  the  case 
of  Prevost's  Heirs  v.  Johnson  tt  at.,  are  not  sufficient  to  establish  a  title 
by  prescription;  thedigging  of  a  canal  is  the  work  of  ashort  time,  and  is 
not  a  continued  act  of  ownership;  the  felling  of  trees  is  considered  a 
mere  trespass;  the  tracks  of  carts  are  only  evidences  of  trespasses  of  this 
kind.  In  the  present  case,  there  is  evidence  of  both  plaintiff  and 
defendant,  and  their  predecessors,  occasionally  resorting  to  the  land 
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in  dispute  for  wood.  We  are  bound  to  say,  that  the  plaintiff  cannot 
recover  under  the  prescription,  longissimi  temporis,  nor  under  that 
of  ten  and  twenty  years;  ior  he  has  no  color  of  title. 

He  has  however  shown  a  possession  by  enclosure  of  a  slip  of  land 
of  ninety-two  feet  in  width  in  its  lower  part,  towards  the  swamp,  at 
the  place  G  H,  in  the  plan  cited;  the  lowermost  enclosure  of  which 
runs  on  the  outside  of  the  ditch,  and  reaches  the  lower  line  of  the 
plaintiffs  plantation,  at  the  point  F.  Of  the  land  within  this  enclosure, 
he  has  evidently  possession,  and  he  appears  to  have  had  it  upwards 
of  one  year  before  the  inception  of  the  present  suit:  he  must  be  main- 
tained in  this  legal  possession  against  the  defendant,  unless  the  latter 
can  show  a  title. 

He  contends  that  Governor  Miro  granted  to  Villiers  on  the  13th  of 
January,  1789,  twenty-six  arpents  in  depth,  or  about  two-thirds  of 
the  disputed  land  towards  the  river;  that  Villiers  sold  it  to  B.  F. 
Lebreton,  with  a  depth  of  sixty-six  arpents,  and  that  thus,  on  the 
adjudication,  the  premises  disposed  of*  were  erroneously  stated  to  be 
sold  with  the  ordinary  depth,  t.  e.  forty  arpents  only.  The  syndics 
about  six  years  afterwards  gave  him  their  declaration  before  a  notary, 
that  this  was  done  through  a  mistake,  and  the  land  was  intended  to 
be  sold  with  the  same  depth,  as  in  the  sale  from  Villiers  to  their  insol- 
vent, i.  e.  sixty-six  arpents. 

The  adjudication,  in  which  an  error  is  stated  to  have  been  commit- 
ted, was  made  by  a  notary  public,  at  the  time  acting  as  auctioneer,  in 
consequence  of  a  judicial  decree,  to  which  were  parties,  the  widow 
of  B.  F.  Lebreton,  the  curator  of  his  children  by  a  first  wife,  that  of 
those  of  the  second  wife,  and  the  syndics  of  his  creditors.  We  can- 
not conceive  how  it  can  be  urged  that  a  sale  made  with  such  formal- 
ities, and  in  which  so  many  different  persons  were  interested,  and 
were  made  parties,  was  validly  altered  (and  made  to  convey  what 
did  not  pass  by  it,  before  the  alteration)  by  the  syndics  of  the  credi- 
tors. It  is  very  clear  that  the  defendant  did  not,  by  the  adjudication 
nor  the  amendment,  acquire  any  right  to  the  twenty-six  arpents  in 
depth,  below  the  forty  that  appear  thereby  to  have  been  adjudged  to 
him. 

Being  thus  without  a  literal  title,  he  cannot  invoke  any  prescrip- 
tion, but  that  longissimi  temporis. 

As  to  the  twenty-six  arpents  beyond  the  land  described  in  the 
adjudication,  he  has  no  vendor  whose  possession  he  might  invoke. 
He  does  not  appear  to  have  ever  been  on  the  disputed  land,  before 
his  purchase  of  that  contiguous  thereto  in  1800. 

His  counsel,  with  the  aid  of  that  of  the  plaintiff,  have  strenuously 
strove  to  show  us  that  the  titles,  set  up  by  the  respective  parties,  are 
unsupported  by  any  literal  or  parol  evidence. 

The  plaintiff,  however,  by  the  removal  of  his  fences,  has  taken 
actual  possession  of  a  narrow  strip,  to  which  that  possession  and  time 
have  given  him  the  lowest  title  that  may  be  had  in  land,  the  naked 
possession.    This  scintilla  juris  enables  him  to  prevail  over  the 
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defendant,  who  has  not  even  a  shadow  of  right  on  this  slip  of 
land. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed,  and  that  the 
plaintiff  be  maintained  in  his  possession  of  the  triangular  slip  of 
land  marked  in  the  plan,, by  the  letters  F  G  and  H;  and  that  the  de- 
fendant be  ever  enjoined  from  disturbing  him  therein,  and  that  the 
petition  be  dismissed  as  to  the  remainder  of  the  land.  The  costs  to 
be  paid  in  the  court  below  by  the  defendant,  and  in  this  by  the  plain- 
tiff.    See  July  term. 

Aforeau  and  Mazureau,  for  the  plaintiff. 

Hennen,  Livingston  and  Grymes,  for  the  defendant. 

A  rehearing  was  granted  on  the  application  of  the  appellant,  who 
now  contended  that  the  inortuaria,  or  proceedings  connected  with 
the  inventory  and  sale  of  Le  Breton's  estate,  must  be  taken  together, 
and  that  it  results  clearly  from  them  that  the  representatives  of  the 
deceased  intended  to  sell,  and  he  contemplated  buying  the  entire 
depth  of  sixty-six  arpents. 

Porter,  J.,  and  Mathews,  J.,decrded  to  confirm  th<i  former  judg- 
ment. 

Martin,  J.,  dissenting. 


Harrod  et  al  v.  Lafarge.     XII.  21. 

THIS  was  chiefly  a  question  of  facts. 

Held,  that  a  new  trial  ought  not  to  have  been  granted,  on  the 
ground  that  it  "does  not  appear  on  what  the  jury  based  its  verdict." 
Any  alleged  usage  of  the  merchants  to  pay  and  demand  ten  per 
cent,  interest  cannot  be  regarded.     Civil  Code,  40S,  art.  32. 

Notes,  avowedly  made  to  a  merchant  for  the  sole  purpose  of  obtain- 
ing his  endorsement  and  by  this  means  his  responsibility,  are  as 
strictly  mercantile  paper  as  a  bill  of  exchange,  which  subjects  parties 
thereto  to  mercantile  law,  and  in  case  of  such,  proof  by  a  single 
witness  is  sufficient,  under  the  rule  of  evidence  of  the  Civil  Code, 
Vol.  II.— 24 
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310,  art.  245,*  declaring  that  in  mercantile  sales  and  transactions, 
and  the  sales  of  produce  and  crops  of  plantations  on  the  non-contro- 
verted deposition  of  a  single  witness  may  be  sufficient  above  the  sum 
of  500  dollars. 


Blossman  v.  His  Creditors.     XII.  28. 

HELD y  that  an  appeal  from  an  order  refusing  to  permit  the  plain- 
tiff to  make  a  voluntary  surrender,  be  dismissed,  the  record  showing 
that  his  creditors  had  obtained  an  order  for  a  forced  surrender  and  it 
not  appearing  how  far  they  had  proceeded  therein. 

Also  held,  that  what  is  related  in  the  opinion  of  the  judge  a  quo 
cannot  be  noticed  as  evidence  of  the  facts.  3  Martin,  221;  11  Ibid. 
453. 


Evans  v.  Richardson.     XII.  30. 

VERDICT  of  the  jury  respected,  it  not  appearing  evidently  erro- 
neous. 

*  Thin  exception  of  mercantile  dealings  above  the  sum  of  500  "dollars  from  the  neces- 
sity of  proof  by  two  witnesses  is  abolished  by  the  Louisiana  Code,  and  the  rule  modified, 
art.  2257. 
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Harper  t>.  Destrehan.     XII.  3 1 . 

IN  a  petitory  action  for  a  slave,  the  answer  being  the  general 
denial,  and  the  evidence  not  establishing  any  title  in  plaintiff,  the 
judgment  of  the  court  below  should  be  one  of  nonsuit,  not  judgment 
in  favor  of  defendant.     7  Martin,  562, 566;  9  Ibid.  268,  533. 


Hanna  v.  His  Creditors.     XII.  32. 


APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  on  the  appeal  of  John  Day  from  the  deci- 
sion of  the  judge  a  quo  in  dismissing  his  opposition  to  the  homolo- 
gation of  the  tableau  of  distribution,  made  by  syndics.  As  by  his 
opposition  this  creditor  contests  the  claims  of  the  other  creditors,  it 
becomes  necessary  to  examine  them  all. 

1.  The  parish  court  was  certainly  correct  in  allowing  Pagkwood, 
the  insolvent's  landlord  a  privilege  on  the  goods,  which  the  latter 
had  seized  to  secure  the  rent  due.     Civil  Code,  468,  art.  74. 

2.  Madame  Papet's  claim  was  rightfully  repelled,  as  she  suffered 
more  than  a  fortnight  (the  legal  time)  to  elapse,  after  the  furniture 
was  removed  from  her  house.     Ibid. 

3.  Ogden's  heirs  were  properly  allowed  a  privilege  for  the  goods, 
in  their  store  occupied  by  the  insolvent,  at  the  time  of  his  failure. 

4.  Levy  and  Thomas  were  justly  placed  as  ordinary  creditors  for 
the  amount  of  the  judgment,  and  as  privileged  ones  for  the  costs, 
as  their  judgment  was  not  registered.     1  Martin's  Digest,  702. 

5.  Kirk  &  M ercein's  claim  does  not  appear  to  have  been  contested. 

6.  The  attachment  sued  out  by  Ronaldson  cannot  avail  him. 
We  think  with  the  Superior  Court  of  the  late  territory,  that  an 
attachment  gives  no  lien  in  case  of  the  defendant's  failure.  Marr 
v.  Lartigue,  2  Martin,  89. 
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7.  The  judge  a  quo  was  correct  in  concluding  that  the  judgment 
of  Gilbert  Russel  &  Co.  not  having  been  registered,  did  not  give  them 
a  privilege. 

8.  He  did  not  err  in  denying  a  privilege  to  Lefort,  who,  in  this 
respect,  was  in  the  same  situation  as  the  preceding  creditor.  The 
fieri  facias  did  not  place  Lefort-  in  a  better  situation;  for  having 
countermanded  the  execution  of  it,  and  having  forbore  on  its  return 
to  keep  it  alive  by  issuing  an  alias,  he  cannot  claim  any  advantage 
under  it. 

9.  Duffy's  situation  does  not  materially  differ  from  that  of  Lefort. 
The  only  difference  is  that  the  former  did  not  countermand  the 
execution  of  his  fieri  facias.  But  they  were  neither  executed  nor 
followed  up  by  alias. 

10.  Day's  claim  is  resisted  on  the  ground  that  there  is  no  judg- 
ment against  Hanna,  and  if  there  be  it  is  void,  and  that  the  docket- 
ing of  the  judgment  creates  no  lien;  that  it  was  not  recorded,  and  if 
it  was  it  creates  no  lien;  neither  does  the  fieri  facias. 

I.  It  is  true  there  was  no  original  suit  instituted  by  Day  against 
Hanna;  but  in  a  suit  brought  by  the  former  against  Eastburn  et  at., 
the  latter  was  summoned  and  interrogated  as  a  garnishee,  and  on 
his  oath  admitted  he  owed  a  certain  sum  to  the  defendants,  which 
on  the  plaintiff  recovering  judgment  he,  Hanna,  was  directed  to  pay, 
as  part  of  the  sum  recovered  from  the  original  defendants.  Now  a 
garnishee  is  a  party  to  a  suit:  when  he  admits  or  it  is  proved,  con- 
tradictorily with  him,  that  he  owes  or  has  effects  belonging  to  the 
said  defendant,  and  when  he  is  by  the  court  directed  to  pay,  the 
judgment  is  as  complete  against  him  as  against  the  said  defendant. 
There  cannot  be  any  doubt  that,  if  he  be  ordered  to  pay  what  he 
does  not  owe,  he  may  appeal. 

11.  Hanna  did  not  confess  judgment.  A  confession  of  judgment 
is  essentially  a  voluntary  act.  He  did  what  he  was  compelled  to  do, 
and  his  compliance  with  the  law,  in  declaring  the  truth,  granted 
nothing  which  it  was  in  his  power  to  have  withholden. 

He  had  not  at  the  time  failed.  Now,  if  his  creditors  considered 
it  needless  to  apply  for  a  suspension  of  legal  proceedings  against  him, 
such  proceedings  might  well  be  continued  or  commenced  against  him; 
and  if,  before  the  suspension,  they  matured  into  a  judgment,  we  do 
not  see  that  the  creditor  can  be  deprived  of  the  legal  consequences 
of  his  diligence. 

III.  We  think  that  the  recording,  not  the  docketing  of  the  judg- 
ment, creates  the  lien. 

IV.  It  is  certainly  true  that  the  contents  of  an  act,  in  the  posses- 
sion of  an  officer,  while  it  exists,  cannot  be  proved  otherwise  than 
by  the  production  of  the  original,  or  his  giving  a  copy  of  it  He 
cannot  attest  its  contents  orally,  nor  by  his  certificate.  A  recorder 
of  mortgages,  who  has  recorded  a  judgment,  cannot  certify  its  contents, 
nor  perhaps  its  existence;  but  he  may  certify  that  there  is  uo  record 
of  any  judgment  or  mortgage.    Indeed,  that  is  the  way  in  which 
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notaries  now  ascertain  the  absence  of  liens;  and  when  the  recorder 
certifies  that  there  is  no  lien  but  such  and  such  mortgages,  he  by  a 
negative  pregnant,  certifies  that  such  mortgages  are  registered  in  his 
books.  He  might  transcribe  all  the  entries  in  his  book  against 
the  property  of  an  individual,  and  attest  that  this  is  all  that  is 
against  him;  but  the  practice  which  is  sanctioned  by  long  usage,  is 
to  certify  that  such  and  such  mortgages  are  registered.  We  think 
this  suffices  without  giving  a  formal  transcript  of  the  entries  on  his 
books,  which  could  not  be  more  satisfactory.  We  conlude  that  the 
certificate  of  the  recorder  of  mortgages  shows,  in  this  case,  that 
Day's  judgment  was  recorded. 

The  effect  of  the  registry  of  a  judgment  against  a  garnishee,  who 
is  decreed  to  pay  a  sum  of  money,  must  have  the  like  consequences 
as  that  of  a  judgment  against  a  party  called  on  to  warrant  or  defend. 

The  registry,  in  this  case,  took  place  before  any  stay  of  proceed- 
ings granted. 

V.  Leges  vigilantibus,  non  dormientibus  serviunt.  The  credi- 
tors of  the  insolvent,  who  laid  by,  and  forbore  to  exercise  their  re- 
spective rights  individually  or  collectively,  cannot  defeat  the  right  of 
him  who,  while  legal  proceedings  were  unstayed,  began  and  con- 
tinued his,  unaided  by  the  common  debtor. 

It  appears  to  us  the  parish  judge  erred  in  refusing  the  opposition 
of  this  creditor. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court,  as  far  as  it  relates  to  the  creditors,  Packwood, 
Papet,  Ogden's  Heirs,  Levy  &  Thomas,  Kirk  &  Mercein,  Ronaldson, 
Gilbert  Russel  &  Co.,  Lefort,  and  Duffy,  be  affirmed;  but  as  far  as 
it  relates  to  the  opposition  of  John  Day,  be  annulled,  avoided  and 
reversed;  and  this  court  proceeding  to  render  such  a  judgment,  as 
ought  herein  to  have  been  given  in  the  parish  court, 

It  is  ordered,  adjudged  and  decreed,  that  John  Day  be  placed  on 
the  tableau  of  distribution  for  the  amount  of  his  judgment  against 
the  insolvent,  as  a  privileged  creditor  on  the  land  and  slaves,  from 
the  7th  of  June,  1820;  on  the  personal  estate  from  the  8th  of  August, 
following;  and  that  the  syndics  and  appellees  pay  costs  on  this  ap- 
plication in  both  courts. 

Seghers,  for  the  syndics. 


24* 
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Powers  v.  Foucher.     XII.  70. 


The  burthen  of  prooflies  on  htm  against  whom  prescription  is  pleaded  to  a  right  of  pas- 
sage: he  must  give  evidence  of  such  acts  as  take  his  case  out  of  prescription. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

This  action  was  commenced  to  obtain  and  secure  the  enjoyment 
of  a  servitude  which  the  petition  avers  that  he  is  entitled  to  on  a 
canal  cut  through  land  of  the  defendants.  The  title  and  incidents 
were  detailed.  Several  parties  were  called  in  warranty,  the  last  of 
whom  pleaded  the  exception  of  prescription. 

The  court,  Porter,  J.,  delivering  the  opinion,  say: 

We  have  formed  an  opinion  on  the  last  exception,  which  renders 
it  unnecessary  to  examine  any  other  point  in  the  cause. 

Servitudes,  such  as  that  claimed  here,  were  prescribed  against,  pre- 
vious to  the  enactment  of  the  Civil  Code,  by  non-user,  for  twenty 
years.     Part.  3,  31,  16. 

In  this  case,  the  plea  offered  as  an  exception  necessarily  implies 
that  the  plaintiff,  for  twenty  years,  had  not  used  the  canal,  on  which 
he  now  claims  the  right  of  passage — and  a  question,  by  no  means 
free  from  difficulty,  is  presented  for  decision.  It  is  to  ascertain  on 
whom  the  burthen  of  proof  is  thrown  of  the  fact  necessary  to  maintain 
this  exception. 

The  general  rule  is,  that  he  who  affirms  should  prove.  Part.  3,  tit. 
14,  lib.  1:  Philips9  Evidence,  ed.  1820,  149;  9  Martin,  48.  Ei  in- 
cumbit  probatio  qui  dicit  non  qui  negat.  Digest,  L  22,  tit.  3,  /.  2. 
But  to  this  there  is  the  well  known  exception,  that  where  the  affirma- 
tive involves  a  negative,  the  burthen  of  proof  is  thrown  on  the  op- 
posite party,  because  a  negative  cannot  be  proved.  Part.  3,  tit.  14, 
/.  2;  2  Gallison,  500;  11  Martin,  6;  9  Martin,  48. 

In  the  case  now  before  us,  we  find  the  defendant  averring  that  the 
plaintiff  has  forfeited  his  right  by  non-usage;  he  would  therefore  at 
first  appear  to  come  within  the  rule  which  requires  the  party  who 
alleges  to  support  his  allegation  by  proof.  But,  when  we  attempt  to 
apply  the  doctrine  to  a  servitude  such  as  this,  we  find  ourselves  at 
once  within  the  exception  just  stated.  The  defendant  cannot  make 
the  proof;  it  involves  a  complete  negative. 

Hence,  we  are  reduced  to  adopt  one  or  other  of  the  following  alter- 
natives: either  we  must  say  that  the  forfeiture,  given  by  law,  on 
neglecting  to  use  servitudes  like  this,  can,  in  ho  instance,  be  success- 
fully urged  by  the  party,  where  land  is  burthened  with  them;  or  we 
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must  refuse  our  assent  to  that  doctrine  which  requires  him  to  prove 
it.  For,  if  we  insist  on  his  furnishing  evidence  of  what  his  adversary 
did  not  do,  it  is  the  same  thing  as  if  we  said  he  shall  not  have  the 
right  to  oppose  prescription,  though  the  law  expressly  confers  it  on 
him. 

We  must  give  the  law  effect,  if  it  be  possible  to  do  so,  and  there  is* 
no  other  way  to  accomplish  this,  but  by  requiring  the  plaintiff  to  fur- 
nish evidence  of  a  fact,  which  if  it  did  take  place  must  be  within  his 
knowledge,  and  which  he  of  course  can  easily  prove.  In  the  cases 
Delery  v.  Mornet,  11  Martin,  4,  and  that  of  Nichols  v.  Roland,  Ibid., 
190,  we  held  that  the  buthen  of  proof  lies  on  the  party  who  has  to 
support  his  case  by  proof  of  a  fact  of  which  he  is  supposed  to  be 
cognisant. 

This  point  of  prescription  was  not  argued  by  the  counsel  for  the 
defendant,  it  has  been  most  elaborately  discussed  by  that  of  the  plain- 
tiff, and  the  industry  and  research  of  the  gentleman  has  brought  be- 
fore the  court  one  case  (we  can  find  no  other)  in  which  it  was  held 
by  one  of  the  parliaments  in  France,  that  where  two  communities 
claimed  a  right  of  servitude,  the  party  who  opposed  to  the  other  the 
plea  of  non-usage,  should  be  held  to  prove  it.  It  is  to  be  regretted 
that  the  report  of  the  decision  is  not  so  full  as  could  be  wished.  As 
stated  in  Merlin's  Repertoire  de  Jurisprudence,  vol.  12,  588,  589,  it 
certainly  supports  the  doctrine  for  which  the  plaintiff  contends.  But 
it  is  not  of  binding  authority  here,  and  though  entitled  to  great  respect, 
we  cannot,  where  our  opinion  of  the  law  is  so  directly  opposite,  yield 
our  assent  to  the  principles  established  by  it. 

As  the  title  of  the  plaintiff,  therefore,  commenced  so  far  back  as  the 
year  1772;  and  there  is  no  evidence  before  the  codrt  of  his  having 
enjoyed  this  servitude  for  twenty  years  after,  we  must  hold  that  it  is 
forfeited  by  non-usage.* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed,  and  there  be 
judgment  for  the  defendant  with  costs  in  both  courts. 

Moreau,  for  the  plaintiff. 

Grymes,  for  the  defendant. 

*  See  the  very  ingenious  argument  of  Rost  upon  the  proof  of  negative  propositions,  in 
Drangoet  et  al.  v.  Pradhomme,  3  Lou.  Rep.  77,  S3. 
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Morgan  v.  Robinson.     XII.  76. 

HELD,  that  in  a  redhibitory  action  brought  to  rescind  a  contract 
of  sale  of  certain  slaves,  and  alleging  fraud  against  the  seller,  to  which 
defendant  pleaded  prescription  and  the  general  issue,  the  lapse  of 
one  year  from  the  date  of  the  sale  does  not  form  a  bar  to  the  action 
as  established  by  the  Civil  Code,  358,  art.  75,  where  the  plaintiff 
proves  the  absence  of  the  defendant  from  the  state,  for  about  eight 
months  of  the  full  year,  which  commenced  with  the  sale  and  expired 
about  a  month  before  suit.  Contra  non  valentem  agere  non  currit 
prescriptio,  is  recognised  by  the  Spanish  law.* 


4  Denis  v.  Veazy,     XII.  79. 

PLAINTIFF  sues  as  attorney  for  the  heirs  of  Tagan,  and  prays 
judgment  against  defendant  as  surety  in  an  appeal  bond,  given  in  a 
suit  in  the  parish  court,  wherein  the  appellant  died  before  any  deci- 
sion was  made  and  his  heirs  declined  to  prosecute  the  appeal.  De- 
fendant resisted  on  two  grounds. 

First.  The  want  of  authority  in  the  attorney  to  sue  in  the  case  in 
which  the  first  judgment  was  obtained,  and  also  in  this.  '  He  cited 
Harrod  et  al.  v.  Norris's  Heirs,  10  Martin,  16.  But  the  court  said 
in  the  present  case,  the  letters  from  the  heirs  of  Tagan  to  the  attorney 
who  commenced  the  suit  for  them  ratify  and  confirm  all  the  steps 
taken  by  him  for  them,  and  preclude  the  necessity  of  inquiring  into 
his  powers  as  derived  from  the  court  of  probates:  but  the  powers  of 
this  attorney  are  widely  different  from  those  in  the  case  cited:  he 
has  authority  from  the  only  proper  tribunal  to  sue  for  and  collect 
money  belonging  to  the  absent  heirs,  to  be  deposited  according  to 
law. 

Secondly.  Defendant  claims  a  division  of  the  debt  as  being  a  joint 

*  Martin,  Jn  did  not  sit  in  this  case. 
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obligation  with  the  principal  debtor.     Court  said,  appellant  is  not 
entitled  to  division  nor  discussion.     See  Civil  Code,  434,  art.  29. 

Unless  he  suggest  and  prove  fraud  and  combination  to  cheat  him 
between  parties,  the  surety  cannot  inquire  into  the  measure  of 
damages. 


Flogny  v.  Hatch.     XII.  82. 

ACTION  against  husband  and  wife,  and  N.  Meriam  her  surety, 
on  a  debt  of  hers  contracted  before  her  marriage.  The  amicable 
demand  had  been  made  on  the  wife. — Quaere,  was  this  sufficient,  and 
should  not  the  husband  have  been  applied  to?  No.  The  wife  is 
the  debtor  in  this  case,  not  the  husband:  the  debts  of  each  before 
marriage  are  payable  only  by  them  severally,  and  to  be  acquitted 
out  of  the  individual  property  of  each.    Civil  Code,  386,  art.  65. 

Judgment  against  wife  and  surety. 


Madeira  et  al.  v.  Townsley  et  ah     XII.  84. 

LEVISSIMA  CULPA  is  defined  by  the  Spanish  law,  to  be  the 
omission  of  that  care  which  a  prudent  man  pays  to  his  own  affairs, 
what  is  called  in  the  English  law  ordinary  diligence,  and  creates  a 
responsibility  for  ordinary  neglect.  Culpa  que  dizen  levisaima 
tanto  quiere  decir  como  non  aver  ome  aquella  fenencia  en  alivar 
e  guardar  la  cosa  que  otre  ome  de  buen  seso  avria,  si  la  lenuisse. 
Partida,  7,  tit.  33,  law  11 — as  a  man  of  good  understanding  would 
have,  if  it  belonged  to  himself. 


1 
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Shuff  v.  Cross.     XII.  89. 

IF  one  give  a  quantity  of  pork  and  some  money  for  the  note  of  a 
third  party,  this  is  an  exchange,  wherein  each  party  is  vendor  and 
vendee.  The  obligations  of  him  who  sells  an  incorporeal  right  are 
defined;  Civil  Code,  368,  art.  125:  «  he  who  sells  a  debt  or  an  incor- 
poreal right,  warrants  its  existence  at  the  time  of  the  transfer,"  but 
he  does  not  warrant  the  solvency  of  the  debtor,  unless  he  has  agreed 
so  to  do.  Pothier,  Traiti  de  Vente,  n.  560.  No  such  agreement 
was  proved  here.  The  case  of  Gordon  v.  Macarty,  9  Martin,  268, 
was  one  in  which  a  debt  already  existed. 
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Duncan  th  Hampton.     XII.  92- 

APPEAL  from  the  court  of  the  first  district. 

It  is  not  too  late  to  pray  for  the  transfer  of  a  suit  to  the  court  of 
the  United  States  under  the  12th  section  of  the  judiciary  act  of  con- 
gress after  setting  aside  a  judgment  by  default. 

The  court  was  divided  on  this  point,  Martin,  J.,  holding  that  the 
application,  to  have  the  judgment  by  default  set  aside,  made  by 
defendant's  attorney,  was  entering  an  appearance;  that  such  step  on 
his  part  was  needless  if  he  meant  to  transfer  the  case,  and  by  his 
interference  to  set  it  aside  he  brought  his  party  into  court.  Mathews, 
J.,  and  Porter,  J.,  decided  otherwise. 

Mathews,  J. — This  is  an  appeal  taken  from  an  order  of  the  court 
below,  to  remove  the  cause  to  a  court  of  the  United  States.  As  we 
are  unanimously  of  opinion  that  the  judgment  rendered  by  the  dis- 
trict court  is  a  decision,  from  which  an  appeal  ought  to  be  sustained, 
it  is  unnecessary  to  investigate  that  part  of  the  cause.  But  I  do  not 
think  the  appearance  made  by  the  defendant's  attorney,  for  the  sole 
purpose  of  having  a  judgment  by  default,  (which  had  been  improper- 
ly taken  against  him)  set  aside,  is  such  an  appearance,  as  to  give  juris- 
diction to  the  state  court,  in  exclusion  of  his  client's  right  to  have  the 
cause  removed  to  a  court  of  the  United  States,  as  provided  for  by  the 
act  of  congress. 
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A  petition  to  have  a  suit  transferred  from  a  state  to  a  court  of 
the  United  States,  may  be  considered  to  partake  of  the  nature  of  a 
plea  in  abatement,  or  dilatory  exception  to  the  jurisdiction  of  the 
court,  in  which  the  action  has  been  commenced;  and  a  defendant 
ought  not  to  be  permitted  to  avail  himself  of  it,  after  having  done  any 
act,  acquiescing  in,  and  acknowledging  the  jurisdiction  of  said  court. 

A  judgment  by  default,  in  our  courts,  is  always  obtained  on  the 
failure  of  the  defendant  to  appear  and  answer,  and  may  be  set  aside 
on  good  cause  being  shown;  and  if  it  should  have  been  illegally  taken, 
he  will  then  be  at  liberty  to  plead  to  the  action,  as  if  none  such  had 
been  rendered. 

It  is,  perhaps,  true,  that  according  to  the  act  of  congress,  on  the  sub- 
ject of  removing  suits  from  the  state  courts  to  those  of  the  United  States, 
the  appearance  of  the  defendant,  and  petition  of  transfer,  ought  to  be 
simultaneous:  but  this  must  be  understood  of  appearance  to  the  action 
for  the  general  purpose  of  answering  and  pleading  as  circumstances 
may  require.  When  any  step  has  been  taken  in  a  cause,  founded 
on  the  want  of  appearance,  as  in  the  present  case,  and  the  defendant 
afterwards  appears  for  the  sole  and  avowed  purpose  of  having  such 
step  retraced,  I  cannot  perceive  any  good  reason  to  determine  that 
such  an  appearance  should  work  a  forfeiture  of  any  of  his  rights  and 
privileges,  in  relation  to  the  ordinary  defence  of  the  suit;  especially 
as  the  first  step  was  illegal,  being  made  contrary  to  express  agreement 
between  the  parties. 

It  is  agreed  that  the  manner  of  defendants  appearing  in  courts  of 
the  several  states  is  variant.  In  ours,  it  is  by  coming  in  and  filing  an 
answer  to  the  plaintiiPs  petition,  or  obtaining  time  to  answer.  Ac- 
cording to  the  common  law,  appearance  is  when  the  defendant  shows 
himself  in  court  in  person,  or  by  his  attorney,  ready  to  answer  to  the 
action.  5  Com.  Digest,  tit.  Plead.  286.  But  although  the  tenant 
or  defendant  be  in  court,  and  says  that  he  will  not  appear,  this  is  no 
appearance.  Same  author,  287.  So  I  should  be  disposed  to  believe, 
that  when  a  defendant  appeared,  declaring  his  object  in  so  doing,  to 
be  for  one  particular  purpose  alone,  it  ought  not  to  be  construed  an 
appearance,  to  answer  generally  to  the  action — and  acknowledge  the 
jurisdiction  of  the  court. 

In  judicial  proceedings  under  the  rules  of  the  Spanish  law,  the  first 
dilatory  exception  to  be  made,  is  that  which  declines  the  jurisdiction 
of  the  court:  for  if  any  other  is  first  put  in,  its  jurisdiction  is  consi- 
dered as  admitted  by  the  defendant,  whenever  the  court  is  competent 
to  adjudge  the  cause.  But  if  a  defendant  appear  before  a  court  to 
litigate,  saving  his  exceptions,  he  is  not  precluded  by  thus  appearing 
from  pleading  any  exception  or  dilatory  plea.  Curia  Philipica^ 
DilationeSy  nos.  7  and  8. 

In  the  case  now  under  consideration,  it  is  shown  by  the  affidavit  of 
the  attorney  for  the  defendant,  that  he  stated,  from  the  beginning,  his 
object,  in  appearing  in  the  state  court,  was  to  cause  his  client's  suit  to 
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be  removed  into  the  proper  court  of  the  United  States,  and  that  the 
judgment  by  default  was  taken  on  him  by  surprise,  contrary  to  an 
express  agreement. between  him  and  the  plaintiff. 

A  judgment  by  default,  obtained  under  such  circumstances,  must 
be  viewed  as  null  and  void  ab  initio,  and  the  appearance  of  the  de- 
fendant's attorney  for  the  sole  purpose  of  having  said  nullity  declared 
by  the  state  court,  in  order  that  the  cause  might  be  transferred  to  the 
United  States  court,  unincumbered  with  any  judicial  proceeding  of 
the  former,  ought  not  to  destroy  his  client's  right  and  privilege  to 
have  the  suit  removed.  If  we  add  to  all  this,  that  the  attorney  was 
expressly  required  by  his  constituent,  to  remove  any  suit  which  might 
be  commenced  against  him,  to  the  court  of  the  United  States,  I  can- 
not perceive  any  error  in  the  judgment  of  the  judge,  a  quo. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Eustisy  for  the  plaintiff. 

Preston,  for  the  defendant. 


M'Kenzie  v.  Havard.     XII.  101. 


PLAINTIFF  set  forth  a  judgment  obtained  in  Mississippi  against 
defendant's  husband,  on  which  z.fi.fa.  had  issued  and  was  returned 
no  effects  found;  afterwards  husband  died,  and  widow  removed  into 
Louisiana  with  one  slave  said  to  be  the  sole  property  of  husband. 
He  prayed  for  an  attachment,  and  judgment  against  defendant,  the 
widow. 

By  this  Coukt: — Plaintiff's  case  can  not  be  supported. 

If  he  has  a  claim  against  the  estate  of  the  defendant's  late  husband, 
he  ought  to  enforce  it  against  his  heir  or  representative.  Nothing 
authorises  the  defendant  to  settle  it.  There  is  no  evidence  that  she  is 
his  heir  or  representative.  If  the  slave  belong  really  to  the  estate,  as 
neither  the  judgment  nor  the  fieri  facias  issued  in  the  state  of  Missis- 
sippi gives  a  lien  which  the  courts  of  this  state  can  recognise,  Civil  Code, 
454,  art.  12,  the  plaintiff  must  establish  his  claim  contradictorily  with 
the  heir,  or  a  curator,  if  the  estate  be  vacant.  If  the  slave  be  not 
part  of  the  estate,  our  courts  cannot  order  her  sale  for  the  payment  of 
the  plaintiff's  claim.  If  she  be,  the  heir,  to  whom  the  titles  passed 
Vol.  IL— 25 
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by  the  death  of  the  ancestor,  must  be  heard,  before  his  property  be 
acted  upon. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  .that  there  be  judg- 
ment for  the  defendant,  with  costs  in  the  district  court. 

Preston,  for  the  plaintiff. 


Jarreau  v.  Ludeling.     XII.  106. 

Tutors  are  not  bound  to  pay  compound  interest  The  provision  of  law  that  requires  that 
the  tutor  render  his  account,  before  the  judge,  is  introduced  for  the  exclusive  advan- 
tage of  the  minor,  and  none  other  can  have  any  interest  in  it. 

APPEAL  from  the  court  of  the  fourth  district 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  from  his  tutor,  the  balance  of  his  estate,  in  the 
hands  of  the  latter,  whose  creditors  intervened  to  reduce  this  balance. 
There  was  judgment  in  the  plaintiff's  favor,  and,  imagining  that  less 
was  allowed  him  than  is  really  due,  he  appealed. 

The  district  court  charged  the  tutor  with  simple  interest,  on  the 
funds  in  his  hands.  Civil  Code,  70,  art  71,  while  it  is  urged,  he  was 
chargeable  with  compound. 

The  plaintiff's  counsel  urges  that  money  received  for  the  interest 
of  the  minor's  funds,  produces  interest,  in  his  tutor  or  curator's  hands. 
L.  7,  §  12,^  de  adm.  fy  per.  tutor.  I.  58,  id. 

These  authorities  expressly  establish,  that  when  the  tutor  receives 
the  interest  due  to  the  minor,  he  is  bound  to  make  the  money,  thus 
received,  produce  interest.  And  it  is  urged,  that,  as  the  tutor  is  bound 
to  make  the  interest,  he  thus  receives,  capital,  so  he  ought  to  make 
the  interest  which  becomes  due  from  himself  capital;  and  if  he  does 
not,  he  becomes  chargeable  in  the  same  manner  as  if  it  had  been  done. 

In  order  that  we  might  reverse  the  judgment  of  the  district  court  in 
this  respect  and  decree  compound  interest,  it  should  be  established 
that  interest  becomes  payable  yearly.  It  is  true  the  yearly  is  the 
usual  rate,  but  notwithstanding  this,  the  law  never  allows,  but  uni- 
versally reproves,  compound  interest.  It  is  true,  that  after  interest 
has  actually  accrued,  if  the  parties  agree  that  it  shall  bear  interest,  this 
convention  is  legal;  but  then  interest  which  thus  becomes  capital,  can 
only  be  made  to  produce  simple  interest,  find  the  new  interest  will 
not  become  principal  without  a  new  convention. 
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Interest  due  may  also  be  made  to  produce  interest,  ?.  e.,  simple  in- 
terest, by  a  judicial  demand. 

A  prospective  convention  that  compound  interest  shall  be  allowed, 
or  even  that  the  interest  which  is  to  accrue  shall  bear  simple  interest, 
is,  it  is  believed,  still  reprobated  by  law. 

Thus  in  the  case  of  Bludworth  v.  Sompeyrac,  3  Martin,  719,  the 

!)laintiff  having  taken  a  note  for  4663  dollars,  65  cents,  to  secure  a 
oan  of  3854  dollars,  for  two  years,  (the  calculation  being  made  by 
compounding  the  interest,)  at  10  per  cent.,  we  reversed  the  judgment 
of  the  district  court,  which  had. allowed  this  claim,  and  we  reduced 
the  compound  to  simple  interest. 

The  tutor  cannot,  unless  a  special  convention  authorises  the  de- 
mand, require  the  holders  of  the  minor's  capital  to  pay  the  interest 
yearly  or  distinctly  and  apart  from  the  capital.  Interest  so  virtually 
constitutes  a  part  of  the  capital  that  it  is  not  demandable  after  the 
recovery  of  the  principal.    Faurie  v.  Pitot,  2  Martin,  83. 

If  the  holders  of  the  minor's  funds  cannot  be  compelled,  without  a 
special  convention,  to  pay  the  interest  distinctly  from  the  capital,  the 
same  principle  must  regulate  the  obligation  of  the  tutor. 

The  interest,  which  a  judicial  demand  gives  a  rise  to,  is  simple. 
The  general  principles  of  the  law  do  not,  as  far  as  our  recollection 
serves,  tolerate  the  allowance  of  compound  interest,  in  any  case. 

We  conclude  that  no  authority  appears  to  sanction  the  plaintiff's 
claim  for  compound  interest. 

It  is  urged  minors  have  a  strong  title  to  it  on  principle;  otherwise 
a  tutor  may,  during  a  long  minority,  derive  profits  from  the  posses- 
sion of  his  minor's  funds,  while  he  imparts  to  him  but  a  trifling  part  of 
them.  This  argument  would  have  more  force  on  the  floor  of  the 
legislature,  when  deliberating  on  the  quantum  of  interest,  which  tutors 
must  allow,  and  the  mode  of  calculating  it,  than  before  a  court  whose 
province  is  confined  to  pronounce  what  interest  the  law  has  provided. 

In  this  case,  the  law  has  said  that  the  tutor  is  bound  to  pay  to  his 
ward  an  interest,  at  the  rate  of  five  per  cent,  per  annum.  Civil  Code, 
70,  art  71.  This  interest,  from  the  words  used,  we  are  bound  to  say 
is  that  which  after  a  judicial  demand,  or  a  special  agreement,  or  when 
the  law  in  other  cases  allows  interest  of  course,  becomes  due;  which 
is  always  simple  interest. 

We  think  the  district  judge  acted  correctly  in  denying  the  demand 
for  2129  dollars;  the  witness  by  whom  it  was  offered  to  be  proved 
was  interested,  and  no  release  was  tendered  him. 

He  was  not  so  in  disallowing  the  claim  for  49 1 9  dollars,  the  proceeds 
of  the  crop  made  by  the  plaintiff's  mother  during  her  widowhood,  sold 
afterwards  by  her  second  husband,  which  became  payable  after  her 
death. 

The  errors  of  calculation  pointed  out  in  the  items  charged  and  ad- 
mitted below,  clearly  amount  to  8855  dollars,  68  cents,  and  with  the 
interest  and  the  reduction  of  10  per  cent,  due  the  tutor  for  his  admin- 
istration, make  together  a  sum  of  13,691  dollars,  67  cents. 
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The  crop  of  cotton  just  spoken  of  and  the  interest  thereon,  make 
the  sum  of  7902  dollars,  04  cents,  which  being  added  to  the  amount 
allowed  by  the  district  judge,  entitle  the  plaintiff  to  recover  76,746 
dollars,  39  cents. 

The  intervening  creditors  of  the  tutor  urge  that  the  district  judge 
erred  in  admitting  in  evidence,  the  account  settled  by  the  original  par- 
ties to  this  suit. 

The  provision  of  the  law,  that  requires  that  the  tutor's  account  be 
rendered  before  the  judge,  is  clearly  introduced  for  the  exclusive  ad- 
vantage of  the  minor.    No  other  person  can  have  any  interest  in  it 

If  the  tutor  has  creditors  who  imagine  that  he  colludes  with  the 
minor  to  remove  his  property  from  their  reach,  they  are  not  prevent- 
ed from  showing  this,  by  the  absence  of  an  account  rendered  before 
the  judge.  Such  an  account,  as  it  would  be  made  without  their 
being  called  to  contradict  it,  would  not  stand  in  their  way;  and  we 
cannot  see  of  what  use  it  would  be  to  them.  Had  it  been  rendered, 
it  would  be  open  to  all  their  objections.  In  this,  we  do  not  think  the 
judge  erred. 

Many  arguments  have  been  used  by  the  creditors,  to  show  collusion; 
but  the  facts  are  not  proved  in  such  a  manner,  as  to  induce  us  to 
reverse  the  judgment  and  fix  on  the  parties  the  imputation  of  fraud. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  for  the  plaintiff,  for  the  sum  of  76,746  dollars,  39  cents, 
with  interest  from  the  judicial  demand  till  paid. 

Derbigny,  for  the  plaintiff. 

MazureaUy  for  the  defendant 


Varion's  Heirs  v.  Rousant's  Syndics.     XII.  112. 

IN  a  suit  by  heirs  against  the  representative  of  their  ancestor,  the 
judgment  should  sever  the  share  of  each  heir. 
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The  Planters'  Bank  et  ah  v.  Lanusse  et  al.     XII.  157. 


Proof  of  the  mere  admission  of  the  debt  by  the  insolvent,  or  even  his  written  acknow- 
ledgment of  it,  will  not  establish  it  against  his  creditors.  Bat  otherwise,  if  adminu 
culada  (supported)  by  circumstances. 

The  wife  of  the  insolvent  may  vote  though  she  has  not  renounced. 

APPEAL  from  the  court  of  the  first  district. — 10  Martin,  690. 

Porter,  J.,  delivered  the  opinion  of  the  court* 

This  case  has  again  come  before  us,  on  an  appeal  from  the  judg- 
ment of  the  inferior  court,  confirming  the  appointment  of  syndics. 

The  first  question  presented  is,  that  the  matters  and  things  now 
in  dispute  have  already  been  adjudicated  on  between  the  parties, 
and  have  acquired  the  authority  of  res  judicata.  The  opinion, 
formed  on  the  whole  case,  renders  it  unnecessary  to  examine  this 
point. 

The  next  error  is,  that  the  opposition  to  the  votes,  should  have 
been  made  before  they  were  received  by  the  notary,  and  in  support 
of  this  10  Martin,  59,  has  been  quoted.  The  same  reason  which 
prevents  the  plea  just  mentioned  from  being  decided  on,  induces  us 
to  refrain  from  entering  into  this.  It  may  not,  however,  be  improper 
to  remark  that  the  opinion  of  the  court  there,  was  merely  intended 
to  express  the  effect  which  a  want  of  opposition  to  a  vote  before  the 
notary  public  had,  as  to  the  regularity  of  voting  at  all,  and  left 
untouched  the  right  which  each  had,  to  make  opposition  before  the 
court  and  have  the  facts,  which  they  might  choose  to  put  at  issue, 
tried  in  due  course  of  law. 

That  opposition  has  been  made  here;  the  parties  were  at  issue  in 
the  district  court,  and  went  to  trial  on  it;  we  shall  therefore  proceed 
to  examine  the  different  claims  presented. 

It  is  laid  down  as  law,  by  the  Spanish  writers,  and  it  has  been 
decided  by  this  court,  that  in  cases  of  insolvency,  the  acknowledg- 
ment of  an  instrument  in  writing,  and  confession  of  debt,  on  the  part 
of  an  insolvent,  is  proof  sufficient  to  establish  the  debt  as  against 
him,  but  not  against  the  creditors;  for  it  is  presumed  to  be  fictitious, 
and  made  with  a  deliberate  intention  to  elude  these  rights,  and 
though  it  should  appear  by  a  note  of  hand,  it  does  not  prove  its 
legitimacy;  and  for  this  reason  he,  who  does  not  prove  his  debt  by 
other  means,  ought  not  to  be  considered  as  a  true  and  lawful  credi- 

*  Mathewb,  J.,  was  prevented  by  indisposition,  from  attending. 
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tor.     Febrero9juicio  de  concurso,  lib.  3,  cap.  3,  §  1,  no.  33;  3  Mar- 
tin, 707.  ' 

From  this  principle,  it  results  that  all  claims  given  at  the  meeting, 
in  this  case,  to  which  opposition  has  been  made,  and  which  are 
proved  only  by  the  production  of  the  insolvent's  nates,  and  the  oath 
of  the  creditors  who  hold  them,  must  be  rejected.  Still  less,  can  we 
admit  claims  that  are  established  on  weaker  evidence;  such  as  those 
which  the  witnesses  do  not  speak  from  their  own  knowledge,  but 
from  hearsay. 

On  the  part  of  Chiapella,  Labatut  and  Tricou  as  syndics,  there 
voted  the  following  persons  to  whom  no  objection  has  been  made, 
or  whose  Tight  is  clearly  established,  viz:  Macarty,  Chiapella,  Laba- 
tut, Guidel  and  Malus;  the  amount  of  their  debts,  when  added 
together,  is  120,115  dollars,  76  cents. 

In  favor  of  Chabaud  and  Percy,  there  are  the  votes  of  Old  &  Co., 
Habine,  Gros,  Dennistoun,  Hill  &  Co.,  and  Townsley  &  Co.,  which 
are  either  admitted  to  be  correct,  or  have  been  substantially  estab- 
lished: their  aggregate  amount  is  17,616  dollars,  69  cents. 

On  the  part  of  the  syndics  who  had  the  majority,  there  were  two 
claims  against  the  insolvent's  estate,  on  which  Caisergues  and  Ma- 
dame Lanusse  voted — they  require  a  particular  examination. 

And  first,  as  to  that  of  Caisergues;  he  voted  at  the  meeting  for 
the  sum  of  24,520  dollars,  declaring  in  his  affirmation,  that  the  debt 
due  him  was  founded  on  fourteen  notes  endorsed  by  Lanusse,  for 
the  sum  of  30,650  dollars,  on  which  sum  he  had  received  from  Tri- 
cou &  Fils,  6130  dollars.  Before  the  trial  was  had  on  the  opposition 
made,  he  surrendered  to  the  persons  last  mentioned,  all  the  notes  on 
which  he  voted,  and  he  was  received  as  a  witness  to  prove  the 
amount  due  him,  at  the  time  the  concurso  took  place  before  the 
notary.  A  bill  of  exceptions  was  taken  to  his  testimony,  but  it  has 
been  abandoned  before  this  court. 

The  notes  produced  in  support  of  this  claim  were  in  number,  nine. 
Six  drawn  by  Tricou  &  Fils,  and  endorsed  by  Lanusse  for  14,000 
dollars,  three  by  Dutillet  &  Sagory  to  the  order  of  Lanusse,  for  9000 
dollars,  with  his  endorsement,  together  with  protest  made  at  the 
request  of  Caisergues. 

We  think  this  testimony  is  sufficient  The  oath  of  the  witness 
corresponds  with  the  declaration  he  made  when  voting,  that  they 
were  notes  indorsed  by  Lanusse.  There  is  a  variance,  it  is  true, 
between  the  description  given  by  him  of  the  papers  delivered  to  Tri- 
cou, and  those  produced  on  trial,  but  that  description  is  not  stated  in 
positive  terms,  nor  can  we  believe  him  unworthy  of  credit  From 
the  amount  of  the  notes  produced,  there  must  be  deducted  6130  dol- 
lars, which  he  states  in  his  original  declaration,  he  received  on  ac- 
count of  the  obligations  held  by  him.  This  leaves  a  balance  due  of 
16,870  dollars,  for  which  sum  he  is  entitled  to  vote. 

The  next  is  the  claim  of  the  wife  of  the  insolvent,  which  has  been 
most  obstinately  disputed. 
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She  has  attempted  to  establish  it,  by  the  last  will  and  testament 
of  her  father;  by  the  inventory  of  the  property  left  at  his  decease;  by 
an  account  current  between  her  husband,  and  B.  Macarty  her  brother, 
in  their  capacity  of  testamentary  executors  of  her  ancestor,  J.  B. 
Macarty;  by  sales  between  his  heirs  of  different  portions  of  the  pro- 
perty descended  to  them;  and  by  various  deeds  made  by  the  execu- 
tors aforesaid,  in  which  they  state  the  objects  sold  by  them  to  have 
proceeded  from  the  estate  of  her  father. 

To  this  it  is  objected: 

First,  that  she  has  not  renounced  the  community  of  acquests  and 
gains.  Second,  that  the  books  of  her  husband  produced  by  her  show 
that  only  45,000  dollars  were  due,  and  that  she  must  be  bound  by 
evidence  which  she  has  presented  in  support  of  her  claim.  Third, 
that  the  documents  on  which  she  relies  are  the  acts  of  third  persons 
and  cannot  affect  or  conclude  those  who  were  strangers  to  them,  and 
that  she  cannot  have  the  benefit  of  the  whole  price  of  the  sale  of  the 
plantation  and  negroes  to  her  brother,  because  it  was  in  his  possession 
and  that  of  her  husband  for  years  before  this  transfer,  and  that  no 
evidence  has  been  offered  to  show  whether  the  great  increase  which 
has  taken  place  in  its  value  has  proceeded  from  a  rise  in  the  property, 
or  from  improvements  made  by  the  community.  In  support  of  the 
presumption  that  it  results  from  the  latter,  they  rely  on  an  act  intro- 
duced by  Mrs.  Lanusse,  which  establishes  that  thirty-four  negroes 
were  purchased  by  Lanusse  and  Macarty,  during  the  partnership, 
and  placed  on  the  plantation. 

I.  The  renunciation  of  the  community.  This  point,  made  by  one 
of  the  counsel  for  the  opposing  creditors,  was  not  much  insisted  on 
by  the  others.  It  seems  to  us  that  the  general  principle  of  our  law 
is,  that  the  wife's  property  should  not  be  made  responsible  for  the 
husband's  debts:  that  the  provision  in  the  Civil  Code,  which  requires 
her  in  case  of  his  death  to  renounce  within  a  certain  time,  is  an  ex- 
ception'to  this  principle;  that  it  ought  not  to  be  extended  beyond  the 
case  there  put,  and  that  the  rule  there  contained  in  the  86th  article, 
page  342  of  the  same  work,  which  declares  that  in  case  of  a  separa- 
tion of  property  she  may  accept,  has  a  much  stronger  analogy  to  that 
now  before  us. 

II.  The  introduction  of  the  books  of  her  husband,  and  whether  the 
statement  there  made  is  conclusive  of  her  rights?  We  think  not 
The  general  principle  is  as  stated  by  the  opposing  creditors,  but  this 
case  offers  an  exception  to  it.  The  account  shows,  that  by  an  account 
regulated  between  the  executors  of  her  father,  the  sum  of  45,000  dol- 
lars was  due  to  each  of  the  heirs;  which  sum  resulted  in  a  great 
part  from  the  sale  of  a  plantation  made  by  the  executors  to  them- 
selves. This  evidence  cannot,  in  our  opinion,  prove  that  sale,  which 
from  the  nature  of  things,  was  impossible,  and  from  positive  regula- 
tions, illegal,  1 1  Martin,  292;  the  rule,  therefore,  relied  on,  must  yield 
to  the  more  imperative  mandate  of  the  law,  which  will  not  suffer  a 
married  woman  to  alienate  her  immovable  property  without  certain 
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solemnities,  among  which  is  not  enumerated,  the  introduction  of  tes- 
timony such  as  this,  on  the  trial  of  a  cause. 

III.  The  most  difficult  question  this  claim  presents  is,  whether  she 
has  made  sufficient  proof  that  any  thing  is  due  to  her,  and  if  any, 
how  much.  The  property  was  paraphernal,  and  it  is  true  that  the 
husband  is  only  responsible  in  case  it  come  into  his  possession,  and 
was  enjoyed  by  him.  Civil  Code,  33-1,  art.  61  and  62,  Febrero, 
juicio  ne  concurso,  lib.  3,  cap.  3,  §  1,  no.  49,  par.  4,  tit.  11,  /.  17. 

We  have  already  seen  that  the  simple  acknowledgment  of  the 
debtor,  or  his  signature  to  a  note  is  not  sufficient  to  enable  a  creditor 
to  vote.  Febrero,  in  the  number  next  succeeding  that  cited  in  sup- 
port of  this  doctrine,  (no.  34,)  states,  that  when  with  this  confession 
concur  "otros  adrniniculos,"  other  circumstances,  which  destroy  the 
presumption  of  fraud,  this  evidence  will  be  sufficient  to  make  the 
persons  adducing  it  considered  as  real  and  bona  fide  creditors. 

These  expressions, "  other  circumstances,"  leave  a  painful  latitude 
to  thos&  who  have  to  decide  such  cases.  As  to  the  claim  of  the  wife, 
however,  we  have  authority  a  little  more  positive.  The  author  just 
referred  to  enters  considerably  into  detail,  respecting  the  evidence 
which  she  must  produce  in  the  concurso,  and  he  states  in  his  7th  and 
-8th  conclusions,  that  when  the  confession  of  the  husband  is  "  admini- 
culada"  it  is  full  proof  of  the  delivery  of  her  dower.  He  declares 
by  this  expression  "  adminiculada"  to  mean  among  other  circum- 
stances, that  which  arises  from  the  quality  and  condition  of  husband 
and  wife;  the  promise  of  dowry  preceding  the  confession  of  it;  the 
proof  of  payment  of  some  part  of  what  is  stated  in  the  act  of  ac- 
knowledgment; the  finding  among  the  property  of  the  husband, 
immovables  which  belonged  to  the  wife.  Febrero,  citicojuicios,  lib. 
3,  cap.  3,  §  2,  no.  159  and  160. 

The  instances  here  put,  from  which  the  verity  of  the  husband's 
acknowledgment  is  presumed,  are  not  exactly  presented  in  this  case, 
but  it  offers  others  equally  strong.  The  condition  of  the  parties;  the 
inventory  of  the  father's  estate,  which  shows  that  he  left  a  large  pro- 
perty; the  acknowledgment  of  the  executors  that  they  received  it; 
various  sales  by  authentic  acts  made  by  these  executors,  years  before 
the  failure  of  Lanusse  could  have  been  contemplated;  the  deed  to 
Macarty  for  the  plantation  four  years  preceding  the  insolvent's  appli- 
cation for  a  respite;  all  these  are  strong  circumstances  to  support  the 
truth  of  Lanusse's  confession,  made  in  a  public  act,  that  he  received 
notes,  and  obligations,  and  real  property  in  town  to  the  amount  of 
130,000  dollars,  in  payment  for  the  one  half  of  a  plantation,  the  third 
of  which  was  the  property  of  his  wife. 

But  it  has  been  urged  that  in  this  act  of  sale  there  is  an  acknow- 
ledgment that  Lanusse  and  his  wife  received  the  sum  of  15,000  dol- 
lars, and  it  is  contended,  that  there  is  no  proof  that  any  part  of  this 
was  given  to  him.  To  this,  it  may  at  least  be  answered,  that  it  is  as 
strong  evidence  that  he  received  the  money  as  that  she  did.  Taking 
it  most  strictly,  it  establishes  that  one  half  was  received  by  each; 
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7500  dollars  by  the  husband  in  payment  of  that  part  of  the  planta- 
tion which  belonged  to  the  community,  and  the  same  sum  by  the 
wife  for  that  portion  which  belonged  to  her;  and  so  we  will  con- 
sider it. 

Lastly,  it  has  been  pressed  on  us  that  the  thirty-four  negroes  put 
on  the  plantation  must  have  augmented  in  the  same  proportion  with 
the  whole,  and  in  this  position  we  concur.  Making  this  addition  to 
the  original  cost,  there  must  be  deducted  the  sum  of  16,660  dollars, 
which  added  to  the  7500  dollars  already  stated,  will  leave  a  balance 
of  66,962  dollars,  33  cents,  for  which  she  was  legally  entitled  to  vote. 

As  to  the  objection  that  there  may  be  still  further  deductions  to 
make  for  other  ameliorations  of  the  husband,  the  same  argument 
would  destroy  every  other  claim,  as  there  may  be  also  set-offs  against 
them. 

So  that  on  the  whole,  we  will  have  notes  for  Labatut,  Chiapella 
and  Tricou,  to  the  amount  of  203,832  dollars,  76  cents,  and  this  gives 
them  the  majority,  admitting  the  Planters'  Bank  to  have  proved  their 
whole  demand. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Seghers  applied  for  a  rehearing,  which  was  refused. 

MazureaUy  for  the  defendants. 
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Hill  v.  Martin.     XII.  1 76. 

The  endorsee  of  a  promissory  note  or  bill  of  exchange  cannot  write  over  a  blank  endorse- 
ment an  obligation  which  will  discharge  him  from  the  necessity  of  due  diligence  in 
making  demand  and  giving  notice.  It  is  not  sufficient,  to  excuse  want  of  notice,  that 
the  endorser  was  not  injured  by  the  neglect. 

The  endorsee,  who  receives  a  note  after  it  is  due,  is  obliged  to  demand  payment  and  give 
notice  within  the  same  delay  as  if  the  paper  were  negotiable. 

APPEAL  from  the  court  of  the  fifth  district. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  avers,  that  the  defendant  executed  an  obligation  in 
his  favor  for  400  dollars,  and  transferred  to  him,  by  endorsement, 
two  promissory  notes  of  one  John  Woods  for  200  dollars  each.  The 
petition  neither  states  a  demand  on  Woods,  his  refusal  to  pay,  or 
notice  to  the  appellant;  but,  on  the  allegations  just  stated,  prays  judg- 
ment. 

The  answer,  besides  a  general  denial,  contained  the  following 
pleas: 

That  if  the  money  had  not  been  received  from  Woods,  it  was 
through  the  fault  of  the  plaintiff. 

That  the  notes  were  transferred  as  cash. 

And  that  the  negro  slave  received,  in  consideration  of  them,  was 
afflicted  with  redhibitory  defects. 

There  was  judgment  for  the  plaintiff,  and  the  defendant  appealed. 
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The  last  ground  of  defence  set  up  in  the  answer,  was  abandoned 
in  argument;  and  it  has  been  admitted,  that  the  plaintiff  is  entitled  to 
judgment  on  account  of  the  obligation  executed  by  the  defendant. 

From  the  statement  of  facts  it  appears,  that  one  of  the  notes,  made 
by  Woods,  was  transpired  six  months  after  it  became  due,  and  that 
the  term  of  payment  of  the  other  had  not  expired. 

At  the  trial  the  plaintiff  wrote  over  the  endorsement,  which  was 
in  blan,k,  as  follows:  "  I  will  pay  to  Samuel  Hill  the  amount  of  this 
note,  if  not  paid  when  demanded  by  him,  to  whom  I  assign  this  note." 

It  was  proved  by  the  testimony  of  Mills,  that  the  plaintiff  left  in 
his  possession  the  two  notes  drawn  by  Woods,  whom  he  notified  of 
the  transfer,  and  that  he  should  shortly  call  on  him  for  the  amount. 
That  some  time  after,  about  the  22d  or  23d  of  December,  1820,  he 
demanded  payment,  which  was  refused;  and  that  in  the  month  of 
April,  1821,  he  notified  the  defendant  of  this  demand  and  refusal. 
The  notes  had  been  transferred  in  June,  1820. 

Of  these  facts  the  plaintiff  contends,  the  judgment  of  the  court 
below  should  be  confirmed.    Because, 

1.  The  endorsement  oil  the  back  of  the  note  shows  a  special  obli- 
gation, which  makes  the  appellant  responsible. 

2.  There  was  not  any  laches  either  in  making  demand  of  payment, 
or  in  giving  notice. 

3.  If  there  was,  he  has  shown  the  defendant  was  not  injured 
by  it. 

I.  Conceding  that  the  obligation,  inserted  over  the  name  of  the 
plaintiff,  takes  the  case  out  of  the  general  rule,  and  increases  the  re- 
sponsibility which  would  have  resulted  from  an  endorsement  in  the 
common  mode,  it  becomes  necessary  to  ascertain  if  the  appellee  had 
a  right  to  make  it. 

To  show  that  he  was  authorised  to  do  so,  he  has  cited  a  decision 
given  in  one  of  our  sister  states,  where  it  was  held,  that  on  an 
assignment  in  blank,  of  paper  not  negotiable,  it  was  lawful  for  the 
assignee  to  write  over  it  an  unconditional  obligation  in  his  favor  for 
the  amount  specified  in  the  instrument.     3  Massachusetts  Rep.  274. 

We  are  unable  to  gather  from  the  report  the  principle  on  which 
this  decision  was  made;  and,  at  all  events,  we  cannot  consent  to 
apply  such  a  rule  to  the  case  now  before  us.  Bills  of  exchange  and 
promissory  notes  are  governed  by  laws  peculiar  to  themselves,  which 
have  grown  out  of  the  usages  and  customs  of  commercial  nations. 
The  negotiability  of  these  instruments  is  highly  conclusive  to  the 
ease  and  increase  of  trade;  and  as  the  principles  by  which  they  are 
now  regulated,  eminently  promote  that  end,  it  is  of  importance  they 
should  be  strictly  pursued.  The  endorser  of  an  accepted  bill  of  ex- 
change, or  promissory  note,  enters  into  a  conditional  contract  that  if 
the  acceptor,  or  maker,  does  not  comply  with  his  obligation  at  the 
time  promised  by  him,  he  will,  on  being  duly  notified  according  to 
law,  discharge  it.  Chitty  on  Bills,  (edit.  1809,)  312.  This  endorse- 
ment may  be  made  in  blank!  and  it  is  the  most  usual  mode.    Admit- 
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ting  that  the  mere  writing  the  name  of  the  payee  on  the  back,  does 
not  transfer  his  interest  and  property  in  the  bill,  (though  the  contrary 
has  been  decided  in  this  court,  4  Martin,  662,  9  Ibid.  469,)  that,  by 
the  law  merchant,  something  more  is  necessary  to  make  it  complete, 
and  may  be  inserted  by  the  person  into  whose  hands  it  shall  come; 
that  right  to  complete  the  endorsement  cannot  be  construed  to  confer 
a  power  different  from  what  the  parties  contemplated.  It  is  an  uni- 
versal principle,  that  contracts  must  be  presumed  to  be  entered  into 
with  relation  to  the  laws  that  govern  them,  in  reference  to  their  sub- 
ject matters;  and  that  they  should  be  so  construed  by  courts  of 
justice  as  to  carry  into  effect  the  views  and  intentions  of  the  parties. 
Chitty  on  Bills,  (edit.  1809;)  77  Civil  Code,  270,  arts.  56,  63. 

Until  the  contrary  is  shown,  we  are  bound,  therefore,  to  presume, 
that  the  endorsement,  in  this  case,  was  made  in  reference  to  the  lex 
mercatoria,  which  authorises  the  holder  to  fill  up  the  endorsement 
by  making  it  payable  to  himself.  Chitty  on  Bills,  (edit  1809,)  103. 
We  can  find  no  case,  except  that  cited  by  counsel,  which  declares 
that  the  endorsement  may  be  written  out  in  such  a  manner,  as  to  dis- 
charge the  endorsee  from  the  necessity  of  due  diligence;  and  it  would 
destroy  all  confidence  in  commercial  transactions  of  this  kind,  if  snch 
a  doctrine  received  our  sanction. 

II.  and  III.  The  plaintiffs  read  from  Chitty,  151,  to  show  that, 
when  the  endorser  was  not  injured  by  want  of  notice,  the  laches  to 
give  it  was  cured.  This  rule  is  stated  in  a  note  to  the  edition  of  1809, 
but  it  is  not  law.  It  is  true,  the  drawer  of  a  bill  of  exchange,  who 
has  no  effects  in  the  hands  of  the  drawee,  has  not  a  right  to  require 
notice  in  case  acceptance  is  refused.  This,  however,  is  an  exception 
to  the  general  principle,  and  it  has  been  doubted  if  it  should  not  be 
given  even  in  such  a  case  on  non-payment.  Be  that  as  it  may,  it  is 
very  clear  that  the  endorser  of  a  promissory  note  is  entitled  to  strict 
notice;  it  was  so  held  by  the  Supreme  Court  of  the  United  States,  after 
a  very  full  examination  of  all  those  cases  which,  at  one  time,  seemed 
to  have  a  tendency  to  introduce  to  doctrine,  that,  if  the  party  was  not 
prejudiced  by  want  of  notice,  he  could  not  require  it.  4  Cranch,  1 54; 
2  Phillips'  Ev.  37;  3  Johns.  Ca.  7. 

In  the  case  before  ns,  the  note  negotiated  in  June,  which  fell  due  on 
the  15th  December  following,  was  not  demanded  in  payment  until  the 
22d  or  23d  of  that  month,  and  the  endorser  was  not  notified  before 
the  month  of  April  then  ensuing.  This,  in  our  opinion,  is  not  sufficient; 
the  condition  on  which  the  endorser  becomes  liable  is,  that  payment 
should  be  demanded  in  a  reasonable  time,  and  notice  given  of  the  re- 
fusal without  delay.     11  Martin,  452. 

As  it  respects  the  note,  which  was  endorsed  after  it  became  due, 
we  have  come  to  the  same  conclusion.  The  transfer  necessarily  im- 
plied, that  the  plaintiff  undertook  to  demand  payment;  and,  if  that 
payment  was  refused,  to  give  notice  to  the  defendant.  That  demand 
and  notice  must  be  within  the  period  already  fixed  by  law.  If  we 
were  to  relax  the  rule  in  this  case,  we  must  do  it  in  others;  and  thus 
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introduce  uncertainty  and  confusion  in  a  subject  where  it  is  highly 
advantageous  to  the  public  there  should  be  neither.  The  act  of  en- 
dorsing a  bill  is  similar  to  that  of  drawing;  Chitty  on  Bills,  117; 
and  the  obligation  thus  created,  the  same.  It  is  said  in  a  late  work 
of  great  authority  on  the  subjects  of  which  it  treats, "  that  a  note, 
when  it  has  been  endorsed  and  transferred,  is  exactly  similar  to  a  bill 
of  exchange;  it  is  an  order  by  the  endorser  on  the  maker  to  pay  the 
endorsee,  which  is  the  very  definition  of  a  bill:  the  endorser  is  the 
drawer,  the  maker  6f  the  note  the  acceptor,  and  the  endorsee  the  per- 
son to  whom  it  is  made  payable."  H  Phillips'  Evidence,  10, 17. 
The  Supreme  Courts  of  Connecticut,  New  York,  and  the  United  States 
have  all  recognised  this  analogy.  2  Conft.  419;  9  Johnson  121;  4 
Cranch,  154.  If  the  bill  thus  endorsed  is  due,  it  is  equivalent  to 
drawing  at  sight.  The  length  of  time  that  the  funds  are  in  the  draw- 
er's hands,  (whether  established  by  a  note,  of  which  the  term  of  pay- 
ment is  expired,  or  by  other  evidence,)  cannot  afreet  the  obligation 
which  the  endorsee  contracts  to  give  notice  in  case  he  is  not  paid. 

Where  a  note  was  passed  five  Velars  after  it  became  due,  it  was 
held,  that  nbtfoe  must  be  givfen  as  in  an  ordinary  case;  that  the  law 
merchant  made  no  distinction;  that  it  was  equivalent  to  drawing  a 
new  bill;  9  Johnson,  121;  and  so  it  has  been  decided  in  a  similar 
case,  2  Conn.  419.- 

We  think  that  there  was  such  laches  in i'thd  plaintiff  holding  this 
bill,  froni  June  to  the  month  of  April  following,  as  has  discharged 
the  defendant  from  the  responsibility  created  by  his  endorsement. 

If  we  were  to  consider  the  transaction  as  one  not  commercial,  the 
plaintiff's  claim  would  be  still  less  supported;  it  would  then  be  gov- 
erned by  that  article  in  the  Code  which  provides,  that  he  who  sells 
and  transfers  a  debt,  warrants  its  existence,  but  does  not  guarantee 
the  solvency  of  the  debtor.    Civil  Code,  368,  art.  125. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  distribt  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiff  do  recover  of 
the  defendant  the  sum  of  four  hundred  dollars,  with  interest  at  ten 
per  cent,  from  the  26th  June,  1820,  until  paid,  With  costs  in  the  dis- 
trict court,  and  that  the  appellee  pay  the  costs  in  this. 

Breni,  for  the  plaintiff.    > 

Baker,  for  the  defendant. 


Voi,.  II.— 26 
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Quote. — Has  the  vendee  of  dotal  property,  sold  him  by  the  husband,  while  be  remains  in 
undisturbed  possession,  a  right  to  claim  a  rescission  of  the  sale  and  restitution  of  the 
price,  on  the  ground  of  the  nullity  absolute,  or  relative  of  the  contract? 

A  husband  who  sells  the  dotal  property  of  his  wife,  and  afterwards  acquires  an  absolute 
right  to  it  may  avail  himself  of  such  posterior  right  in  opposition  to  the  vendee's 
claim  for  a  rescission  of  the  contract  of  sale,  provided  the  complete  title  has  been 
obtained  previous  to  institution  of  suit  for  rescission. 

APPEAL  from  the  court  of  the  fifth  district. 

Cttvillier  and  Brent  >fox  the  plaintiffs. 

Brownson,  for  the  defendant,  labored  with  great  ability,  the 
question,  (which  he  declared  entirely  new  in  this  country,)  whether 
a  vendee  being  put  in  possession  of  the  thing  sold  to  him,  remaining 
undisturbed  in  that  possession,  by  any  adverse  claim,  can  himself 
assert  the  nullity  of  the  sale,  on  pretence  that  vendor  had  no  title. 
He  combatted  the  case  from  the  court  of  Rions,  reported  in  the  18th 
vol.  Jurisprudence  du  Code  Civil,  169,  decided  in  1810,  and  opposed 
to  it  a  case  in  the  17th  volume  of  the  same  work,  437,  8,  9,  from  the 
court  of  Turin. 

Mathews,  J.,  delivered  the  opinion  of  the  court.* 

This  is  an  action  for  the  rescission  of  the  sale  of  a  tract  of  land,  on 
the  ground  that  the  vendor  had  sold  the  thing  of  another;  that  the 
sale  was  fraudulent;  and  that  the  property  sold  was  dotal. 

There  was  judgment  for  the  defendant,  and  the  plaintiff  appealed. 

The  important  facts  of  the  case  are  the  following:  In  March, 
1820,  the  defendant  sold  to  the  plaintiff,  Bonin,  a  tract  of  land  of  14f 
arpens  front  on  the  Teche.  In  the  month  of  December,  of  the  same 
year,  having  discovered  that  he  had  purchased  what  did  not  belong 
to  his  vendor,  he  gave  public  notice  of  his  intention  to  procure  a  re- 
scission of  the  sale,  and  restitution  of  the  notes  given  by  him  for  the 
price,  which  were  endorsed  by  the  other  plaintiff;  and  for  this  pur- 
pose commenced  the  present  suit,  on  the  5th  of  November,  1821,  as 
appears  by  service  of  the  citation. 

A  few  days  after  this  public  notice,  but  long  previous  to  the  insti- 
tution of  this  action,  a  family  meeting,  composed  of  the  friends  of  the 
minors  Dumartrais,  was  called,  and  was  of  opinion,  that  a  tract  of 
land  mentioned  in  its  proceedings  could  not  be  conveniently  partaken 

*  Form,  Jn  had  been  of  counsel  in  this  case  and  did  not  sit 
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by  division  in  kind;  and  that,  therefore,  it  was  proper  to  sell  it  for 
cash,  and  divide  the  price.  The  under  tutor  did  not  intervene.  The 
judge  of  probates  homologated  the  proceedings,  and  on  the  21st  of 
March,  1821,  the  land  was  adjudged  to  the  plaintiff  for  6000  dollars. 

At  the  time  of  the  sale,  as  above  stated,  the  14$  arpens  sold  were 
two  undivided  parts  of  a  tract  of  22  arpens,  owned  in  equal  portions 
by  C.  Gravenbert,  the  minors  Dumartrais,  in  right  of  P.  Gravenbert 
their  mother,  and  T.  F.  Gravenbert,  wife  of  the  defendant,  being  a 
part  of  her  dower. 

It  further  appears  by  the  evidence  in  the  case,  that  C.  Gravenbert 
sold  his  undivided  third  part  of  said  22  arpens  to  the  defendant  by 
act  under  private  signature,  previous  to  the  sale  made  to  the  plaintiff 
of  the  two  thirds  by  metes  and  bounds,  as  expressed  in  the  deed  of 
conveyance  executed  in  pursuance  of  the  latter  sale. 

From  these  facts  it  appears  to  us,  that  three  principal  questions  of 
law  arise  in  the  cause. 

1.  Has  a  vendee  of  dotal  property,  sold  by  the  husband  whilst  he 
remains  in  undisturbed  possession,  a  right  to  claim  a  rescission  of  the 
sale  and  restitution  of  the  price,  on  the  ground  of  the  contract  being 
null,  either  absolutely  or  relatively,  i.  e.,  void  or  voidable? 

2.  Was  the  sale,  made  in  pursuance  of  the  family  meeting,  such  as 
to  transfer  the  property  to  the  defendant? 

3.  Can  a  husband  who  sells  the  dotal  property  of  his  wtfe,  and 
afterwards  acquires  an  absolute  right  to  it,  avail  himself  of  such  pos- 
terior right,  in  opposition  to  the  vendee's  claim,  for  a  rescission  of  the 
contract  of  sale,  when  the  complete  title  has  been  obtained  previous 
to  instituting  suit  for  rescission? 

In  examining  these  questions,  we  will  first  consider  the  last  two; 
for,  should  their  solution  be  found  favorable  to  the  appellee,  it  will  be 
unnecessary  to  answer  the  first. 

Previous  to  the  act  of  1809,  it  was  made  the  duty  of  tutors,  under  • 
certain  formalities  prescribed  by  law,  to  proceed  to  the  sale  of  the 
movable  and  immovable  property  of  their  wards.  Civil  Code,  68, 
art.  56.  The  law  on  this  subject  was  altered  in  relation  to  unculti- 
vated lands,  &c.  by  the  act  above  cited.  Martin's  Digest,  p.  128.  In 
the  same  act  it  is  provided,  that  the  previous  rules  there  established, 
and  also  those  of  the  Code  "which  prohibit  the  sale  of  the  estate  of 
minors  in  certain  cases,  or  to  authorise  the  sale  only  if  it  should 
amount  to  the  estimated  value  of  said  estate,  shall  not  be  construed 
to  affect  such  sales  as  are  forced  upon  minors,  or  when  minors  have 
an  estate  in  common  with  other  persons  who  apply  for  a  division  of 
said  estate,  when  such  division  cannot  take  place  but  by  licitation," 
&c. 

In  the  case  now  under  consideration,  it  is  true  that  the  partition  of 
the  property,  common  to  the  minors  Dumartrais  and  their  co-proprie- 
tors, does  not,  in  the  first  instance,  seem  to  have  been  solicited  by  the 
latter;  but  all  parties  interested,  the  minors  by  their  father  and 
natural  tutor,  and  the  others  by  themselves,  appear  to  have  acquiesced 
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in  the  necessity  of  partition  by  Licitation,  as  well  as  in  all  other  pro- 
ceedings by  which  the  sale  was  made  by  the  parish  judge,  as  evi- 
denced by  their  signatures  to  the  process  verbal  of  said  proceeding; 
which,  in  our  opinion,  is  equivalent  to  an  original  expression  of  their 
wish  to  cause  legal  partition  of  the  common  property  by  petitioning 
the  judge  to  that  effect.  We  therefore  conclude,  that  the  sale  was 
made  in  such  manner  as  to  transfer  the  property  to  the  defendant, 
who  became  the  purchaser.  Part  of  the  undivided  property  being 
dotal,  did  not  exempt  it  from  subjection  to  sale  in  the  present  case. 
Civil  Code,  330,  art.  40. 

Before  entering  into  any  discussion  of  the  third  question,  it  is  pro- 
per to  observe,  that  we  are  -of  opinion  that  the  evidence  of  the  cause 
does  not  establish  the  fact  of  fraud  or  dolum  malum  against  the 
appellee. 

Decisions  of  French  tribunals  and  dictum*  of  jurists  are  resorted 
to  and  relied  on  in  support  of  both  the  affirmative  and  negative  of 
this  question.  The  case  cited  from  the  18th  vol.  of  the  work,  entitled 
"  Jurisprudence  du  Code  Civil"  as  decided  by  the  court  of  Rions, 
establishes  two  principles  much  opposed  to  the  pretensions  of  the 
defendant,  viz:  that  the  sale  of  dotal  property  is  null,  and  that  acqui- 
sition of  title,  subsequent  to  the  institution  of  an  action  to  rescind  the 
sale,  will  not  cure  such  nullity.  Were  we  disposed  to  give  full  force 
to  the  principles  recognised  by  this  decision,  as  being  rendered  on 
articles  of  the  Napoleon  Code  similar  to  those  of  our  Code,  invoked 
by  the  plaintiffs,  but  which  we  believe  to  be  at  least  doubtful  as  to 
correctness,  still  there  is  a  clear  distinction  in  the  present  case  from 
that  cited.  There  it  seems  that  suit  had  been  commenced  to  annul 
the  sale  before  the  defendant  acquired  a  good  title  to  the  property 
sold:  here  the  title  was  acquired  before  suit  commenced.  This  cir- 
cumstance places  the  appellee's  cause  in  a  situation  more  favorable 
to  his  pretensions  than  that  of  a  seller  in  the  case  put  by  Lt  Clercq, 
in  his  work,  entitled  "Droit  Romain"  &c,  in  vol.  5,  p.  279;  wherein 
he  supposes  the  case  of  the  purchaser  being  ignorant  he  bought  the 
thing  of  another,  which  was  delivered  to  him  by  the  seller;  and  ad- 
mits, that  the  buyer  might  have  the  contract  declared  null,  on  restoring 
the  thing,  &c.  But  if,  before  the  contract  be  annulled  by  compe- 
tent authority,  the  seller  should  acquire  the  thing  which  he  had  de- 
livered, it  is  the  opinion  of  the  author,  that  the  purchaser  would  then 
not  have  power  to  cause  the  sale  to  be  annulled;  because  every  obli- 
gation on  the  part  of  the  vendor  would  be  fulfilled:  the  purchaser 
acquires  the  property  in  the  thing  sold  as  well  as  the  possession;  and, 
consequently,  the  contract  stands  fully  executed.  The  principle  esta- 
blished by  the  latter  part  of  the  case  as  stated,  we  are  inclined  to 
think  correct;  evidently  so,  in  a  case  where  no  action  for  rescission 
has  been  commenced. 

Considering  the  sale  made  by  the  parish  judge,  in  pursuance  of  the 
representation  of  the  family  meeting,  with  the  consent  of  all  the  co- 
proprietors,  as  good  and  translative  of  property;  and  that,  by  it,  the 
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appellee  acquired  a  complete  title  to  the  land  which  he  had  sold  to 
the  appellant,  before  the  institution  of  the  present  suit;  we  are  of 
opinion,  that  there  is  no  error  in  the  judgment  of  the  district  court 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  affirmed,  with  costs. 


Vignaud  v.  Tonnacourt     XII.  229. 

The  court  of  probates  has  exclusive  jurisdiction  of  all  claims  against  a  vacant  estate.* 

APPEAL  from  the  court  of  the  fifth  district 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  commenced  in  the  district  court  to  recover  of  the 
defendant,  curator  of  a  vacant  estate,  a  sum  of  money  alleged  to  be 
due  by  it  The  defendant  pleaded  in  abatement,  that  the  court  had 
not  jurisdiction  of  the  case;  that  the  settlement  of  all  matters  apper- 
taining to  the  estates  of  deceased  persons,  the  liquidation  of  their 
accounts,  and  every  other  act  relative  to  the  same,  belonged  in  the 
first  instance,  to  the  court  of  the  parish  where  the  case  arose,  viz.  in 
the  parish  of  St  Martins. 

The  act  of  1813,  2  Martin's  Dig.  188,  which  established  the 
tribunal  in  which  this  action  was  commenced,  confers  on  it  jurisdic- 
tion "  in  all  civil  cases"  that  may  arise  in  the  parish  where  it  sits. 
These  expressions  are  sufficiently  comprehensive  to  embrace  that 
before  us;  and  the  jurisdiction  must  be  maintained,  unless  at  the  time 
of  passing  the  act  the  law  refused  an  action  in  the  ordinary  way,  to 
claims  circumstanced  like  this;  or  unless  the  jurisdiction,  if  it  did 
exist,  has  been  since  taken  away. 

The  defendant  has  assumed  the  affirmative  of  both  these  positions. 

In  support  of  the  first  he  has  urged,  that  the  administration  of  suc- 
cessions is  reduced  to  a  perfect  system;  the  primary  objects  of  which 
are,  to  secure  to  all  an  equal  distribution,  and  to  guard  and  protect  the 
interests  of  minors;  that,  if  suits  can  be  carried  on  before  other  tribu- 
nals than  that  where  the  succession  must  be  regulated,  these  ob- 
jects will  be  defeated,  and  the  estate  unnecessarily  burdened  with 
costs. 

•  See  Poultney's  Heirs  «.  Cecil's  Executor,  8  Lou.  jbp|321. 

26* 
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As  far  as  our  knowledge  of i  the  practice  extends,  we  believe  that 
it  has  been  usual  to  bring  suits  such  as  this...  This  practice,  contem- 
poraneous with  the  establishment  of  the  court,  is  somewhat  against 
the  plea,  now  for  the  first  time  presented,  that  it  wants  jurisdiction; 
as  novelties  should  be  distrusted  in  all  subjects,  and  more  particularly 
in  law  than  any  other.  Still,  if  our  inquiries  bring  us  to  the  result 
that  the  action  cannot  be  maintained,  the  usage  under  the  statute 
ought  not  to  affect  our  decision,  as  practice  is  never  permitted  to  con- 
trol the  law,  though,  in  doubtful  cases,  it  may  well  serve  to  ex- 
plain it. 

By  the  provisions  of  the  Civil  Code,  curators  of  vacant  estates, 
and  absent  heirs,  are  forbidden  to  pay  any  debts  due  by  the  vacant 
estate,  until  three  months  after  the  death  of  the  deceased,  or  after 
the  same  has  become  known  for  the  purpose  (as  the  law  declares) 
of  allowing  sufficient  time  to  the  creditors  to  present  their  claims. 
By  the  same  article,  containing  these  regulations, 'the  judge  is  autho- 
rised to  extend  the  term  for  another  period  of  three  months,  making 
iu  the  whole  six.     Civil  Code,  178,:  art  136.  ■' 

Within  this  time,  during  which  the  curator  is  forbid  to  pay,  we 
think  it  manifest  the , creditors  cannot  be  permitted  to  sue;-  for  the 
ormer  is  not  in  fault,  and  judgment  could  not  be  given  against  him, 
without  violating  the  express  commands  of  the  law. 

The  article  next  following  that  just  cited  provides,  that  even  after 
this  delay  the  curators  of  vacant  estates,  and  absent  heirs,  shall  not 
proceed  to  the  payment  of  the  debts  of  the  estate  until  they  have 
previously  obtained  the  authorisation  of  the  parish  judge  by  whom 
they  have  been  appointed.  , 

It  would  seem,  then,  that  the  law  does  not  contemplate  that 
separate  suits  should  be  brought  to  accelerate  or  enforoe  payment; 
for  after  judgment  rendered,  the  curator  cannot  pay  without  an 
order  of  the  court  of  probates. .  This  necessity  of  obtaining  the 
authority  of  another  tribunal*  before  the  decree  of  the  district  court 
can  be  carried  into  §ffect,  furnishes  a  very  strong  argument  against 
its  jurisdiction;  for  we  are  not  permitted  to  conclude  that  the  legis- 
lature intended  so  vain  a  thing  as  to  allow  of  an  action  at  law,  where 
the  benefit  of  judgment  could  not  be  obtained r-^make  the  decrees 
of  a  superior  court  subject  to  be  controlled  by  an  inferior  one,  and 
have  the  estate  burdened  with  costs,  and  no  useful  object  attained 
by  it.  ....■    

If  we  were  to  adopt  the  other  alternative,  that  it  was  Contemplated 
suits  might  be  brought,  and  that  an  advantage  could  be  obtained  by 
doing  so,  then  all  the  creditors  wouki  be  obliged  to  commence  actions 
in  order  to  be  put  on  an  equality;  which  would  lead  .to  the  mon- 
strous inconvenience,  that  the  whole  of  the  estate  would  have  to  be 
settled  through  suits  at  law. 

In  case  of  insolvency  the  consequences  would  be  the  same  to  the 
estate,  and  in  addition  to  the  injury  done  to  all  who  had  demands 
on  it,  such  proceedings  might  completely  destroy  the  rights  of  pri- 
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vileged  creditors.  Under  these  circumstances,  the  necessity  of 
classification  by  one  tribunal,  which  can  take  cognisance  of  all  the 
claims,  is  imperious,  and  that  tribunal  our  law  designates  to  be  the 
court  of  probates.  Civil  Code,  178,  art.  137.  Febrero  puts  such  a 
case  as  that  before  us,  as  one  which  authorises  a  concurso  of  credi- 
tors.     Febrero,  adze.  p.  2,  lib.  3,  cap.  3,  $  2,  n,  39. 

It  is  true,  the  reasons  are  not  so  strong  in  favor  of  this  course 
where  there  is  enough  to  satisfy  all  the  debts:  yet,  as  the  law  has 
declared  that  the  order  of  the  judge  of  probates  shall  be  necessary 
even  in  that  case,  we  do  not  sea  how  any  court  can  give  judgment 
that  the  curator  shst.ll  pay  without  that  order.  And  we  therefore 
conclude,  that  the  creditor  should  present  his  claim  to  that  tribunal 
in  which  is  vested  the  power  to  enforce  its  discharge. 

We  have  not  had  any  difficulty  in  coming  to  this  conclusion,  when 
the  debt  is  acknowledged  by  the  curator,  and  the  only  object  of  the 
suit  is  to  obtain  execution.  We  have  had  more,,  where  the  claim  is 
disputed  and  the  action  is  brought  to  establish  its  existence.  But 
even  in  .that  hypothesis,  the .  result  must  be  the  same.  .We  have 
already  seen,  that  in  cases  of  this  kind,  the  district  court  could  not 
execute  the  judgment  it  might  render.  Consequently,  the  only 
object  of  a  suit  there,  would  be  to  ascertain  the  debt;  and  it  appears 
to  us,  that  jurisdiction  for  the  purpose  of  inquiry  alone  is  not  vested 
in  that  tribunal.  Indeed  such  a  duty  would  seem  inconsistent  with 
the  idea  we  attach  to  courts  of  justice,  whose  attribute  is  to  examine 
rights  for  the  purpose  of  enforcing  them.  As  the  law  has  vested  the 
judge  of  probates  with  the  power  of  ordering  payment  of  the  de- 
mands against  the  estate,  or  rejecting  them,  it  has  necessarily  con- 
ferred on  him  the  right  of  examining  into  their  justice.; 

The  course  to  be  pursued,  under  the  opinion  just  delivered,  will 
advance,  not  retard  the  recovery  of  debts  due  by  a  vacant  estate,  as 
they  can  be  more  speedily  liquidated,  and  the  succession  settled, 
when  one  court  takes  cognisance  of  all  the  claims  presented- 

In  the  case  of  Donaldson  v.  Rust,  curator  of  Alsop,  6  Martin,  260, 
the  objection  to  jurisdiction  in  any  other  tribunal  but  that  of  probates 
was  taken;  but  as  the  exception  does  not  appear  to  have  been 
pleaded  in  the  inferior  court,  no  notice  was  taken  of  it  in  the  opinion 
delivered.  The  district  court,  however,  had  clearly  jurisdiction  in 
that  case;  for  the  suit  was  not  brought  to  obtain  satisfaction  of  any 
demand  against  the  estate,  but  to  recover  specific  property  belonging 
to  the  plaintiff,  in  the  hands  of  the  curator. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Brownson.  for  the  plaintiff. 

Brent,  for  the  defendant. 
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Fusilier  v.  Bonin  et  al.     XII.  235. 

HELD,  that  the  endorsement  and  negotiability  of  a  note  is  not 
restrained  by  its  being  paraphrased  ne  varietur  by  a  notary.  This 
mark  is  to  ascertain  the  identity  of  the  instrument  at  a  future  period; 
is  by  no  means  of  a  nature  reasonably  to  create  suspicion  of  imperfect 
consideration,  but  rather  strengthens,  by  showing  the  connection  of 
the  note,  with  real  security.  A  person  to  whom  a  negotiable  note 
is  offered,  is  fairly  obliged  to  inquire  into  its  validity  in  the  single 
case  of  circumstances  reasonably  creating  suspicion.  If  one  trans- 
fer a  note  purporting  to  be  value  received  in  a  horse,  that  does  not 
place  the  endorsee  in  a  different  situation  from  that  of  endorsee  of  a 
note  for  value  received:  this  creates  no  reasonable  suspicion. 


Langlini  and  Wife  v.  Broussard.     XII.  242. 

HELD,  wife  can  not  alienate  her  paraphernal  property  without 
the  consent  of  her  husband.    Civil  Code,  334,  art.  58. 
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Porter  v.  Dugat     XII.  345. 

DECIDED,  that  as  arbitrators  are  not  required  to  keep  a  written 
account  in  detail  of  all  their  proceedings,  parol  evidence  may  be 
admitted  to  show  when  they  met.  By  the  Civil  Code,  444,  art.  29, 
all  the  arbitrators  must  be  present  at  the  award,  but  if  a  majority 
concur  it  suffices  for  them  to  sign. 


Thompson  v.  Chretien  et  ah     XII.  250. 

HELD,  there  is  no  law  which  requires  a  sheriff's  return  of  seizure 
of  slaves  to  state  the  circumstance  that  he  could  find  no  personal 
property. 

Jlteo  held,  that  a  creditor  may  seize  on  a  fi.  fa.  slaves  sold  by  the 
latter,  but  not  delivered  to  his  vendee.  This  case  cannot  be  distin- 
guished from  Pierce  v.  Curtis  et  at.,  6  Martin,  418.  See  Copelly  v. 
Deverges,  9  Ibid.  674. 

Held  also,  that  the  judge  may  well  sign  a  judgment  after  the  three 
days. 
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Knox  v.  Haslett,  Curator.     XII.  255. 

A  QUESTION  of  evidence  on  the  insanity  of  a  deceased,  who 
had  given  an  act  of  mortgage:  there  was  an  action  pending  during 
his  lifetime  by  this  plaintiff,  mortgagee,  to  procure  his  interdiction. 
The  testimony  being  inconclusive,  the  Supreme  Court  deferred  to  the 
decision  of  the  district  judge,  in  favor  of  plaintiff.  See  Rachel  v.  St 
Amand,  8  Martin,  363.    Brown  v.  Louisiana  Bank,  Ibid.  393. 


Moore's  Assignee  v.  King  et  al.     XIL  263. 

HELD,  the  ignorance  of  the  defect,  in  the  vendor,  does  not  pro- 
tect against  the  action  of  quanti  minor  is,  though  it  does  against  the 
redhibitory  action.    Civil  Code,  360,  art.  80;  Partida,  5,  3,  64. 


Fusilier  v.  Hennen.     XII.  266. 

WHETHER  the  lessor  of  a  defendant  who  disclaims  title,  may 
be  cited  in  to  defend  the  title,  when  the  lessor  is  not  domiciliated  in 
the  parish? 

This  case  was  argued  by  Brownson,  for  the  plaintiff,  and  Hennen 
in  propria  persond,  chiefly  with  relation  to  the  right  to  forum  domi- 
cilii, and  the  analogy  to  the  English  division  into  local  and  transitory 
action.    On  account  of  Porter,  J.,  however,  having  been  of  counsel, 


AUGUST  TERM,  1822.  311 

[Fusilier  c.  Hennen.] 

and  of  Mathews,  J.,  having  some  interest  in  the  cause,  the  deci- 
sion was  postponed,  and  seems  never  to  have  been  made.*  In  Eling 
v.  Fish,  4  Martin,  N.  S.  391,  this  case  is  alluded  to,  and  some  kin- 
dred doctrine  decided. 

*  See  provision  for  this,  in  Code  of  Practice,  art  43. 
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Curtis  v.  Graham.     XII.  289. 

ENGLISH  books  upon  evidence  authoritatively  adopted. 

Decided,  that  there  is  no  doctrine  more  clearly  established  than 
that  one  co-trespasser  may  be  a  witness  for  another.  Porter,  J., 
cited  Phillips  on  Evidence,  31;  and  Peake,  159.  This  has  also  been 
decided  in  this  state,  on  principles  derived  from  our  own  law.  4 
Martin,  28.  The  circumstance  of  separate  suits  against  trespassers 
does  not  affect  the  right  of  each  to  have  the  testimony  of  the  others, 
and  even  where  they  are  co-defendants  in  the  same  suit  if  there  be 
slight  evidence  or  none,  against  one,  he  may  be  sworn  as  a  witness 
for  the  others.  Phillips  on  Evidence,  61,  62.  If  some  be  not  cited, 
they  may  always  be  witnesses  for  such  as  are.  10  Johnson,  21. 
Binney,  316.  Of  these  authorities,  Porter,  J.,  said:  The  books  in 
which  this  doctrine  is  found,  it  is  true,  are  not  of  authority  here, 
but  they  are  evidence  what  enlightened  men  think,  are  in  strict 
conformity  with  common  sense,  and  our  own  ideas  of  justice,  and 
are  opposed  to  no  principle  (6  Martin,  670)  of  our  own  law — we 
willingly  adopt  them. 
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Yeiser  tr.  Smith.     XIL  QJbQ. 


If  the  appellant  fails  to  bring  up  his  case  according*  to  law  the  appellee  may  have  the 

judgment  affirmed  with  damages  for  the  delay. 

APPEAL  from  the  court  of  the  sixth  district. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  appellant,  who  was  defendant  in  the  court  below,  having  failed 
to  prosecute  his  appeal  within  one  month,  as  prescribed  by  the  act  of 
the  legislature,  passed  the  1st  March,  1822,  the  record  has  been 
brought  up  by  the  appellee,  who  has  prayed  that  the  judgment  of  the 
inferior  court  should  be  affirmed  with  damages. 

The  only  difficulty  in  acceding  to  the  prayer  of  the  appellee,  is  the 
manner  in  which  the  record  is  made  up.  There  is  neither  statement 
of  facts,  special  verdict,  evidence  taken  down  by  the  clerk,  written 
document  certified,  or  any  thing  equivalent  thereto;  and  tfte  question 
is  presented,  whether,  in  the  absence  of  these,  the  judgment  of  the 
court  below  can  be  affirmed? 

This  question  has  already  been  before  the  court,  in  the  case  of 
Clarke  v.  Parham,  3  Martin,  405;  and  it  was  there  held,  that  where 
the  appellant  did  not  bring  up  the  facts  of  the  case,  so  as  to  enable 
the  court  to  examine  the  record,  and  see  whether  there  was  error  in 
the  judgment  complained  of,  the  judgment  would  be  confirmed,  and 
damages  given  for  the  delay. 

The  same  point  was  again  brought  under  consideration  in  Shannon 
v.  Barnwell  and  Others,  4  Martinr35Tduid  received  a  similaT  decision. 
The  opinion,  there  delivered,  was  sanctioned  by  that  given  in  Dussuau 
et  al.  v.  Dussuau  et  at.,  8  Martin,  164. 

It  would  be  sufficient  to  refer  to  these  opinions,  as  settling  our  juris- 
prudence  on  this  subject;  but  as  a  different  view  of  it  was  taken  in 
the  case  of  Stringer  v.  Duncan  et  al.,  7  Martin,  350,  we  have  examined 
the  question  de  novo,  and  we  are  all  satisfied,  that  the  construction 
given  to  the  act  in  the  cases  just  cited,  is  the  correct  one;  and  that  it 
is  our  duty  to  affirm  the  judgment  of  the  inferior  court  with  damages. 

The  act  of  the  legislature  organising  this  court,  provided  that  suits 
in  the  district  courts,  where  the  matter  in  dispute  exceeded  300  dollars, 
might  be  re-examined,  reversed,  or  affirmed,  here;  but  that  there 
should  be  no  reversal,  for  any  error  in  fact,  unless  on  a  special  verdict, 
statement  of  facts,  &c. 

By  this  law,  a  statement  of  facts  is  necessary,  to  authorise  us  to 
reverse  a  judgment.     It  is  silent  as  to  what  will  justify  an  affirmance 
Vol.  II.— 27 
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of  it;  expressio  unius,  est  exclusio  alterius,  and  it  seems  a  matter  of 
course,  that  the  judgment  should  be  confirmed,  when  we  are  not 
authorised  to  reverse,  where  the  appellant  alleges  error,  but  proves 
none. 

For  these  reasons,  and  those  expressed  in  the  case  of  Shannon  v. 
Barnwell  and  Others,  4  Martin,  35,  we  are  of  opinion,  that  the  judg- 
ment of  the  district  court  be  affirmed  with  costs,  and  ten  per  centum 
on  the  amount  of  said  judgment,  for  delay.* 

Johnson,  for  the  plaintiff 

Baldwin,  for  the  defendant. 


Ferguson  and  Rich  v.  R.  Martin.     XII.  295. 

SAME  point 


Kemper  v.  Armstrong  et  al     XII.  296. 

DECIDED,  that  if  a  suit  be  for  290  dollars  damages,  but  there 
was  also  a  prayer  for  an  injunction  to  quiet  petitioner  in  certain  land 
of  the  value  of  577  dollars,  an  appeal  would  lie. 

*  See  Ferguson  etalv.  Bacon,  12  Martin,  303.    Stephens  v.  Smith,  333. 
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Offut's  Heirs  v.  Roberts  et  al.     XII.  300. 

JUDGMENT  of  the  district  court  set  aside,  there  being  no  tittle  of 
evidence  of  the  material  allegation  in  the  petition,  to  be  found  in  the 
statement  of  facts;  nonsuit. 


Ferguson  et  al.  v.  Bacon.     XII.  303. 

APPEAL  dismissed,  because  there  was  a  bill  of  exceptions  to  the 
final  judgment,  and  no  statement  of  facts. 


Butler  v.  Despalir  et  al.     XII.  304. 

DECIDED,  that  where  the  errors  complained  of  are  such  as 
might  have  been  cured  by  evidence  legally  given  on  the  trial,  this 
court  will  not  reverse  the  judgment  below  on  the  mere  assignment 
of  these  errors,  because  it  does  not  know  but  such  evidence  was 
introduced.  The  rule  on  this  subject  is  correctly  stated  in  the  caso 
of  Daunoy  v.  Clyma  et  al.y  11  Martin,  557. 
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Albert  v.  Davis.     XII.  305. 

EVIDENCE  introduced  by  a  party  on  the  trial  of  a  cause  cannot 
be  assigned  as  error,  on  the  face  of  the  record,  by  himself. 


Cavenagh  v.  Crummin.     XII.  306. 

DECIDED,  that  a  promise  to  deliver  "a  sound  and  likely  negro 
boy,  aged,  &c,  which  is  valued  at  1200  dollars,"  is  discharged  by 
the  delivery  of  a  sound  and  likely  negro  boy,  aged,  &c.;  the  words 
is  valued,  mean  is  to  be  received. 

The  act  of  1821,  relative  to  tenders  of  payment,  relates  exclusively 
to  cases  where  suits  are  actually  commenced,  and  operates  princi- 
pally on  costs,  or  fraix  de  justice:  it  did  not  repeal  the  provisions  of 
the  Civil  Code,  292. 


Kay  et  al.  v.  Compton.     XII.  309. 

IT  has  often  been  determined  by  this  court,  that  the  averment  of 
facts  assumed  by  the  inferior  tribunals  in  giving  judgments  will  not 
be  acknowledged  by  the  appellate  court,  as  established  in  pursuance 
of  law. 
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Meuillon  v.  Overton.     XII.  311. 

THIS  case  turned  on  a  question  of  facts  as  to  boundaries. 


Dean  for  the  use  of  Vineyard  v.  Smith  et  al.    XII.  317. 

DECIDED,  that  solidarity  is  never  presumed.  Slocum  v.  Sibley, 
5  Martin,  682.  Where  there  was  no  proof  of  the  quality  of  the 
justice  before  whom  the  plaintiff's  answer  to  defendant's  interroga- 
tories was  sworn  to,  defendant  cannot  move  to  dismiss  the  suit,  after 
going  to  trial  on  the  merits.    2  Martin's  Digest ,  160. 


Holstein  v.  Henderson.     XII.  319. 

THIS  was  a  question  of  fact  relative  to  location  of  land.  The 
court  declared  one  or  two  equitable  principles  as  guides  in  the  uncer- 
tainty. A  title  calling  for  objects  on  both  sides  of  the  bayou  must  be 
laid  out  in  such  a  manner  as  to  include  each.  If  no  particular  limits 
are  given  in  a  title,  the  land  must  be  surveyed  so  as  to  interfere  as 
little  as  possible  with  the  rights  of  others.  Titles  calling  for  lands  on 
both  sides  of  a  bayou,  without  specifying  how  much  on  each,  should 
be  located  so  as  to  give  an  equal  quantity  on  both.  Where  from 
the  manner  surrounding  titles  are  surveyed,  the  quantity  given  in  a 
grant  on  a  bayou  cannot  be  satisfied  but  by  taking  land  on  the  front, 
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there  is  neither  law  nor  usage  that  prevents  the  claimants  from  doing 
so. 

Henderson  also  claimed  fifty-seven  arpens  by  prescription,  exhi- 
biting an  act,  not  of  purchase,  but  an  obligation  in  the  alternative, 
his  debtor,  or  vendor  being  at  liberty  to  pay  him  back  a  certain  sum, 
and  re-enter  when  he  pleased,  or  to  give  up  the  land.  Henderson 
thus  wanted  the  qpinionem  quaesiti  dominii  which  is  the  basis  of  the 
prescription  of  ten  and  twenty  years.  Pothier,  Traitt  de  Prescript. 
ft.  90. 


Johnson  v.  Sprigg.     XII.  328. 

THIS  was  a  question  of  calculation  on  the  first  rules  of  arithmetic. 


Stephens  v.  Smith.     XII.  333. 

SAME  point  with  that  in  Teiser  v.  Smith,  ante,  314,  damages  for 
frivolousness  of  appeal. 
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Jackson  et  al.  v.  Williams.     XII.  334. 

■ 

In  the  case  of  a  sale  by  the  parish  judge  of  various  articles,  the  whole  sale  is  one  entire 
act  which  receives  its  perfection  by  the  signature  of  the  judge  at  the  close  of  the  sit* 
ting:  and  neither  purchaser  is  prior  or  posterior  to  the  others. 

APPEAL  from  the  court  of  the  sixth  district 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  state,  that  they  had  a  judgment  against  Gardner, 
which  was  duly  recorded;  and  on  his  death,  duly  revived  against  his 
widow,  who  was  tutrix  of  his  minor  heirs,  and  had  entered  on  the 
estate  and  disposed  of  it,  without  satisfying  the  said  judgment.  That 
the  defendant  has  in  his  possession  four  slaves,  whom  he  purchased 
from  the  said  widow,  and  were  part  of  the  estate,  and  consequently 
liable  to  satisfy  the  judgment. 

The  defendant  pleaded  the  general  issue ;  that  he  held  the  slaves 
under  a  good  title;  that  if  the  plaintiffs  ever  had  a  hen  on  them 
they  had  lost  it;  that  the  slaves  were  sold  by  the  court  of  probates, 
with  the  rest  of  the  estate;  that  if  the  plaintiffs'  lien  exist  still,  they 
ought  first  to  sue  the  widow  and  Casson,  each  of  whom  pur* 
chased  one  of  the  slaves  of  the  estate,  on  whom  the  lien  exists,  as 
much  as  upon  those  of  the  defendant;  that  this  lien,  admitting  its 
existence,  operated  as  a  tacit  mortgage  on  the  w  hole  of  the  land  and 
slaves  of  Gardner,  andevery  part  of  it,  and  not  exclusively  on  any 
part  of  it  in  the  hands  of  a  third  party,  which,  if  bound  at  all,  is  only 
concurrently  so  with  the  rest,  and  the  plaintiffs  ought  to  have  made 
all  the  purchasers  parties. 

The  district  court  was  of  opinion,  "  that  if  the  plaintiffs  can  reco- 
ver against  the  purchasers  of  Gardner's  estate  (which  it  is  unneces- 
sary to  decide)  they  ought  to  have  brought  their  action  against  the 
last;  or,  if  it  be  a  fact  that  the  sales  must  be  considered  as  one  sale, 
they  should  have  proceeded  against  all:  that  he  cannot  favor  one  pur- 
chaser to  the  injury  of  the  rest." 

Judgment  was  accordingly  given,  "that  the  plaintiffs  recover 
nothing  in  this  suit;  but,  without  any  detriment  to  any  claim,  they 
may  have  for  such  portion  as  the  defendant  may  be  liable  for  by  law 
in  case  the  property  last  sold  should  be  insufficient,  or  in  case  he 
should  be  equally  bound  with  the  rest."    They  appealed. 

The  record  shows,  that  the  plaintiffs  obtained  judgment  against 
Gardner,  and  had  it  duly  recorded — that  they  procured  a  judgment 
against  the  widow,  tutrix  of  the  heirs,  that  it  should  be  executed  on 
the  estate  of  the  deceased  in  her  hands. 
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The  estate  was  sold  at  public  auction  by  the  parish  judge,  on  the 
application  of  the  widow,  after  the  deliberation  of  a  family  meeting 
had  established  the  propriety  of  selling  and  the  terms  of  sale.  But 
nothing  appears  to  have  been  done,  by  the  court  of  probates,  in  re- 
gard to  the  sale. 

The  process-verbal  of  the  sale  shows,  that  the  widow  and  Casson 
bought  one  negro  each,  at  the  auction,  after  those  who  are  now  in  the 
defendant's  hands  had  been  stricken  down,  and  the  bidder  and  his 
surety  had  subscribed  the  process-verbal — which  shows  that  the  sale 
took  place  without  any  adjournment. 

We  are  of  opinion  that  the  sale  to  the  bidder,  the  defendant's  ven- 
dor, was  only  inchoate,  when  the  negroes  were  afterwards  stricken 
down  to  the  widow  and  Casson,  and  was  only  perfected  by  the  sub- 
sequent signature  of  the  auctioneer  or  parish  judge. 

A  notarial  act  is  complete  only  after  the  signature  of  the  notary 
and  witnesses,  1  Pothier,  Obligations,  1 1 ;  and  a  sous  seing  prive 
cannot  seriously  be  said  to  be  so,  till  subscribed  by  the  vendor,  or 
some  other  person  duly  authorised.  In  the  present  case,  the  whole 
sale  is  one  entire  act,  which  received  its  perfection  by  the  signature  of 
the  parish  judge  at  the  conclusion  of  the  sitting. 

We,  therefore,  conclude  that  neither  the  widow  nor  Casson  were 
posterior  purchasers  to  the  defendant's  vendor,  though  they  were  pos- 
terior bidders,  and  that  he  cannot  complain  that  they  were  not  sued 
before  him. 

The  learned  judge  has  not  referred  to  the  particular  law,  in  virtue 
of  which  his  judgment  is  rendered,  and  on  the  authority  of  which  he 
holds,  that  if  the  sale  must  be  considered  as  one  entire  act,  the  plain- 
tiff should  have  proceeded  against  all  the  purchasers,  and  could  not 
favor  either  of  them  to  the  injury  of  the  others. 

The  mortgage  is  a  real  right;  in  its  nature  indivisible.  It  subsists 
for  the  whole,  in  all  and  each  of  the  things  affected  by  it,  and  on 
every  part  of  them — and  it  follows  the  mortgaged  property  into 
whatever  hands  it  may  pass.    Civil  Code,  452,  art.  3. 

A  third  possessor,  against  whom  an  hypothecary  action  is  prose- 
cuted, may  well  demand  the  discussion  of  the  property  of  the  debtor, 
and  his  sureties;  but  not  that  of  other  property  (in  the  hands  of  other 
third  possessors)  mortgaged  for  the  same  debt.  2  Pothier,  Hypo- 
theques,  n.  37. 

Our  own  statute  details  the  means  which  the  third  possessor  has  to 
stay  or  to  resist  the  hypothecary  action;  and  gives,  among  others,  the 
plea  that  there  is  other  property  mortgaged  for  the  same  debt,  within 
the  possession  of  the  principal  debtor.  Civil  Code,  462.  Nothing 
seems  to  authorise  the  conclusion  which  the  district  judge,  in  the 
hurry  of  trial,  has  drawn,  that  a  third  possessor  may  delay  or  resist  the 
creditor's  claim  on  the  ground  that  there  is,  in  the  hands  of  other 
third  possessors,  other  property  mortgaged  for  the  same  debt,  when 
all  the  third  possessors  acquired  by  the  same  conveyance,  i.  c,  by  one 
entire  act  or  deed  of  conveyance,  simultaneously. 
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But  where  a  debtor,  whose  property  is  subject  to  a  general  or  tacit 
mortgage,  has  successively  sold  several  objects  of  real  property  or 
slaves,  the  creditor  must  bring  his  action  against  the  purchasers 
according  to  the  order  of  their  purchases,  respectively;  beginning  at 
the  last  and  ascending  in  succession  to  the  oldest  Acts  of  1817,  p. 
40,  §  29. 

It  appears  to  us,  thfc  plaintiffs  were  not  bound  to  resort  to  the 
widow  or  Casson,  before  they  resorted  to  the  present  defendant,  nor 
to  make  any  of  the  purchasers  stated,  parties  to  the  present  suit. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  that  an  order  of 
seizure  and  sale  issue  against  the  slaves  named  in  the  petition,  in  the 
possession  of  the  defendant,  to  satisfy  the  balance  of  the  judgment 
obtained  by  the  plaintiffs  against  Gardner,  in  his  lifetime;  and  also 
the  sum  of  ninety-nine  dollars  and  one-half,  the  costs  of  the  revi- 
val of  the  judgment  against  the  heirs,  with  legal  interest;  and  costs 
in  both  courts* 

Scott,  for  the  plaintiffs. 

Thomas,  for  the  defendant. 


Muse  v.  Rogers'  Heirs.     XII.  350. 

PLAINTIFF  offered,  in  proof  of  a  claim  for  upwards  of  500  dol- 
lars, a  single  witness,  and  also  relied  on  his  own  receipt  to  defendant, 
produced  by  defendant,  for  250  dollars  in  part  satisfaction  of  the 
services  claimed  for.  This  is  a  beginning  of  proof,  that  defendant 
had  employed  plaintiff  in  the  affairs  in  question  and  that  the  com- 
pensation he  was  to  have  was  above  250  dollars.  Case  not  distin- 
guishable from  Lazari's  Executors  v.  Peytavin,  9  Martin,  566. 
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Coe  et  ah  v.  Parnel  et  al.     XII.  355. 

EVIDENCE  being  too  vague  and  unsatisfactory  as  to  the  title  to 
lands,  the  justice  of  the  case  requires  the  cause  to  be  remanded  for  a 
new  trial. 


Balio  v.  Wilson,  Tutrix,  &c.     XII.  358. 

A  district  court  can  not,  by  a  new  decree,  change  its  former  judgment  after  the  expira- 
tion of  the  term  in  which  it  was  rendered,  unless  on  a  new  trial  granted. 

APPEAL  from  the  court  of  the  sixth  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  founded  on  a  judgment  or  decree,  heretofore  rendered 
in  the  court  below,  by  which  a  mortgage  and  confession  of  judgment, 
existing  against  J.  H.  Gordon,  the  former  husband  of  the  defendant, 
was  declared  executory  against  her  as  tutrix  of  her  minor  children; 
in  which  decree  it  is  ordered,  that  all  the  estate  of  the  deceased  should 
be  sold  by  the  tutrix  according  to  law,  reserving  to  the  plaintiffs  the 
benefit  of  their  privilege  and  mortgage  on  the  proceeds  of  the  sale  of 
said  mortgaged  property,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  same.  The  plaintiff  alleges,  that  the  former  decree  has 
not  been  complied  with  by  the  defendant,  and  prays  immediate 
seizure  and  sale  of  the  mortgaged  premises.  The  answer  of  the 
defendant  contains  a  general  denial,  and  a  special  plea  in  bar  of  the 
first  judgment,  as  above  cited,  and  a  compliance  with  all  its  com- 
mands so  far  as  she  was  able  legally  to  comply  therewith. 

The  judgment  and  decree  in  the  present  case  differ  but  little  from 
that  formerly  rendered  by  the  same  court.  The  mortgaged  premises 
are  now  directed  to  be  sold  by  the  judge  of  probates,  for  ready  money, 
or  so  much  thereof  as  will  satisfy  the  plaintiff's  claim,  as  founded  on 
the  former  order,  &c. 

From  this  judgment  the  defendant  appealed;  and  the  plaintiff,  in 
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answering  on  the  appeal,  alleges  error  in  those  against  them  in  not 
decreeing  an  immediate  seizure  and  sale  of  the  mortgaged  premises. 

The  first  judgment  is  not  appealed  from;  stands  unreversed  by 
competent  authority;  and  is  consequently  res  judicata  between  the 
parties  to  the  present  suit,  being  the  same  who  figured  in  the  former 
action,  and  being  a  decision  on  the  same  subject  matter.  If  it  has 
injured  the  parties  by  illegally  adjudicating  on  their  rights,  the  rem- 
edy was  by  appeal,  in  which  the  merits  might  have  been  fairly 
tested.  But  it  is  the  opinion  of  this  court,  that  the  district  court  has 
mistaken  its  powers  in  attempting,  in  the  last  decree,  to  change  and 
modify  its  former  judgment,  after  the  expiration  of  the  term  irf  which 
it  was  rendered,  unless  on  a  new  trial  granted. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled;  and  that 
judgment  be  rendered  for  the  defendant  and  appellant,  with  costs  in 
both  courts. 

Wilson,  for  the  plaintiff. 

Thomas >  for  the  defendant. 


Cox  v.  Martin's  Heirs.     XII.  361. 

Opposition  being"  made  to  the  payment  of  plaintiff's  debt,  is  enough  to  require  a  ckussifT*- 
cation  of  creditors  before  payment  by  the  beneficiary  heirs. 

APPEAL  from  the  court  of  the  sixth  district 

Mathews,  J.,  delivered  the  opinion  of  the  court.* 
This  case  is  submitted  to  the  court  for  decision,  without  argument; 
reference  being  made  by  the  counsel  of  the  parties  to  the  arguments 
used  in  the  case  of  Maria  C.  Wilson,  tutrix,  ads.  J.  L.  Balio,  in  which 
judgment  has  just  been  pronounced.  The  difference  between  the 
two  cases,  will  be  best  understood  by  a  short  statement  of  the  com- 
mencement and  proceedings  in  each. 

In  the  case  already  adjudged,  an  action  was  instituted  in  the  dis- 
trict court,  against  Mrs.  Wilson,  as  tutrix  of  her  minor  children,  to 
cause  a  judgment  against  their  ancestor,  confessed  in  a  certain  mort- 
gage, as  set  forth  by  the  plaintiff  in  the  petition,  to  be  revived  and 

*  Porter,  J.,  did  not  join  in  the  opinion,  having  been  of  counsel  in  the  cause. 


824  SUPREME  COURT. 

[Cox  0.  Martin's  Heirs.] 

made  executory  against  his  heirs,  in  pursuance  of  the  rule  of  the  Civil 
Code,  which  forbids  the  seizure  of  the  property  of  a  widow  in  com- 
munity, or  of  heirs,  until  after  having  caused  to  be  declared  executory 
against  them  the  title  executed  by  the  husband,  or  the  deceased— p. 
490,  art  7. 

In  that  suit  judgment  was  rendered,  from  which  no  appeal  was 
taken,  but  a  subsequent  suit  instituted,  in  the  same  tribunal,  to  cause 
it  to  be  executed,  which  proceeded  to  final  judgment,  was  appealed 
from,  and  has  been  adjudged  in  the  appellate  court  as  seen  in  their 
decision. 

In  this  case  now  under  consideration,  the  appellant  seeks  to  have 
a  judgment,  obtained  against  J.  M.  Martin  during  his  life  time,  made 
executory  against  his  heirs,  who  are  of  full  age,  and  have  accepted 
his  succession  with  the  benefit  of  an  inventory.  In  their  answer  they 
declare  the  estate,  which  they  have  thus  accepted,  to  be  insolvent, 
and  pray  that  execution  of  the  judgment,  against  their  ancestor,  should 
be  stayed,  until  a  classification  of  all  the  debts  due  by  his  estate  should 
be  made  by  the  judge  of  probates  of  the  parish  of  Rapides.  The 
judgment,  which  is  revived  by  the  present  suit,  contains  a  decree, 
ordering  the  seizure  and  sale  of  a  certain  tract  of  land  therein  men- 
tioned, as  being  subject  to  the  plaintiff's  demand,  by  a  tacit  lien  and 
purely  such  as  the  law  accords  to  vendors.  The  district  court  having 
stayed  execution,  as  prayed  for  by  the  defendants,  the  plaintiff  ap- 
pealed. 

In  cases  of  vacant  estates  we  have  had  occasion,  during  the  last 
term  of  the  court  in  Opelousas,  to  express  our  opinion  on  the  course 
of  conduct  to  be  pursued  by  curators,  and  the  right  of  creditors  to 
enforce  payment  of  their  debts;  and  should  it  appear,  that  beneficiary 
heirs  are  in  a  situation  similar  to  curators  of  vacant  estates,  or  that 
their  legal  functions  are  strongly  analogous,  we  may  safely  refer  to 
the  reasoning  in  that  case,  as  forming  a  just  basis  for  a  decision  in  the 
present. 

A  curator  cannot  pay  the  debts  of  the  vacant  succession,  without 
the  authorisation  of  the  judge  of  probates;  and  in  case  of  insolvency, 
classification  must  be  made. 

On  referring  to  the  Civil  Code,  where  it  treats  of  heirs  with  the 
benefit  of  an  inventory,  it  seems  that  they  are  placed  nearly  on  the 
same  footing  with  curators  of  vacant  estates,  in  relation  to  the  admin- 
istration of  their  ancestor's  successions. 

In  p.  168,  art  104,  we  find  it  laid  down,  that,  although  the  heir 
who  accepts  with  the  benefit  of  an  inventory,  be  really  the  lawful 
heir,  and  true  successor  of  the  deceased,  the  effect,  however,  of  the 
benefit  of  an  inventory,  is  to  make  him  appear,  in  the  eyes  of  the 
creditors  and  legatees  of  the  succession,  rather  as  the  administrator  of 
the  estate,  than  as  the  true  heir  and  proprietor  of  it  They  may  be 
required,  under  certain  circumstances,  to  give  security  for  the  value 
of  the  property  contained  in  the  inventory;  and  in  default  thereof, 
compelled  to  deposit  all  sums  of  money,  held  on  any  title  belonging 
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to  the  succession,  in  Bank.  Ibid.  art.  107.  On  opposition  made  by 
any  creditor,  they  are  prohibited  from  paying  the  debts  of  the  succes- 
sion, otherwise  than  in  the  order  and  manner  settled  by  the  judge. 
Same  authority,  art.  108. 

It  is  clear,  from  the  evidence  in  this  case,  that  opposition  has  been 
made  to  the  payment  of  the  plaintiff's  debt  by  the  heirs  themselves, 
who  claim  to  be  privileged  creditors  to  a  large  amount.  There  is, 
perhaps,  no  proof  of  insolvency,  as  alleged  in  the  answer;  but  the 
opposition,  as  it  appears,  in  the  record  of  the  heirs  of  Martin  v.  Tho- 
mas C.  Scott,  is  enough  to  require  classification,  before  payment  by 
the  beneficiary  heirs.  All  the  arguments  used  against  the  correctness 
of  the  judgment  of  the  district  court,  are  drawn  from  inconvenience, 
a  most  fruitful  source  of  reasoning  in  all  cases  of  litigation,  but  which 
must  yield  to  positive  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Johnston,  for  the  plaintiff. 

Thomas,  for  the  defendant. 


Surgat  v.  Potter  et  al.     XII.  365. 

WHERE  an  agent,  without  authority  to  sell  otherwise  than  for 
cash,  sold  upon  credit,  if  the  principal  sue  both  agent  and  his  vendee  for 
the  value  of  the  goods,  and  demand  the  interest  which  had  been 
stipulated  as  the  consideration  of  the  extension  of  the  period  of  the 
credit:  Held,  that  he  thereby  approves  and  ratifies  the  act  of  his 
agent.     Ratihabitio  tnandato  comparator. 


Vol.  II.— 28 
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Muse  v.  Rogers's  Heirs.     XII.  372. 

IN  this  case,  before  the  trial,  the  plaintiff  having  obtained  a  judg- 
ment for  750  dollars  in  the  suit  referred  to  in  the  petition,  prayed 
that  the  amount  of  it  might  be  compensated,  and  the  heirs  perpetually 
enjoined  from  proceeding  on  their  judgment,  except  for  the  balance. 
A  final  decree  was  made  accordingly.  This  court  will  not  disturb 
the  judgment 


Mayes  v.  Calvit.     XII.  373, 

THIS  case  turns  on  a  question  of  fact. 


Baldwin  t>.  Gordon  et  ah     XII.  373. 

APPEAL  from  the  court  of  the  sixth  district. 

This  was  a  suit  on  an  appeal  bond  in  the  usual  form.  Plaintiff 
avers  that  defendants  failed  to  prosecute  their  appeal  with  effect, 
whereby  they  and  their  security  have  become  responsible  to  him  for 
the  amount  of  the  judgment  with  costs;  that  further  the  principal 
defendant,  tutrix,  has  made  herself  responsible  for  the  debts  of  her 
minor  children.  The  tutrix  answers  denying  these  allegations, 
alleges  that  she  appealed  as  tutrix,  and  that,  subsequently  to  plain- 
tiff's judgment,  a  decree  was  rendered  by  the  court  of  the  sixth  dis- 
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trict,  ordering  a  sale  of  all  the  property  of  the  succession  and  sus- 
pending execution  until  the  proceeds  thereof  should  be  due,  which 
period  had  not  arrived.  The  surety  pleaded  the  general  issue,  dis- 
cussion, benefit  of  all  exceptions  that  the  principal  debtors  were 
entitled  to,  and  also  the  order  of  the  district  court  ordering  a  sale  of 
the  property  of  James  H.  Gordon,  deceased,  a  classification  of  the 
debts  due  by  his  estate,  and  a  suspension  of  all  proceedings  at  law 
against  it — which  judgment  he  avers  was  the  reason  why  the  appeal 
was  not  prosecuted  with  effect.    The  plaintiff  introduced  in  evidence, 

The  bond  executed  by  the  defendants;  it  is  in  the  usual  form,  and 
dated  on  the  22d  of  June,  1820. 

Also,  two  executions — one  dated  the  9th  of  January,  1821,  on 
which  the  sheriff  returned  that  he  had  seized  a  quantity  of  cotton, 
and  advertised  it  for  sale,  but  that  he  had  been  enjoined  from  selling 
it  by  an  order  of  the  district  court— -another,  which  had  issued  on  the 
16th  of  July,  of  the  same  year,  and  on  which  the  sheriff  had  endorsed 
that  he  could  not  find  any  property  of  the  defendants,  excepting  three 
tracts  of  land,  which  were  so  incumbered  that  it  would  be  impossible 
to  make  any  money  of  them,  and  that  the  plaintiff  had  refused  to 
have  them  seized. 

The  judgment  in  the  case  of  Balio  and  Others  v.  Heirs  of  Gordon, 
makes  a  part  of  the  record;  by  this  judgment  the  tutrix  is  directed  to 
sell  all  the  property  according  to  law,  and  the  execution  of  the  plain- 
tiffs, in  that  suit,  is  suspended— but  there  is  no  order  staying  all  pro- 
ceedings against  her,  or  ordering  a  meeting  of  creditors. 

The  petition  of  one  of  the  defendants,  praying  an  injunction  against 
the  execution  issued  on  the  original  judgment  obtained  by  the  pre- 
sent plaintiff,  was  also  introduced;  it  states,  that  the  execution  had 
issued  irregularly;  that  she  had  sold  a  considerable  part  of  the  estate 
to  pay  the  debts;  that  the  claims  were  filed  and  classed  by  the  parish 
judge,  and  directed  to  be  paid  in  the  legal  order. 

On  this  evidence,  the  judge  a  quo  dismissed  the  plaintiff's  petition, 
without  prejudice  to  his  future  rights;  and  from  the  decree,  so  far  as 
it  regarded  Gordon  the  surety,  the  plaintiff  has  appealed. 

It  is  contended  he  cannot  recover,  because  he  has  not  discussed  the 
property  of  the  principal  debtor. 

In  this  case  two  executions  have  been  returned  unsatisfied,  and 
admitting  the  defendant  not  to  be  concluded  by  these  returns,  and 
that  he  can  still  plead  discussion,  he  has  not,  in  this  case,  complied 
with  the  law  which  confers  that  privilege  on  him;  for  it  is  not  suffi- 
cient to  say  that  the  debtor,  for  whom  he  bound  himself,  has  property; 
he  must  point  out  in  what  that  property  consists,  and  where  it  is  situ- 
ated, and  he  must  furnish  money  sufficient  to  carry  the  discussion  into 
effect  Civil  Code,  430,  arts.  8  and  9.  Hemes  v.  Canfield,  9  Mar- 
tin, SS9. 

It  is  next  urged,  that  the  surety  is  entitled  to  all  exceptions  which 
the  principal  debtor  could  enjoy  the  benefit  of;  and  these  exceptions, 
in  this  case,  are  said  to  be: —  . 
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1.  That  the  tutrix  was  not  obliged  to  prosecute  the  appeal,  in  con- 
sequence of  a  judgment  in  the  case  of  Balio  and  Others  against  her. 

2.  That  the  property  of  the  estate  of  J.  H.  Gordon  has  been  sold 
by  the  court  of  probates,  in  pursuance  of  an  order  of  the  district 
court,  and  that  she  has  been  prevented  from  discharging  this  claim,  as 
the  terms  of  payment  given  on  the  sale  of  that  property,  are  not  yet 
expired. 

I.  The  judgment  in  the  case  of  Balio  and  Others  v.  Heirs  of  Gor- 
don* cannot  in  any  manner  affect  the  rights  which  the  plaintiff  may 
have  acquired  in  virtue  of  the  bond  executed  to  him.  It  was  res 
inter  alios  acta.     Part.  3,  tit.  22, 1.  20;  9  Martin,  376. 

The  principal  debtors  were  not  excused  from  carrying  up  this  ap- 
peal by  the  decree  in  that  case.  Either  the  judgment  obtained  in 
the  first  instance  against  them,  was  correct,  or  it  was  not.  If  it  was 
correct,  they  should' not  have  appealed  from  it.  If  it  was  erroneous, 
they  ought  to  have  prosecuted  their  appeal  with  effect.  And  if  they 
failed  to  do  so,  they  have  not  only  revived  that  original  judgment, 
but  they  have  made  themselves  responsible  on  the  new  contract,  by 
which  they  engaged  they  would  reverse  the  judgment,  or  satisfy  it. 

But  it  is  said,  that  by  the  order  of  the  district  court,  the  whole  of 
the  property  belonging  to  the  succession  was  directed  to  be  sold,  and 
therefore  prosecuting  the  appeal  was  unnecessary. 

This  conclusion  cannot  receive  our  assent.  It  is  true,  the  placing 
the  property  out  of  the  reach  of  a  creditor,  who  wished  to  seize  upon 
it  to  the  injury  of  others,  may  have  been  the  object  for  which  the  de- 
fendants appealed.  But  the  object  which  they  had,  in  appealing,  is 
a  quite  distinct  question,  from  the  rights  acquired  by  the  plaintiff 
under  the  contract  formed  by  that  step.  And,  although  attaining  the 
end  they  had  in  view,  by  a  decree  in  another  suit  to  which  the  plain- 
tiff was  not  a  party,  may  have  answered  their  purpose,  yet  it  does 
not  discharge  their  bond;  for  the  condition  of  it  was  not  that  they 
would  obtain  a  decree  of  the  district  court,  but  that  they  would  pro- 
secute their  appeal  with  success;  and  this  brings  us  to  the  next  and 
last  question  in  the  cause,  whether  the  principal  debtor,  being  placed 
in  a  situation  in  which  she  cannot  make  payment,  recourse  can  be 
had  against  the  surety? 

The  surety  is  not  entitled  to  every  exception  which  the  principal 
debtor  may  urge.  He  has  a  right  to  oppose  all  which  are  inherent 
to  the  debt,  not  those  which  are  personal  to  the  debtor.  Civil  Code, 
432,  art.  21.  Pothier  distinguishes  them  into  exceptiones  in  perso- 
nam, and  exceptiones  in  rem.  The  latter,  which  go  to  the  contract 
itself,  such  as  fraud,  violence  or  whatever  entirely  avoids  the  obli- 
gation, may  be  pleaded  by  the  surety;  but  the  former,  which  are 
grounded  on  the  insolvency  or  partial  solvency  of  the  debtor,  or  which 
result  from  a  cession  of  his  property,  or  are  the  consequence  of  his 
minority,  cannot  be  opposed  to  the  creditor.  Pothier  on  Obligations, 
380-381. 

In  the  case  before  us,  the  objection  that,  since  executing  this  bond, 
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one  of  the  principal  debtors  has  obtained  from  a  court  of  competent 
jurisdiction,  an  order  directing  a  sale  of  all  the  property  of  the  suc- 
cession she  represents,  and  by  that  means  suspending  the  payment 
of  debts  due  by  it,  cannot  be  distinguished  from  the  case  of  partial 
solvency  put  by  the  author  to  whom  we  have  referred. 

It  is  unnecessary  to  examine  the  objection,  that  the  plaintiff  pre- 
vented tne  sheriff  from  levying  on  real  estate  of  the  defendants,  for 
the  same  evidence  which  informs  us  of  the  fact,  states  that  it  was  so 
incumbered  no  money  could  be  made  out  of  it 

We  have  not  a  doubt  but  the  plaintiff  ought  to  recover. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed — and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiff  do  recover  of 
the  defendant  the  sum  of  578  dollars,  with  interest  on  550  dollars  of 
said  sum,  from  the  28th  of  April,  1820,  until  paid;  the  costs  of  the 
court  in  the  first  instance,  and  those  of  this  appeal. 

Thomas,  for  the  plaintiff. 

Bullard,  for  the  defendant 


Shewell  v.  Stone.     XII.  386. 

PROOF  of  agency  in  the  person  who  brings  suit  for  another,  may 
rightfully  be  demanded:  but  if  the  evidence  be  not  brought  up  to 
enable  this  court  to  judge  whether  the  authority  of  the  agent  was 
proved  or  not,  it  cannot  upon  a  bill  of  exceptions,  which  is  to  a  point 
of  law  only,  reverse  a  judgment  for  erroneons  decisions  in  matters  of 
fact 


28' 
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Hinson  et  al.  v.  Ogden  et  ah     XII.  389. 

APPELLANTS  failing  to  bring  up  record,  appellees  did  it,  and 
required  affirmance  of  judgment  with  costs:  which  was  granted. 
See  Yeiser  v.  Smith,  12  Martin,  293,  and  cases  there  cited.  Also 
damages. 


Hooter's  Heirs  v.  Tippet.     XII.  390. 

Collateral  kindred  claiming  as  heirs  roust  establish  the  death  of  relatives  in  the  ascending 

line. 

APPEAL  from  the  court  of  the  sixth  district 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs,  as  heirs  of  Jacob  Hooter,  claimed  land  in  the  pos- 
session of  the  defendant.  He  denied,  among  other  pleas,  that  they 
were  such.  There  was  judgment  for  the  defendant,  and  they  ap- 
pealed. • 

They  showed,  that  Jacob  Hooter  is  dead,  and  that  he  left  a  brother, 
Philip"  Hooter,  one  of  the  plaintiffs;  that  the  other  plaintiffs  are  the 
deceased's  nephews  and  nieces. 

There  is  no  principle  better  established  than  that  which  requires 
that  the  party,  who  alleges,  is  bound  to  establish  every  positive  fact 
which  is  necessary  to  support  his  allegation,  if  it  be  denied. 

The  plaintiffs  allege,  that  they  are  heirs;  they  must,  therefore, 
prove  the  death  of  their  ancestor,  and  that  they  are  his  immediate 
kindred,  entitled  to  the  inheritance. 

A  son  may  allege  he  is  the  only  son;  and  the  fact  that  there  is  not 
any  brother  or  sister  of  his,  being  a  negative  one,  needs  not  to  be 
proved  by  him.  The  grandson  must  prove  the  death  of  his  own 
father,  the  ancestor's  son;  for,  by  alleging  he  is  the  grandson,  he 
impliedly  admits  there  was  a  nearer  heir,  at  whose  death  alone  he 
could  succeed. 
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In  the  ascending  line,  the  father  may  allege  himself  heir,  and  aver 
that  his  son  had  no  issue;  and  this  being  a  negative  fact,  he  is  not 
bound  to  prove. 

But  if  the  grandfather  were  to  sue,  he  would  be  bound  to  prove 
the  death  of  his  own  son,  the  father  of  the  deceased:  for,  being  an 
heir  in  the  second  degree  of  his  line,  he  ought  to  show  that  the  heirs 
in  the  first  line,  who  once  existed,  are  out  of  his  way. 

Now  the  brothers,  heirs  in  the  collateral  line,  which  is  not  called 
to  the  inheritance  till  after  the  descending  and  ascending,  must  allege 
there  is  no  heir  of  the  descending  line;  and  this  being  a  negative  fact, 
is  not  to  be  proved.  They  must  further  aver,  that  there  are  no  heirs 
of  the  ascending  line;  but,  as  every  man  has  or  had  relations  in  the 
ascending  line,  those  who  claim,  as  collateral,  must  show  that  the 
relations,  in  the  ascending  line,  have  ceased  to  exist,  by  giving  evi- 
dence of  their  death,  or  by  showing  that  one  hundred  years  have 
elapsed  since  the  birth,  in  which  case  death  is  presumed,  and  not 
before. 

In  this  case,  no  evidence  is  given  that  the  father  of  Jacob  Hooter 
is  dead,  or  that  one  hundred  years  have  elapsed  since  his  birth;  and 
the  mother,  and  other  ascending  heirs,  being  unaccounted  for,  the 
heirship  of  the  plaintiffs  is  not  established. 

The  death  of  the  plaintiff's  father,  says  Peake,  and  of  the  plain- 
tiff's mother,  are  next  to  be  proved;  and  if  there  existed  any  other 
person  in  the  pedigree,  who  stood  before  the  lessor  of  the  plaintiff, 
the  latter  should  be  prepared  to  show  the  death  of  such  a  person; 
for,  by  the  general  rules  of  law,  he  who  asserts  the  death  of  another, 
who  was  once  living,  must  prove  the  death,  whether  the  affirmative 
issue  be  that  he  is  dead  or  living.     Law  of  Evidence,  419. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  there 
be  judgment  for  the  defendant  as  in  the  case  of  nonsuit,  with  costs  in 
the  district  court;  those  in  this,  must  be  paid  by  the  defendant — 
Sassman  v.  Aym6  and  Wife,  9  Martin,  257. 

Bullard  and  Thomas,  for  the  plaintiffs. 

Wilson,  for  the  defendant. 
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Bullett  v.  Serpentine.     XII.  393. 

DECIDED,  that  a  party  sued  on  a  note  may  be  required  to 
answer  on  oath  whether  he  did  not  subscribe  and  die  payee  endorse 
it,  and  on  refusal  the  facts  will  be  taken  for  confessed.  The  Civil 
Code  recognises  one  instance  only  in  which  the  party  may  refuse  to 
answer:  i.  e.  when  he  might  thereby  arraign  himself  of  a  crime. 
Civil  Code,  316,  art  261.* 


■•"^ atw 


Serpentine  v.  Slocum.     XIL  395. 

RECORD  containing  no  statement  of  facts,  bill  of  exceptions,  &c, 
judgment  of  court  below  affirmed  with  damages. 


Martin  v.  Turnbull.     XII.  395. 

THIS  was  a  dispute  about  the  limits  of  adjoining  tracts  of  land. 

The  Court  said: 

In  deciding  this  case,  it  is  necessary  to  consider  the  original  right 
and  pretension  of  title  set  up  for  the  grantees,  under  whom  the  pre- 
sent parties  claim.  That  of  E.  Biggs  is  wholly  indefinite,  being 
what  may  be  termed  a  simple  settlement  right.    Those  of  Dawd 

•  See  Gray  etale.  Gentry,  2  Martin,  154,  and  Scott  v.  Billings,  J&,  158,  where  the 
Superior  Court  suspended  its  opinion  on  this  point. 


SEPTEMBER  TERM,  1822.  333 

[Martin  v.  Turnbull.] 

and  Gurnet  are  supported  by  requettes,  which  specify  a  certain  and 
definite  quantity  of  land;  and  in  this  respect  are  of  greater  dignity 
than  a  bare  possession,  which,  without  any  color  of  title,  can  only 
give  a  pretence  of  right  to  the  extent  of  land  actually  enclosed  and 
occupied.  It  is  true  that  the  laws  of  the  United  States  did  accord  to 
settlers,  under  certain  circumstances,  a  right  to  obtain  a  title  to  six 
hundred  and  forty  acres,  or  a  section  of  land ;  but  a  right  thus  granted 
can,  on  no  principles  of  law  or  justice,  be  so  construed  as  to  interfere 
with  the  claims  of  other  actual  settlers,  equally  aided  and  protected 
by  law,  who  exhibit  evidence  of  a  right  or  claim  to  a  certain  and 
definite  quantity  of  land,  which  ought  to  be  satisfied  before  a  claim 
tinder  simple  settlement  can  take  any  thing. 

According  to  this  view  of  the  subject  we  are  of  opinion,  that  the 
defendant  has  shown  a  better  title  to  hold  fifteen  arpents  in  front  by 
the  ordinary  depth,  than  the  plaintiff  has  to  recover  his  full  quantity 
of  six  hundred  and  forty  acres.  But  Dawd's  requette  calls  for  the 
land  since  confirmed  to  E.  Biggs,  as  a  limit  above,  which  clearly 
admits  that  she  had  land  there,  but  at  the  distance  of  five  arpents 
above  Gurnet's  claim,  for  which  it  also  calls  below.  Now,  if  there 
did  exist  any  known  and  established  limit  between  Dawd  and  Mrs. 
Biggs,  this  might,  perhaps,  control  his  claim  to  the  definite  quantity 
of  five  arpents  in  front;  but  there  is  no  proof  of  any  line  having  been 
run  between  their  tracts  of  land,  during  the  time  which  they  occupied 
them.  There  is  some  vague  and  unsatisfactory  evidence  by  witnesses, 
as  to  the  point  of  limit  on  the  bayou,  which  seems  to  have  been  dis- 
regarded by  the  court  below,  and  from  which  we  are  unable  to  es- 
tablish any  point  with  sufficient  certainty  to  diminish  Dawd's  front 
of  five  arpents;  and  are  therefore  of  opinion,  that  the  district  court 
was  correct  in  adjudging  to  the  defendant  the  full  front  of  fifteen 
arpents. 

The  next  question  is,  as  to  the  course  which  the  side  lines  ought 
to  run:  this  has  been  settled  by  the  district  court,  and  it  conforms  to 
the  course  of  the  plaintiff 's  upper  line,  as  given  by  the  public  surveyor 
in  surveying  his  claim.  In  relation  to  him,  we  can  perceive  no  good 
reason  to  alter  the  direction  as  settled  by  the  judgment  below;  and 
as  the  defendant  did  not  appeal,  and  has  not  alleged  errors  in  his 
answer  on  the  appeal  taken  by  the  plaintiff, 

It  is,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  dis- 
trict court  be  affirmed,  and  that  the  appellant  pay  the  costs  of  this 
appeal. 

Thomas,  for  the  plaintiff. 

Wilson,  for  the  defendant. 
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Lafariere  v.  Sanglair  et  ah     XIL  399. 

DECIDED,  that  to  a  bill  of  sale  which  stated  that  the  purchasers 
(of  whom  there  are  two)  gave  his  note  for  1500  dollars,  they  may 
show  that  each  gave  a  note  for  750  dollars.  The  pronoun  his  implies 
the  fact  that  each  gave  a  note,  which  must  have  been  for  750  dollars: 
to  pay  1500  dollars  in  his  note  of  hand  is  not  inconsistent  with  two 
notes  of  750  dollars  being  given. 


Leblanc  v.  Sanglair  et  al.     XII.  402. 

DECIDED,  that  there  is  no  difference  between  a  want  and  a 
failure  of  consideration.  Each  may  be  set  up  as  a  defence,  not  only 
against  the  original  payee,  but  also  against  an  endorsee  who  took  the 
note  with  the  knowledge  of  an  equitable  circumstance  entitling  the 
maker  to  avail  himself  of  the  defence.  3  Johns.  124,  465;  5  Mass. 
299;  Chitty  on  Bills,  84,  a. 


Skillman  and  Wife  v.  Lacey  et  ah    XII.  404. 

Evidence  that  what  an  act  shows  to  have  been  a  sale  was  a  datum  enpaiemetU  is  evidence 
'  against  what  is  contained  in  the  act,  and  must  not  be  received. 

APPEAL  from  the  court  of  the  fifth  district 
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Martiw,  J.,  delivered  the  opinion  of  the  court.* 

At  the  January  term  1819,  of  this  court,  Mrs.  Skillman  (then 
widow  Haynie)  recovered  judgment  against  the  curator  of  her  former 
husband's  estate,  and  was  directed  to  be  classed  as  a  mortgage  cre- 
ditor. Her  object,  in  the  present  suit,  is  to  obtain  a  writ  of  seizure 
and  sale  of  certain  negroes,  sold  by  her  husband  to  Lacey,  and  one 
of  them  by  the  latter  to  Borell,  the  other  defendant,  who  brought 
him  in  as  his  warrantor.     6  Martin,  41. 

They  resist  the  claim,  on  the  score  of  there  being  other  property 
of  the  estate  in  the  hands  of  the  curator,  or  the  plaintiff  herself;  and 
they  allege,  that  Haynie  did  not  sell  the  negroes  to  Lacey,  but  gave 
them  in  payment  for  a  debt,  for  which  the  latter  had  a  privilege  on 
a  plantation  of  said  Haynie,  which  has  since  been  sold  on  an  execu- 
tion, at  the  plaintiff's  suit,  for  4450  dollars,  being  the  two-thirds  of 
the  valuation,  and  which  she  afterwards  sold  for  8000  dollars,  and 
on  which  Lacey  claims  a  higher  privilege  than  the  plaintiffs. 

There  was  judgment  for  the  defendants,  and  the  plaintiffs  ap- 
pealed. 

Our  attention  is  first  called  to  a  bill  of  exceptions,  taken  by  their 
counsel,  to  the  opinion  of  the  district  court,  overruling  his  objections 
to  the  introduction  of  parol  evidence,  to  show  that  the  negroes  were 
not  sold,  but  given  in  payment,  in  contradiction  to  the  written  proof 
which  results  from  an  act  of  sale. 

If  there  were  no  writing,  evidencing  the  manner  in  which  Lacey 
acquired  a  title  to  these  negroes,  parol  evidence  could  not  be  received, 
to  establish  what  the  defendants  seek  to  prove,  a  datio  in  solutum, 
or  giving  in  payment y  i.  e.  a  covenant,  by  which  these  slaves  were 
given  to  Lacey  in  payment,  or  discharge  of  his  privileged  claim — 
Civil  Code,  310,  art.  241 — the  law  imperiously  requiring  such  a 
covenant  to  be  reduced  to  writing,  and  forbidding,  in  case  it  be  dis- 
puted, the  admission  of  parol  evidence  to  prove  it. 

But  an  act  was  here  drawn  to  preserve  the  evidence  of  the  con- 
veyance of  three  slaves  by  Haynie  to  Lacey;  and  this  appears  there- 
by to  be  a  contract  of  sale.  Evidence  that  what  the  act  shows  to 
have  been  a  sale,  was  not  a  sale,  but  a  dation  en  paiement,  is  evi- 
dence against  what  is  contained  in  the  act;  and  the  law  has  said, 
such  evidence  must  be  written,  and  parol  evidence  must  not  be 
received.     Ibid.  art.  242. 

The  district  judge,  in  our  opinion,  erred  in  admitting  parol  evi- 
dence to  this  effect 

We  are  bound,  therefore,  to  disregard  all  the  parol  evidence,  thus 
illegally  received;  and  the  defendants  are  thereby  deprived  of  any 
means  of  supporting  their  assertion,  that  the  slaves  were  not  sold, 
and  that  the  plaintiffs  are  bound  to  respect  their  privilege. 

The  other  ground  of  defence  does  not  appear  less  unreasonable. 
There  is  no  evidence  of  any  estate  of  Haynie,  to  which  the  plaintiff 

*  Porter,  J.,  did  not  join  in  the  opinion,  having  been  of  counsel  in  the  ca«Be* 
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is  bound  to  resort,  before  she  comes  to  the  slaves  mentioned  in  the 
petition.  There  has  been  no  waste  of  the  property  of  the  estate,  that 
can  be  imputed  to  her. 

In  the  year  1816,  it  appears,  she  purchased  at  a  sheriff's  sale  the 
plantation  of  her  late  husband,  which  had  been  seized  to  satisfy  a 
judgment  she  had  obtained.  This  j  udgment  not  being  appealed  from, 
and  indeed  being  no  longer  appealable  from,  must  be  considered  as 
res  judicata,  and  such  as  could  be  legally  executed;  it  is  not  urged, 
that  any  of  the  formalities  which  the  law  prescribes  were  omitted. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  a 
writ  of  seizure  and  sale  issue,  as  prayed  for.  The  costs  in  both 
courts  to  be  paid  by  the  defendants  and  appellees;  and  that  the 
defendant  Borell  have  his  remedy  against  the  defendant  Lacey,  if 
the  slave  by  him  purchased  be  taken  and  sold  in  pursuance  of  the 
writ  of  seizure  and  sale,  and  that  he  have  his  costs  against  Lacey,  in 
both  courts. 

Brent,  for  the  plaintiffs. 

JVilson9  for  the  defendants. 


Bossier  et  ah  v.  Vienne  et  ah    XII.  421. 

WHEN  a  father  has  sold  a  thing  to  his  son,  at  a  very  low  price, 
the  advantage  thus  conferred  is  subject  to  collation.  Civil  Code,  194, 
205.  The  first  question  presented  by  the  case  in  hand  is,  was  the 
property  sold  by  the  father  to  this  son  at  a  low  price?  Held,  that 
the  price  obtained  for  the  land  by  the  son  two  years  and  four  months 
after,  is  a  fact  entirely  equivocal  in  relation  to  this  point,  considering 
the  great  and  frequent  fluctuation  in  the  price  of  property  in  this 
country. 
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Elishe  v.  Voorhees.     XII.  424. 

THE  conclusion  of  the  district  court  in  a  matter  of  fact  allowed  to 
prevail,  if  appellant  do  not  show  error  in  it 


Innis  v.  M'Crummin.     XII.  425. 

When  property  Lb  sold  by  certain  bounds,  and  per  averstonem,  if  there  be  a  surplus  over 

the  quantity  mentioned,  it  passes  to  the  vendee. 

APPEAL  from  the  court  of  the  sixth  district 

Porter,  J.,  delivered  the  opinion  of  the  court. 

Both  parties  in  this  case  claim  the  premises,  under  a  title  originally 
issued  to  one  Adam  Huffman,  for  a  tract  of  land  of  twenty  arpents 
front,  with  the  ordinary  depth.  At  his  death,  a  partition  of  the  pro- 
perty, held  in  community  with  the  widow,  took  place.  By  this 
division,  ten  arpents  of  land  in  front,  with  forty  deep,  being  part  of 
the  above  tract,  were  set  aside  to  the  widow;  and  the  remainder, 
which  fell  to  the  portion  of  the  heirs,  and  which  is  described  in  the 
act  of  adjudication  as  "  the  lower  half  of  a  tract  whereon  Mrs.  Huff- 
man now  resides,  containing  ten  arpents  front,  with  the  ordinary 
depth  of  forty/'  was  sold  at  public  auction,  to  George  B.  Curtis, 
under  whom  the  present  defendant  claims. 

It  being  subsequently  discovered,  that  the  tract,  originally  granted 
to  Huffman,  contained  more  than  twenty  arpents  in  front,  another 
sale  was  made  by  the  court  of  probates,  at  the  request  of  the  widow 
and  heirs,  and  the  plaintiff  became  the  purchaser  of  two  arpents  front, 
by  forty  deep,  adjoining  the  lands  of  Kenneth  M'Crummin. 

The  main,  indeed  the  only  question  in  this  case,  arises  out  of  the 
conveyances  to  Curtis,  and  to  those  claiming  under  him.  It  is  con- 
tended by  the  defendant,  that  the  expressions  used  in  the  sale, "  the 
lower  half  of  the  tract  on  which  Mrs.  Huffman  lives,  containing  ten 
Vol.  IL— 29 


338  SUPREME  COURT. 

[Innis  v.  lVTCruramin.] 

arpents  front,  with  the  ordinary  depth  of  forty,"  passed  the  half  of 
that  tract  to  the  purchaser,  though  it  may  have  contained  much  more. 
While,  on  the  other  side  it  is  urged,  that  the  enumeration  of  the 
number  of  arpents  shows  what  the  parties  understood  it  to  contain; 
that  the  particular  quantity  given  must  control  the  description  of  one 
half;  and  it  has  been  further  pressed  on  us,  that,  admitting  the  origi- 
nal purchaser  did  buy  the  one  half,  the  present  defendant  has  not 
acquired  his  right  to  that  quantity.  The  evidence  establishes  satis- 
factorily, that  all  the  right  which  Curtis  had  in  the  property,  has  been 
transferred  to  M'Crummin.  It  is  only  necessary,  therefore,  to  exam- 
ine the  question  presented  by  the  original  conveyance. 

It  was  held  by  a  majority  of  the  court,  in  the  case  of  Foucher  v. 
Macarty,  12  Martin,  273,  that  if  heirs  declare,  they  intend  to  sell  all 
the  lands  of  a  plantation  belonging  to  their  ancestor,  and  from  want  of 
knowlege  of  the  real  quantity,  describe  that  plantation  to  contain  40 
arpents  in  depth,  when  in  truth  it  had  66,  that  the  intention  to  dispose 
of  the  whole  was  controlled  by  an  enumeration  of  what  that  whole 
consists;  more  particularly,  when  the  evidence  was  satisfactory  that 
the  purchaser  had  the  same  belief,  with  regard  to  the  quantity  con- 
tained in  it. 

It  is  impossible  to  distinguish  this  case  from  that;  and  we  refer  to 
the  reasoning  used,  and  the  authorities  there  relied  on,  as  the  grounds 
of  our  decision  in  this.  It  is  clear,  that  the  heirs  had  no  knowledge 
of  the  tract  having  more  than  the  number  of  arpents  specified  in  the 
original  title.  The  land  is  inventoried  as  800  arpents:  On  a  parti- 
tion, 10  by  40  is  set  aside  as  the  widow's  half;  when  appraised,  it  is 
stated  to  be  of  the  superficies  already  mentioned;  and  Curtis's  belief 
that  he  acquired  no  more,  is  clearly  evidenced  by  the  act  of  adjudica- 
tion; for  he  did  not  purchase  by  any  limits,-  but  by  a  description  of 
10  arpents  front,  with  the  ordinary  depth. 

The  counsel  for  the  defendant  read  from  Pothier,  Traitide  Vente, 
n.  254  and  255,  to  show  that,  where  land  is  sold  per  aversionem,  if 
there  is  a  surplus  over  the  quantity  given,  it  belongs  to  the  ven- 
dee. This  is  true,  if  the  property  sold  is  by  certain  bounds  and 
limits,  or  is  a  distinct  and  separate  object,  as  a  field  enclosed,  on  an 
island  in  a  river;  because  it  is  presumed,  that  the  object  presented 
to  view  was  that  on  which  the  parties  formed  their  estimate;  or  if 
described  by  certain  boundaries,  that  both  vendor  and  purchaser  had 
their  attention  more  fixed  on  them  than  an  enumeration  of  quantity. 
But  a  description  of  property,  sold  by  the  words  "  half  of  a  tract  of 
land,"  without  any  boundaries,  is  clearly  not  within  the  principle 
which  forms  the  basis  of  the  doctrine  found  in  that  writer;  and,  if 
immediately  following  such  vague  expressions,  there  are  words 
giving  a  certain  quantity,  that  quantity  should  control  them.     • 

The  case  put  in  the  Digest,  liv.  21,  tit.  2,  liv.  45,  to  which  Pothier 
refers,  is  where  the  seller  in  delivering  a  field  said  to  contain  100 
acres,  shows  to  the  buyer  one,  the  boundaries  of  which  include  more. 
In  such  case,  the  buyer  acquires  all  that  is  delivered  to  him. 
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As  to  the  line  which  the  surveyor  states  he  found  at  the  depth  of 
38  arpents,  there  is  no  evidence  how  or  when  it  was  run  there;  or  if 
it  was  ever  consented  to  by  the  plaintiff,  or  those  under  whom  he 
claims.  It  is  contradicted  by  the  survey  of  Trudeau,  and  by  every 
instrument  of  writing,  in  virtue  of  which  this  land  has  passed  from 
the  grantee  to  the  present  defendant. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  that  the  plain- 
tiff do  recover  of  the  defendant,  the  land  claimed  in  his  petition,  and 
represented  in  the  plat  of  survey  returned  in  the  case,  between  K  B 
C  F,  with  costs  in  both  courts. 

Thomas,  for  the  plaintiff. 

Wilson,  for  the  defendant. 


Mulanphy  v.  Murray.     XII.  429. 

THE  record  not  containing  the  petition  of  appeal,  the  counsel 
who  argued  on  behalf  of  defendant,  urged  that  this  court  could  only 
dismiss  the  parties  from  before  them.  The  certificate  of  the  clerk 
that  there  was  a  petition  which  was  taken  out  by  the  appellant  is 
not  sufficient  to  establish  the  fact  of  an  appeal,  but  as  the  manu- 
script filed  contains  an  appeal  bond,  the  defendant,  by  signing  that, 
has  furnished  sufficient  proof  that  he  appealed.  Judgment  affirmed 
with  damages. 


Sompeyrac  v.  Cable.     XII.  431. 

CASE  of  a  record  so  confusedly  made  up,  four  judgments  with 
one  statement  of  facts,  which  refers  to  one  knows  not  which;  appeal 
dismissed,  without  affirmance,  with  damages. 
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Smith  v.  Roberts  et  al.     XII.  432. 

ACTION  on  two  notes,  given  as  the  price  of  certain  slaves  bought 
by  the  defendant,  Roberts,  at  the  sale  of  the  intestate,  Stafford,  whose 
administrator  endorsed  them  to  plaintiff:  the  notes  not  being  nego- 
tiable plaintiff  holds  them  subject  to  all  equitable  objections  which 
the  promissors  might  plead  to  the  payee.  Defendant  is  now  actually 
sued,  by  some  third  persons  who  claim  the  slaves  from  him  by  virtue 
of  an  alleged  title.  This  fact  authorises  defendants  to  withhold  pay- 
ment of  their  notes,  unless  tbey  be  amply  secured  against  the  proba- 
bility of  loss  which  they  may  suffer,  by  eviction  of  the  slaves  which 
constitute  the  consideration  of  their  promise.  Judgment  for  plain- 
tiff, and  that  execution  be  stayed  until  plaintiff  give  good  and  sufficient 
security  to  save  the  defendants  harmless  from  the  effects  of  any  judg- 
ment by  which  they  may  be  deprived  of  their  title  and  possession  of 
the  slaves,  &c,  &c. 


Casson  v.  Cureton.     XII.  435. 

On  &ftfa.  against  two,  if  it  be  returned, i%  Btayed  by  order  of  plaintiff  "  as  to  one  of  the 
defendants,  and  rtu.Ua  bona  as  to  the  other,  no  ca.  $a.  can  issue  against  the  other. 

APPEAL  from  the  court  of  the  sixth  district. 

Porter,  J. — This  cause  was  argued  last  year,  and  there  being  a 
difference  of  opinion  between  the  two  judges  then  present,  it  has 
stood  over  for  judgment  until  this  term. 

The  facts  of  the  case  are  so  fully  stated  in  the  opinions  which 
my  brethren  have  prepared,  that  it  is  unnecessary  for  me  to  repeat 
them.  The  question  presented  for  decision  is,  whether  a  joint  exe- 
cution, which  has  issued  against  two  defendants,  being  returned 
nulla  bona  as  to  one,  and  "  proceedings  stayed  by  order  of  plaintiff" 
as  to  the  other,  a  separate  capias  can  issue  against  him  whose  pro- 
perty could  not  be  found. 
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I  think  not.  The  act  of  1809  directs,  in  the  most  positive  terms, 
that  no  capias  ad  satisfaciendum  shall  issue,  to  imprison  the  body 
of  any  debtor,  until  due  return  by  the  sheriff,  or  other  officer  of  the 
writ  of  fieri  facias,  stating  that  sufficient  property  was  not  found  to 
satisfy  the  same.  Now,  in  this  case,  the  writ  of fieri  facias  was  not 
returned,  that  property  could  not  be  found  to  satisfy  it.  Conse- 
quently, a  capias,  against  the  body  of  the  debtor,  issued  improvi- 
dentiy. 

But  it  has  been  contended,  that  on  a  judgment  which  is  against 
two,  execution  may  issue  against  each;  and  that  if  it  may,  plaintiff 
can  legally  direct  the  sheriff  to  make  the  money  out  of  either,  on  a 
joint  execution. 

This  idea  can  only  be  sustained  on  the  ground  that  a  writ  need 
not  follow  the  directions  of  the  judgment.  But  nothing  is  clearer  to 
my  mind,  than  the  position  that  it  must  strictly  pursue  it  The  clerk 
has  no  authority  to  issue  any  other.  If  there  is  judgment  against 
two,  and  he  issues  execution  against  one,  he  does  not  exercise  a 
ministerial  duty. 

I  have  examined  all  the  books  on  our  own  law,  within  my  rGaqh 
at  this  place,  and  I  have  been  unable  to  find  any  which  affords  ir£ 
formation  on  the  point  submitted  to  us.  The  rule  is  inflexible  in 
that  system  from  which  the  names  of  our  writs  are  taken,  that  the 
form  of  the  execution  must  invariably  pursue  the  judgment. — Tidd's 
Practice,  912;  Williams'  Notes  on  Saunders,  vol.  2,  f.  72. 

Thisisthe  safest  course  to  adopt;  for  were  we  to  take  the  other,  then, 
on  a  joint  judgment  against  several  defendants,  various  writs  jf  fieri 
facias  might  be  issued  at  once,  and  at  the  same  time  capias  bfe  run- 
ning against  some  of  the  defendants.  This  would  be  contrary  to  the 
practice,  as  I  have  understood  it,  and  it  appears  to  mef  would  lead 
to  great  confusion. 

Again,  if  an  execution  can  issue  against  one  debtor,  the  converse 
of  the  position  should  be  true,  that  if  the  judgment  is  in  favor  of 
several  creditors,  each  one  might  take  out  execution  in  his  own 
name;  but  this  would  seem  contrary  to  what  we  said  in  Dufour  v. 
Camfranc,  1 1  Martin,  607. 

For  these  reasons,  and  those  contained  in  the  opinion  of  Judge 
Martin,  I  agree  that  there  should  be  judgment,  as  in  case  of  nonsuit, 
for  defendant. 

Martin,  J. — The  plaintiff  brought  an  action  against  Bradley  and 
Curtis,  on  which  the  present  defendant  became  bail  for  Bradley. 
Judgment  was  had  against  Bradley  and  Curtis,  and  execution  issued 
accordingly.  The  sheriff  returned,  that  the  proceedings  against  Cur- 
tis had  been  stayed;  that  six  head  of  cattle,  the  property  of  Bradley, 
had  been  seized  and  sold  for  48  dollars,  and  no  more  of  his  property 
could  be  found.  A  ca.  sa.  next  issued  and  was  returned  not  found, 
and  the  plaintiff  proceeded  against  the  present  defendant,  as  bail  of 

29* 
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Bradley.  There  was  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

His  counsel  urges,  that  the  ca.  sa.  against  Bradley  was  illegally 
taken,  as  the  return  of  the  execution  did  not  show  that  the  sheriff 
could  not  find  any  property  to  satisfy  it,  and  as  the  ca.  sa.  on  a  judg- 
ment against  two  cannot  be  issued  against  one  only. 

The  sheriff  was  commanded  to  seize  the  property  of  Bradley  and 
Curtis.  He  was  bound  to  comply  with  the  directions  of  his  writ, 
and  could  not  obey  the  directions  of  the  plaintiff,  in  any  thing  that 
rendered  the  situation  of  either  party  harder.  He  could  not,  of  his 
own  authority,  have  taken  the  slave  of  one  of  the  defendants,  while 
personal  property  of  the  other  was  at  hand,  without  violating  his 
duty  and  his  oath — a  violation  which  the  plaintiff's  order  could  not 
authorise. 

It  is  true,  the  plaintiff  may  waive  and  delay  the  execution  of  a 
process  which  he  has  placed  in  a  sheriff's  hands — because  its  execu- 
tion is  a  benefit  or  advantage  which  the  law  has  provided  for  him 
exclusively,  and  he  may  consequently  renounce  it.  But  though  he 
may  thus  waive  or  delay  the  execution  of  his  process,  the  mode  of 
execution  is  not  at  his  discretion  or  caprice;  because,  in  this  respect, 
the  provisions  of  the  law  concern  the  rights  of  the  defendant.  This 
mode  cannot,  therefore,be  varied  without  the  consent  of  both  parties. 

It  is  true,  in  levying  an  execution  against  two,  the  sheriff  may 
take  the  chattel  of  either;  because,  very  likely,  joint  property  is  not 
to  be  found,  and  nothing  makes  it  his  duty  to  look  for  or  seize  it  in 
preference  to  the  private  property  of  either.  The  plaintiff  may  cer- 
tainly point  out  property  liable  to  seizure;  but  the  sheriff,  who  is 
bound  to  execute  his  office  with  impartiality,  cannot  be  controlled 
by  his  directions  as  to  the  particular  chattel  to  be  seized.  Who  can 
say  that  a  sneriff  would  be  justifiable  in  refusing  to  levy  on  property, 
sufficient  to  satisfy  the  debt,  which  the  defendant  would  present,  as 
that  which  he  could  most  conveniently  spare,  and  levy  on  other 
which  he  could  not  spare  without  great  distress  to  his  family — be- 
cause the  plaintiff  insisted  on  the  latter  property  being  taken? 

If,  when  the  law  leaves  a  choice  to  the  sheriff,  he  cannot  be  con- 
trolled nor  be  justified  by  the  plaintiff's  directions,  may  these  autho- 
rise him  to  disregard  the  positive  command  of  the  writ?  When  the 
writ  commands  him  to  take  the  goods  and  chattels  of  A  and  B,  and 
if  he  cannot  find  any,  to  take  slaves;  and  if  no  slave,  the  land — may 
he  (even  with  the  plaintiff's  directions)  seize  at  once  the  land  of  B, 
when  both  slaves  and  personal  property  of  A  are  in  his  view?  I 
think  not. 

It  is  said,  the  plaintiff  might  have  sued  either  of  the  defendants 
alone;  so,  after  judgment,  he  may  proceed  against  either,  and  take 
out  his  execution  against  one  only.  I  believe  that  the  clerk  cannot 
model  writs  at  the  command  of  the  parties;  that  he  must  pursue 
that  which  the  law  has  provided,  and  our  statute  has  provided  one 
which  follows  the  judgment.     1805,  c.  §  14. 
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The  execution  must  agree  with  the  judgment,  and  must  be  sued 
out  in  the  joint  names  of  all  the  plaintiffs  or  defendants,  otherwise  it 
will  not  warrant  the  judgment.  Penoyis  v.  Brace,  1  Ld.  Raym. 
244;  S.  C.  1  Salk.  319;  2  Saunders,  72,  k.  in  notis. 

This  principle,  though  drawn  from  the  books  of  the  common  law 
of  England,  must  be  recognised  as  grounded  on  the  soundest  basis. 
The  clerk  is  a  mere  ministerial  officer;  he  has  no  authority  but  the 
judgment,  to  issue  the  writ  which  is  to  deprive  a  man  of  his  property 
or  liberty.  He  must,  therefore,  strictly  and  closely  follow  the  judg- 
ment, which  is  the  sole  authority  which  warrants  the  execution. 

I  conclude,  that,  while  it  did  not  appear  that  no  property  of  either  of 
the  defendants  could  be  found  to  satisfy  the  execution,  issued  against 
Bradley  &  Curtis,  a  ca.  sa.  could  not  legally  issue;  for  the  statute 
expressly  provides,  that  no  writ  of  capias  ad  satisfaciendum  shall 
issue  until  after  due  return,  by  the  sheriff  or  other  officer  of  the  writ 
of  fieri  facias,  stating  that  sufficient  property  was  not  to  be  found  to 
satisfy  the  judgment.     2  Martin's  Digest ,  1. 

That  if  a  ca.  sa.  could  have  legally  issued,  it  ought  to  have  followed 
the  judgment  and  be  directed  against  both  defendants.  A  separate 
ca.  sa.  against  one  defendant,  on  a  joint  judgment  against  two,  cannot 
be  supported.     6  1\R.  525;  Corny ns,  129. 

As,  therefore,  the  ca.  sa.  issued  intempestively  and  improperly 
against  one  of  the  defendants  only,  the  proceedings  against  the  bail 
were  premature. 

I  think  that  the  judgment  of  the  district  court  ought  to  be  annulled, 
avoided  and  reversed;  and  there  should  be  judgment  for  the  defen- 
dant, as  in  the  case  of  a  nonsuit,  with  costs  in  both  courts. 

Mathews,  J. — This  is  an  appeal  from  a  judgment  rendered  against 
the  defendant,  on  a  bail  bond.  The  original  action  was  commenced 
by  Casson  v.  Bradley  &  Curtis,  on  an  instrument  of  writing,  in  which 
the  former  bound  himself  as  principal  debtor,  and  the  latter  as  surety. 
Bradley  alone  was  held  to  bail,  and  Cureton  became  his  bail.  Judg- 
ment was  obtained  against  both  the  original  defendants,  without  any 
plea  of  discussion  or  other  defence,  on  the  part  of  the  surety.  On 
this  judgment  a  fieri  facias  issued  against  them,  which  the  plaintiff 
directed  not  to  be  executed  on  the  property  of  the  surety;  and  on  a 
return  of  nulla  bona9  as  to  Bradley,  a  ca.  sa.  was  issued  against  him, 
and  being'returned  not  found,  judgment  was  obtained  in  the  ordinary 
mode  of  proceeding,  by  motion  against  the  bail,  from  which  he 
appealed. 

The  judgment  is  said  to  be  illegal  and  erroneous,  because  the^crf 
facias  was  improperly  executed  by  the  sheriff,  and  secondly,  there 
being  a  joint  judgment,  a  separate  ca.  sa.  could  not  legally  issue 
against  one  of  the  defendants  alone. 

Before  coining  to  any  conclusion,  on  the  correctness  or  error  of  the 
judgment  against  the  bail,  I  lay  down  the  following  principles,  which 
I  consider  as  supported  by  law. 
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1.  In  all  judgments  rendered  against  two  or  more  persons,  by  a 
competent  tribunal,  the  persons  against  whom  they  are  thus  rendered, 
are  thereby  bound  in  solidum. 

2.  Executions  on  such  judgments  may  issue  against  all,  or  any  one 
of  the  persons  thus  condemned. 

It  is  true,  in  the  present  case,  the  fieri  facias  is  sued  against  both  the 
defendants,  but  was  only  executed  on  one;  or  in  other  words,  it  was 
stayed,  by  instructions  from  the  plaintiff,  against  the  other.  This,  I 
think,  he  had  a  right  to  do;  for,  if  in  the  first  instance,  the  execution 
might  lawfully  have  issued  against  one  only,  at  the  instance  of  the 
plaintiff,  he  might  rightfully  have  directed  its  execution,  even  when 
issued  against  both,  so  as  to  prevent  the  taking  of  the  property  of  one 
whom  he  meant  to  favor;  and  certainly  most  equitably,  as  the  person 
favored  was  only  surety  in  the  original  contract 

I  am  further  of  opinion,  that  the  return  of  no  property  found,  in 
relation  to  Bradley,  authorised  a  separate  ca.  sa.  against  his  body; 
and  consequently  on  a  return  of  "not  to  be  found,"  his  bail  was 
chargeable  with  the  debt,  conformably  to  law. 

The  necessary  formalities,  required  by  the  Spanish  laws  in  the 
execution  of  judgments,  differ  so  much  from  our  present  laws  of 
practice  on  the  same  subject,  that  it  appears  to  be  difficult  to  find  any 
principle  established  by  the  former,  which  might  guide  us  clearly  in 
our  present  inquiry.  I  therefore  conclude,  that  the  decision  of  this 
case  must  rest  mainly  on  induction,  to  be  made  from  the  axioms 
above  stated;  the  most  imposing  of  which,  and  that  too  most  relied 
on,  is,  that  an  obligation,  created  by  judgment  of  a  competent  tribu- 
nal, against  two  or  more,  is  joint  and  several  in  its  effects;  and  con- 
sequently may  be  considered  in  the  light  of  several  judgments.  In 
this  view  of  the  subject,  an  execution  issued  against  one  of  the  per- 
sons condemned,  or  a  severance  of  execution,  would  not  conflict  with 
any  rule  requiring  an  execution  to  pursue  the  judgment,  on  which  it 
may  be  founded;  for  the  judgment  debtors  being  several,  as  well  as 
joint,  execution  may  be  taken  out  against  either  of  the  debtors.  2 
Bacon's  Abr.  verbo  Execution,  Wils.  ed.  725,  wherein  this  doctrine 
is  laid  down,  in  totidem  verbis. 

Thomas,  for  the  plaintiff. 

Bullard,  for  the  defendant. 
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Davis's  Heirs  v.  Prevost's  Heirs.     XII.  445. 

Whether  the  vendee  can  recover  land,  which  the  vendor  before  the  sale  haa  sworn  to 

belong  to  the  person  in  possession. 

APPEAL  from  the  court  of  the  fifth  district. 

The  petition  stated  that  the  plaintiffs  are  the  just  and  legal  owners 
of  a  tract  of  land  of  sixty  arpents  in  front,  on  the  western  side  of 
bayou  Teche,  with  the  depth  of  forty-two  arpents;  and  they  are  pre- 
vented from  enjoying  the  same  by  the  defendants,  who  have  entered 
and  taken  possession  of  the  same,  &c. 

The  defendants  pleaded  the  general  issue,  the  prescriptions  of  thirty 
years  and  ten  years. 

Macarty's  heirs  called  in  warranty,  as  vendors  of  the  defendants, 
pleaded  that  the  defendants  have  a  good  title  to  the  land,  which  was 
purchased  upwards  of  thirty  years  ago  by  their  ancestor  from  V.  Le- 
sassier;  and  the  said  Lesassier,  their  ancestor  and  themselves  have 
possessed  the  same  for  upwards  of  thirty  years;  that  the  plaintiffs, 
and  those  under  whom  they  claim,  appear  by  the  petition  to  have 
owned  the  premises  for  upwards  of  forty  years,  and  never  before 
asserted  their  title;  that  these  warrantors,  their  ancestor  and  the 
defendants  have  possessed,  with  a  good  title,  for  upwards  of  ten 
years. 

There  was  judgment  for  the  defendants,  and  the  plaintiffs  appealed. 

The  statement  of  facts  shows,  that  the  plaintiffs  produced  the 
grants  from  the  Spanish  government  to  C.  Dugat,  J.  B.  Dugat  and  J. 
B.  Labauve  for  twenty  arpents  in  front  each,  with  the  depth  of  forty- 
two,  and  conveyances  from  the  heirs  of  said  grantees  to  the  widow 
and  heirs  of  De  la  Houssaie,  and  conveyances  from  the  said  widow 
and  heirs  to  the  plaintiffs9  ancestor,  which,  it  is  agreed,  composed  a 
part  of  the  statement  of  facts. 

It  is  admitted  that  the  several  persons  above  mentioned  are  the 
heirs  of  those  whose  heirs  they  are  represented,  and  the  land- in  the 
grant  is  now  occupied  by  the  defendants  and  claimed  by  the  plaintiffs. 

The  record  of  the  suit  of  Johnson  et  al.  v.  Prevost's  Heirs,  9  Mar- 
tin, 128,  is  to  be  read  in  evidence. 

The  defendants  offered  a  deed  of  exchange  between  the  Dugats 
and  Labauve  with  De  la  Houssaie,  also  an  affidavit  of  the  latter  in 
the  land  office  of  the  United  States. 

It  is  admitted  that  the  land  claimed  by  the  warrantors'  ancestor,  at 
the  Chicot  Noir9  and  sold  to  the  defendants,  is  the  same  as  that  men- 
tioned in  the  plaintiffs'  original  grants. 
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The  plaintiffs  opposed  the  admission  of  De  la  Houssaie's  affidavit, 
and  their  right  of  exception  is  preserved  to  them. 

This  case  was  first  argued  by  Moreau,  for  the  defendants,  and 
Bullurd,  for  the  plaintiffs,  at  September  term,  1822,  but  Porter, 
J.,  declining  to  aid  in  the  decision  as  he  had  been  of  counsel,  and 
there  being  some  difference  of  opinion  between  the  other  judges,  no 
judgment  was  given  this  term. 

Subsequently,  in  September  term,  1823,  (1  Martin,  N.  S.,  650,) 
Josiah  S.  Johnston  argued  it  for  the  defendants,  and  Butlard,  for 
the  plaintiffs.  The  admission  of  De  la  Houssaie,  the  vendor,  is  thus 
stated  by  Johnston,  I  Martin,  N.  S.,  661. 

In  this  case  the  property  was  of  great  value.  The  question  pro- 
pounded to  Macarty  was  of  the  greatest  moment  to  the  fortunes  of 
those  concerned.  The  proposition  is  distinct,  certain,  and  definite; 
the  mind  of  La  Houssaie  was  fully  awakened  to  the  subject,  and 
apprised  of  all  the  consequences.  The  answer  is  full  and  precise, 
that  "  the  land  claimed,  to  wit,  eighty  arpents  front  on  both  sides  of 
the  Teche,  at  Chicot  Noir,  was  the  property  of  the  late  J.  B.  Macarty." 
The  inference  is  perfect,  that  it  did  not  belong  to  La  Houssaie.  But 
the  recognitive  act  proves,  that  at  a  period  anterior,  it  had  belonged 
to  him;  he  must  have  known  the  fact,  and  had  in  his  mind  a  distinct 
knowledge  of  the  transaction,  by  which  his  title  had  been  transferred 
to  us;  whether  by  sale  or  exchange.  The  declarant  had  a  perfect 
knowledge  of  all  the  facts;  and  perhaps  no  man  was  ever  called  on 
to  decide  a  question  of  greater  interest  or  delicacy,  in  relation  to  him- 
self. He  had  a  legal  title  under  the  grantees;  our  title  was  lost;  and 
we  had  no  means  of  proving  its  loss  or  its  contents;  and  we  had  no 
remedy,  but  by  appealing  to  the  conscience  of  the  party. 

It  being  suggested  that  facts  which  the  record  left  doubtful  might 
be  fully  established  by  remanding  the  case  for  a  new  trial,  it  was,  by 
consent,  accordingly  so  done. 

The  final  disposition  of  the  case  took  place  in  September  term, 
1827,  (6  Martin,  N.  &,  265,)  when  the  following  judgment  was  ren- 
dered. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  case  came  to  this  court  several  years  ago;  the  pleadings  are 
stated  in  12  Martin;  and  after  several  arguments,  on  a  suggestion 
that  further  evidence  was  in  the  power  of  the  parties,  the  case  was 
remanded,  with  their  consent,  for  another  trial.  There  has  been  a 
verdict  and  judgment  for  the  defendants,  and  the  plaintiffs  have 
appealed.     1  Martin,  N.  <E,  697. 

The  counsel  for  the  appellants  has  called  our  attention  to  several 
bills  of  exceptions. 

1.  When  the  cause  was  called  for  trial  in  the  district  court,  the 
counsel  for  the  defendants  presented  to  the  court  a  petition,  in  which 
they  prayed  for  a  jury;  the  application  was  refused  on  the  ground 
that  it  was  too  late,  and  the  jury  ought  to  have  been  prayed  for  in 
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the  answer.    The  court,  however,  directed  the  cause  to  be  tried  by 
a  jury;  and  the  plaintff  took  a  bill  of  exceptions. 

A  defendant  may,  in  proper  time,  pray  for  a  jury,  on  an  amended 
answer,  but  it  is  always  in  the  discretion  of  the  court  to  grant  leave 
to  file  it;  it  will  be  denied  if  the  trial  be  thereby  unnecessarily 
delayed.  In  the  present  case,  the  judge  has  certified  that  a  jury  was 
in  attendance  when  the  petition  was  presented.  When  a  party's 
real  object  is  to  have  his  cause  tried  by  jury,  he  ought  to  be  indulged, 
when  his  application  causes  no  delay.  Indeed,  the  court  may  itself 
direct  one,  ex  officio.     It  does  not  appear  to  us  that  the  court  erred. 

2.  The  plaintiffs  objected  to  the  introduction  of  the  testimony  of 
Louis  Vellieon  and  others,  for  any  other  purpose  than  to  prove  pos- 
session in  the  defendants,  because,  as  they  had  admitted  they  had  a 
written  title,  they  could  not  be  allowed  to  prove  a  verbal  one;  neither 
could  they  be  allowed  to  prove  an  assessment  for  a  payment  of  taxes 
by  paroL  The  objections  were  overruled,  and  the  plaintiffs  took  a 
bill  of  exceptions. 

The  judge  states  that  he  considered  the  parol  testimony  good  to 
prove,  1st.  the  existence  and  loss  of  a  title;  2d.  possession;  3d.  any 
circumstance  from  which  a  title  may  be  presumed,  such  as  acts  of 
ownership,  payment  of  taxes,  general  reputation  of  title,  &c;  4th, 
prescription. 

We  think  the  court  erred.  The  evidence  was  admitted  absolutely; 
now  the  court  is  to  judge  of  the  admissibility  of  testimony,  and  cannot 
discharge  itself  from  this  obligation  by  transferring  it  to  the  jury;  and 
must  be  satisfied  that  the  best  evidence  cannot  be  had,  before  it  admits 
inferior. 

3.  The  plaintiff  claims  immediately  under  deeds  from  the  heirs  of 
Delahoussaye,  to  whom  the  premises  were  transferred  by  the  heirs  of 
the  original  grantees,  whose  deed  recites  that  they  convey  in  conse- 
quence of  an  exchange  heretofore  made  by  their  ancestors,  with  De- 
lahoussaye. The  defendants  offered  in  evidence,  an  affidavit  of 
Delahoussaye,  filed  before  the  land  commissioners  of  the  United 
States,  in  which  he  declares  thai  the  premises  belong  to  the  ancestors 
of  the  defendants'  warrantees.  The  introduction  of  the  affidavit  was 
opposed  by  the  plaintiffs'  counsel;  the  objection  overruled,  and  a  bill 
of  exceptions  taken. 

The  heirs  of  Delahoussaye  derived  their  title  immediately  from  the 
heirs  of  the  grantees;  and  the  deed  by  which  they  acquired  it  is 
alleged  to  be  fraudulent  and  void,  inasmuch  as  the  fact  alleged  as 
the  inducement  to  the  transfer  does  not  exist;  that  the  recital  is  false. 
Strangers  to  a  deed  may  attack  it  when  they  show  covin  and  collu- 
sion for  the  purpose  of  defrauding  them,  between  the  parties.  If  the 
defendants  claim  under  the  original  grantees,  or  their  heirs,  by  a 
conveyance  anterior  to  that  under  which  the  plaintiffs  claim,  the 
deed  they  attack  is  not  in  their  way,  and  the  destruction  of  it  will 
not  better  their  title.  If  the  heirs  of  the  original  grantees  have  been 
deceived,  and  their  conveyance  obtained  by  fraud,  they  may  be  re- 
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lieved,  but  while  they  are  silent,  a  stranger  to  the  deed  can  only 
attack  it  on  the  allegation  of  collusion. 
We  are  of  opinion  the  court  erred. 

4.  The  affidavit  of  Delahoussaye  being  rejected,  it  is  useless  to 
inquire  whether  the  court  did  err  in  refusing  parol  evidence  to  be 
introduced  to  disprove  the  facts  alleged  in  a  deed  of  exchange 
between  the  ancestors  of  the  original  grantees  and  Delahoussaye. 

5.  As  the  opinion  we  have  expressed  on  the  introduction  of  evi- 
dence makes  it  our  duty  to  disregard  the  verdict,  it  is  useless  to 
examine  the  bill  of  exceptions  taken  to  the  charge  to  the  jury. 

The  district  court  having  admitted  illegal  evidence,  it  follows  that 
the  judgment  must  be  reversed,  and  the  verdict  set  aside.  In  such 
circumstances,  our  uniform  practice  is,  to  remand  the  case  to  be  acted 
on  by  a  new  jury;  but  the  parties  have  pressed  us  to  proceed  to  the 
examination  of  the  evidence;  and,  disregarding  the  testimony  illegally 
received,  determine  the  case  on  its  merits,  and  act  upon  it  as  if  no 
jury  had  been  prayed. 

It  would  have  been  more  agreeable  to  us  to  have  remanded  the 
case,  and  we  had  believed  that  the  variety  of  facts  to  be  examined, 
some  contrariety  in  the  testimony,  rendered  this  case  more  proper  for 
the  decision  of  the  facts  on  which  it  rests,  by  a  jury  than  by  us;  but 
the  case  has,  for  a  great  number  of  years  been  before  us,  and  both 
parties  are  anxiously  desirous  of  immediate  decision. 

We  have,  therefore,  carefully  examined  the  evidence,  and  it  does 
appear  to  us  that  what  has  been  added  to  it  since  the  case  was  re- 
manded, does  not  materially  alter  it.  Indeed,  the  evidence  varies 
very  little  from  that  in  the  case  of  Prevost's  Heirs  v.  Johnson,  9  Mar- 
tin, 123. 

We  conclude  then,  the  plaintiffs  have  fully  established  their  title  to 
the  premises,  and  that  the  defendants  have  failed  to  prove  any  in 
themselves,  or  to  establish  such  possession  in  themselves,  and  those 
under  whom  they  claim,  as  will  avail  them  under  the  plea  of  pre- 
scription. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  that  judgment 
be  entered  for  the  plaintiffs  against  the  defendants;  and  for  the  latter 
against  the  party  called  in  warranty;  and  the  case  be  remanded  to 
the  district  court,  for  the  assessment  of  damages  for  the  present  de- 
fendant, and  that  the  plaintiffs  recover  their  costs  in  both  courts. 

Brownson,  for  the  plaintiffs. 

Baker9  for  the  defendants. 
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Evans  et  ah  v.  Gray  et  al.    XII.  475. 

The  law  loci  contractus  governs  the  contract  aa  to  its  nature  and  validity;  that  loci  fori 
governs  the  remedy.  Hence,  if  the  contract  be  made  in  a  country  governed  by  the 
common  law,  where  it  soema  a  failure  of  consideration  might  not  be  pleaded  to  a  suit 
for  the  purchase  money,  but  the  buyer  must  resort  to  his  action  of  warranty  for  a 
deduction,  still  the  purchaser  might  have  pleaded  that  failure  of  consideration. 

APPEAL  from  the  court  of  the  first  district. 

The  suit  is  instituted  on  a  promissory  note,  made  in  Lexington, 
Kentucky;  and  as  the  contract  was  entered  into  in  a  country  go- 
verned by  the  common  law,  it  has  been  conceded  that  it  must  be 
construed  in  relation  to  that  system  of  jurisprudence. 

The  defence  set  up  is  an  entire  failure  of  consideration;  that  the 
note  was  given  for  a  steam  engine,  which  the  plaintiffs  had  con* 
tracted  to  furnish  of  a  quality  equal  to  any  on  the  river,  but  which 
was  defective  in  every  respect;  that  great  exertions  had  been  used 
to  make  it  answer  the  purpose  for  which  defendants  bought  it,  and 
that  after  many  trials  made,  and  considerable  expense  incurred,  it 
was  found  wholly  inadequate  and  useless,  and  had  been  laid  aside 
as  of  no  value. 

To  this  defence  the  plaintiffs  object — that  according  to  the  com- 
mon law,  it  is  not  the  partial  failure,  but  entire  want  of  considera- 
tion, which  can  be  pleaded  against  an  obligation,  given  as  security 
of  a  contract;  that  if  the  article  sold  is  of  any  value,  the  buyer  is 
Vol.  II.— 30 
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obliged  to  resort  to  his  action  of  warranty,  and  cannot  obtain  relief 
by  a  deduction,  in  the  suit  where  the  purchase  money  is  demanded. 

Several  authorities  have  been  cited  in  support  of  this  position, 
which  have  been  looked  into.  On  examining  them,  and  other  cases, 
it  is  easy  to  see  that  the  rule  is  neither  clearly,  nor  satisfactorily 
established,  in  the  country  where  they  were  decided;  and  that  they 
turn  on  distinctions  that  are  not  very  obvious,  nor  yet  very  just. 
According  to  these  decisions,  if  you  buy  property  with  warranty, 
which  is  afterwards  discovered  to  be  defective,  you  cannot  plead  a 
breach  of  the  warranty  as  a  defence,  but  are  forced  to  bring  a  sepa- 
rate action  against  the  vendor.  1  Selwyn's  Nisi  Prius,  689;  3  Es- 
pinasse's  Nisi  Prius  Cases,  83;  4  Ibid.  95.  If,  however,  the  seller 
knew  the  defect  to  which  the  thing  was  subject,  you  can  avail  your- 
self of  his  bad  faith  in  the  suit  where  the  price  is  demanded.  2 
Taunton's  Rep.  3.  Now,  why  a  breach  of  positive  contract,  should 
not  form  as  strong  a  defence,  as  a  breach  of  faith,  it  is  hard  to  perceive. 
Again,  according  to  the  cases  decided,  if  goods  are  bought  at  a 
certain  price,  which  turn  out  to  be  of  little  or  no  value,  and  the 
purchaser  is  sued  on  the  special  contract,  he  must  pay  the  whole 
sum  agreed  on,  and  is  left  to  seek  his  redress  against  the  person  from 
whom  he  bought;  though,  perchance,  he  may  have  become  bank- 
rupt the  day  after  he  has  recovered  judgment.  But,  if  sued  on  a 
quantum  meruit,  he  may  show  that  the  objects  purchased,  were 
not  worth  near  so  much  as  the  amount  claimed.  7  East,  479;  1 
Campbell,  180.  Thus  the  rights  of  the  defendant  are  made  to 
depend,  in  a  great  measure,  on  the  form  of  action  which  the  plaintiff 
relects.  These  decisions  present  a  strange  anomaly  on  another  point. 
If  the  purchaser  of  property  pays  part  of  the  price,  as  in  the  case 
before  us,  and  is  afterwards  sued  for  the  balance,  he  can  defend  him- 
self by  showing  there  is  nothing  due,  And  that  what  he  has  paid  is 
an  equivalent  for  what  he  received;  but  if  he  has  made  no  payment 
before  suit  is  brought,  he  must  pay  the  stipulated  price,  and  take  his 
remedy  against  the  vendor.  7  East,  491,  in  note;  1  Selwyn's  Nisi 
Prius,  691.  In  some  of  our  sister  states  we  find  the  rule  established, 
with  such  limitations,  as  would  let  in  the  defence  offered  here.  13 
Johnson,  302;  15  Ibid.  230;  14  Massachusetts.  282.  In  Pennsyl- 
vania, where  it  is  probable  the  contract  for  the  engine  was  entered 
into,  a  failure  of  consideration  may  (under  an  act  of  assembly  of  that 
state)  be  pleaded  to  an  action  of  this  kind.  1  Sergeant  and  Rawle, 
477.  In  Kentucky,  where  the  note  was  executed,  such  defence 
appears  admissible.     Delany  v.  Vaughan,  3  Bibb,  379. 

But  this  investigation  is  rather  a  matter  of  curiosity  in  the  present 
case,  than  necessary  to  settle  the  rights  of  the  parties:  for  it  appears 
to  the  court,  that  even  admitting  the  plaintiffs  to  have  established 
the  rule  of  law,  for  which  they  contend,  a  more  material  question 
would  still  remain  open  for  inquiry:  namely,  whether  they  could 
avail  themselves  of  it  before  our  tribunals.  It  is  a  general  principle, 
that  contracts,  made  in  a  foreign  country,  are  governed  by  the  laws 


DECEMBER  TERM,  1828.  351 

[Evans  et  al.  v.  Gray  et  ah] 

of  that  country  in  every  thing  which  relates  to  expounding  them;  but 
that  the  manner  in  which  they  are  enforced,  the  form  of  procedure, 
the  mode  of  trial,  and  the  nature  of  relief,  must  be  in  pursuance  to 
the  regulations  existing  in  the  jurisdiction  where  the  debtor  is  sued. 
Morris  v.  Eves,  11  Martin,  751.  Now,  it  has  been  most  clearly 
shown,  that  in  countries  goverhed  by  the  common  law,  a  purchaser 
of  property  for  a  valuable  consideration,  which  is  found  to  be  of  no 
value,  is  not  without  relief;  that  he  is  compensated  to  the  whole 
extent  of  the  injury  sustained.  This  right,  then,  attaches  to  the  con- 
tract and  follows  it  wherever  the  parties  are  found.  But  the  plain- 
tiffs contend  that,  according  to  common  law,  the  buyer  cannot  use  it 
by  way  of  defence,  in  an  action  for  the  purchase-money,  but  must 
resort  to  a  separate  suit.  Conceding  this  position,  it  does  not  follow 
that  we  are  obliged  to  do  justice  in  the  same  manner.  The  mode 
of  trial,  and  the  relief  extended,  must  pursue  our  regulations.  If  it 
became  necessary  in  the  investigation  of  the  rights  of  suitors  in  our 
courts,  to  obtain  the  plaintiffs'  answer  to  interrogatories,  we  could 
direct  it  at  once  in  the  ordinary  action,  though  where  the  parties  con- 
tracted recourse  must  be  had  to  a  court  of  equity  by  a  bill  praying 
for  discovery.  So  if  it  were  requisite  to  decree  a  specific  perform- 
ance, or  put  the  plaintiff  on  conditions,  it  might  bo  ordered  in  a  suit 
at  the  instance  of  the  defendant,  although  in  the  place  where  the 
engagement  was  entered  into,  chancery  alone  could  give  relief. 
Mitchell  v.  Jewel,  10  Martin,  662;  Lafarge  v.  Morgan,  Dorsey  & 
Co.,  11  Ibid,  530;  Dufour  v.  Delacroix,  11  Ibid.  718. 

It  only  remains,  therefore,  to  consider  if  the  defence  pleaded  can 
be  received  according  to  the  practice  established  for  the  administra- 
tion of  justice  in  our  courts.  On  this  point  there  is  no  difficulty. 
Our  law,  which  is  fortunately  not  much  embarrassed  by  rules  merely 
technical,  does  not  permit  a  plaintiff  to  recover  money  which  the 
defendant  can  the  next  day  turn  round  and  claim  from  him;  it  per- 
mits matters  which  diminish  a  demand,  as  well  as  those  which  destroy 
it,  to  be  pleaded  in  defence.  Curia  Phillipica,  Perernptorias,p.  1,  § 
15,  n.  9;  Partida,  3,  10,  5;  Febrero,  p.  2,  lib.  3,  cap.  1,  §  6,  nos.  224- 
226;  Le  Blanc  v.  Sanglair,  ante,  334;  Moore's  Assignee  v.  King  et 
al.  Ibid.  261. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  this 
case  be  remanded,  with  directions  to  the  district  judge  to  permit  the 
defendants  to  prove  a  failure  of  consideration  of  the  note  on  which 
suit  is  brought:  and  it  is  further  ordered,  adjudged  and  decreed,  that 
the  appellees  pay  the  costs  of  this  appeal. 

Livermore,  for  the  plaintiffs,  applied  for  a  rehearing,  and  labored 
to  show  that,  at  common  law  where  a  promissory  note  has  been 
given  as  security  of  a  contract,  it  can  not  be  avoided  by  showing  a 
partial  failure  of  consideration.  A  purchaser  cannot  keep  the  thing 
and  recover  the  price.    Fraud  in  the  plaintiff  was  a  good  bar,  but 
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where  there  is  no  fraud  and  the  contract  is  not  rescinded,  the  non- 
performance of  one  party  in  case  of  mutual  and  distinct  covenant  is 
no  excuse  for  the  non-performance  of  the  other.  Cole  v.  Hallet,  3 
Lev.  41;  Howlet  v.  Strickland,  Cowp.56;  Kingston  v.  Preston,  Dou- 
glas, 690;  Hunt  v.  Silk,  5  East,  449. 

In  Curtis  v.  Hannay,  3  Esp.  N.  P.  C,  83;  and  in  Grimaldi  v.  White, 
4  Esp.  N.  P.  C,  95;  Decided,  that  a  person  having  received  an 
article  under  a  specific  contract  must  abide  by  it  or  rescind  it  in  toto 
by  returning  the  thing  sold;  but  he  cannot  keep  the  article  received 
under  such  a  specific  contract  and  for  a  certain  price,  and  pay  for  it 
at  a  less  price  than  that  charged  by  the  contract.  King  v.  Boston,  7 
East,  481,  a  case  decided  by  Lord  Kenyon,  is  a  strange  anomaly  in 
all  this  concord  of  cases.  The  remedy  in  England  would  only  be  a 
separate  action  for  damages:  nor  does  it  seem  even  in  Louisiana  that 
this  defence  ought  to  be  encouraged  in  the  way  of  an  exception. 

The  case  was  finally  decided  in  December  term,  1823,  (1  Martin 
N.  S.  709,)  as  follows: 

Portbb,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  commenced  on  a  promissory  note  of  the  defen- 
dants, executed  in  the  usual  form.  Payment  is  resisted,  on  the  ground 
that  there  was  a  want,  and  failure  of  the  consideration  for  which  it 
was  given. 

When  this  case  was  formerly  before  the  court,  we  decided  that  this 
plea  was  properly  offered.  Now  that  the  cause  is  presented  on  its 
merits,  our  only  inquiry  is,  whether  the  defence  set  up  has  been  es- 
tablished by  legal  proof. 

In  support  of  the  allegations  contained  in  their  answer,  the  defen- 
dants endeavored  to  show,  that  the  consideration  of  the  note  sued  on 
was  a  steam  engine  sold  to  them  by  the  plaintiffs.  The  only  testi- 
mony on  this  head  is  contained  in  the  deposition  of  one  Anderson, 
which,  though  it  comes  up  in  the  record,  was  not  read  on  the  trial 
below,  as  an  objection  to  its  introduction  was  taken,  and  sustained, 
on  the  ground  that  the  witness  was  incompetent.  Whether  the 
declaration,  if  received,  would  establish  the  fact  for  which  it  is  offered 
is  very  doubtful  to  our  minds;  for  the  witness  goes  no  further  than 
to  say  that  it  is  possible  the  note  was  given  for  the  balance  due  on 
the  price  of  an  engine.  We  deem  it,  however,  useless  to  go  into  the 
inquiry;  as  we  are  satisfied  the  judge  below  decided  correctly,  in 
refusing  the  defendant  permission  to  read  the  deposition  offered. 

The  witness  appears  to  be  one  of  those  who  signed  the  obligation 
on  which  this  action  is  brought;  and  he  was  made  a  defendant. 

His  co-defendants,  aware  of  the  objection  which  existed  to  his 
testifying  in  this  case,  endeavored  to  remove  it;  and  in  an  interroga- 
tory annexed  to  the  commission,  under  the  authority  of  which  his 
testimony  was  taken,  they  asked  him,  who  were  the  owners  of  the 
steam  boat  at  the  time  the  suit  was  commenced?  whether  the  witness 
had  any  interest  in  her;  and,  if  he  had,  was  it  released?  and,  if  so, 
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when,  or  how?  To  which  he  answered,  that  he  conveyed  to  the 
defendants,  in  the  summer  of  1821,  all  his  right,  title,  and  interest  in 
the  Fayette  steam  boat,  and  received  from  them  a  complete  guaranty 
against  all  claims  that  might  hereafter  arise,  or  that  previously  existed 
against  him,  in  consequence  of  the  interest  which  he  had  held  in 
common  with  them  in  the  boat. 

The  question  is,  whether  this  sufficiently  establishes  his  compe- 
tence? The  general  doctrine  is,  that,  where  the  objection  relied  on 
is  drawn  from  the  witness,  by  the  examination  of  the  opposite  party, 
it  may  be  removed  by  the  same  means  by  which  it  is  created;  and  that 
witness  may  testify,  by  other  facts,  which  will  do  that  objection 
away,  even  by  the  contents  of  a  written  release.  There  is,  perhaps, 
good  sense  in  such  a  rule;  for  if  the  person  testifying  is  honest 
enough  to  state  the  objection,  he  may  be  confided  in  to  explain  how 
it  has  ceased.  And  it  is,  at  all  events,  a  very  convenient  one  in  the 
administration  of  justice.  For  the  objections  may  come  unawares, 
and  no  opportunity  be  afforded  to  prepare  written  or  other  evidence 
to  rebut  it.  But  when  the  interest  in  the  witness  is  established  by 
evidence,  aliunde,  and  particularly  in  such  a  case  as  this,  by  the 
very  instrument  on  which  suit  is  brought,  and  the  party  was  apprised 
months  before  the  testimony  was  taken  or  the  trial  gone  into,  that 
the  objection  would  be  made,  we  think  it  would  be  contrary  to  prin- 
ciple, and  quite  unsafe  in  practice,  to  permit  a  witness  who  was 
prima  facie  incompetent,  to  do  away  that  incompetence  by  his  own 
declaration.  There  is  just  as  much  danger  to  permit  him  to  testify 
to  that  fact  as  to  any  other  in  the  cause.  And  if  he  can  be  relied  on 
to  tell  the  truth,  whether  he  has  been  released  or  not,  he  may  be  as 
safely 'depended  on  to  give  evidence  in  chief,  without  inquiring  of 
him  if  he  be  competent.  Phillips  on  Evidence,  ed.  1820,  102;  4 
Sergeant  &  Rawle,  298. 

The  connection  between  the  note  sued  on  and  the  steam  engine, 
not  being  established,  it  is  unnecessary  to  go  into  the  various  other 
questions  raised  in  argument;  and 

It  is,  therefore,  decreed,  that  the  judgment  of  the  district  court  be 
affirmed  with  costs. 

Livermore,  for  the  plaintiff. 

Maybin,  for  the  defendant. 


30' 
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Barry  v.  Louisiana  Insurance  Company.     XII.  484. 


APPEAL  from  the  court  of  the  first  district. 

Duncan,  for  the  defendants,  prayed  for  a  continuance  on  account 
of  the  indisposition  of  Workman,  also  of  counsel  for  defendants. 
Livermore,  for  plaintiff,  insisted  that  the  counsel  present  was  equally 
able  to  defend  them.  Cause  continued  by  preference  for  following 
Monday. 

Declared,  that  the  contract  of  assurance  is  understood  in  Louisiana 
as  it  is  in  the  other  maritime  cities  of  the  United  States. 

By  the  law  merchant  which  prevails  in  this  state  insurers  may 
lawfully  take  on  themselves  the  risk  of  barratry  on  the  part  of  the 
captain  and  mariners,  and  if  they  do  so  they  have  no  recourse  against 
the  owners.  Hence,  in  a  question  between  freighters  and  insurers, 
the  apparent  owner  is  a  good  witness. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  again  before  us  on  an  appeal  taken  by  the  defen- 
dants. We  have  already  twice  remanded  it  on  their  prayer,  1 1  JMar- 
tin,  202  and  630,  and  they  ask  us  to  do  so  again.  The  questions, 
which  the  record  now  presents,  grow  out  of  decisions  of  the  j»dge  of 
the  first  instance,  refusing  to  admit  certain  witnesses  to  testify,  who 
were  offered  by  the  appellants. 

The  first  was  Carlile  Pollock,  the  notary  who  drew  the  bill  of  sale 
of  the  schooner;  he  was  presented  to  prove  certain  declarations  of 
Brown  the  captain,  in  order  to  show  that  he,  and  not  Nicholson,  was 
the  owner. 

The  second  was  Nicholson,  the  purchaser  mentioned  in  the  bill  of 
sale.  He  was  offered  to  prove,  that  the  true  intent  and  purpose  of 
the  bill  of  sale,  by  which  he  acquired  the  vessel,  was  to  secure  him 
as  endorser  of  a  promissory  note;  and  that  Brown,  who  sailed  as 
captain,  and  was  stated  to  be  such  in  the  policy  of  insurance,  was  in 
fact  the  true  owner. 

I.  We  think  the  district  judge  did  not  err  in  rejecting  the  proof 
offered  of  Brown's  declarations.  There  was  no  privity  between  him 
and  the  plaintiff.  The  latter  neither  claimed  under  nor  through  him; 
and  if  his  statements  can  be  given  in  evidence,  it  must  be  on  a  prin- 
ciple which  would  admit  those  of  any  other  stranger. 

But  it  appears  to  the  court  that  there  are  solid  objections  against 
receiving  such  proof.  Testimony,  when  it  can  be  had  on  oath,  is  so 
much  more  entitled  to  consideration,  than  that  which  is  given  without 
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its  sanction,  that  the  law  never  permits  any  other  but  from  necessity; 
a  necessity  not  founded  upon  a  want  of  any  other  or  better  proof,  in 
the  particular  case,  as  was  contended  for  by  counsel;  for  that  argu- 
ment would  cut  up  by  the  root  all  the  rules  of  evidence;  but,  because 
the  injury  done  to  society,  by  rejecting  hearsay  testimony,  in  cases  of 
pedigree,  filiation,  ancient  boundaries,  &c.,  would  be  greater  than 
that  which  can  result  from  its  admission.  In  the  case  now  under 
consideration,  the  question  whether  Brown  or  Nicholson  was  owner, 
does  not  certainly  come  within  any  of  the  exceptions  heretofore  es- 
tablished, as  authorising  a  deviation  from  the  general  rule,  and  if  we 
had  the  power  to  augment  them,  which  we  disclaim,  we  should 
hesitate  before  we  added  to  them  a  simple  case  of  contract,  which  is 
of  recent  occurrence,  and  susceptible  of  higher  and  better  proof.  That 
higher  and  better  proof  would  have  been  the  testimony  of  the  person 
whose  statements  the  appellants  offered  to  prove  by  another  witness. 
Brown  himself  could  have  given  the  best  evidence,  of  which  the  case 
is  susceptible. 

Nor  does  the  testimony,  here  offered,  come  within  the  principle 
"which  receives  in  evidence  the  declarations  of  the  parties  when  they 
form  a  part  of  the  res  gestae.  For  the  witness  was  not  a  party  to  the 
public  act,  sought  to  be  controlled  by  parol  evidence,  and  the  asser- 
tions of  any  other  man  in  the  community  might  as  well  be  introduced 
to  prove  title  in  himself.  This  opinion  is  formed  on  the  bill  of  ex- 
ceptions, found  in  the  record,  which  presents  the  question  alone, 
whether  Brown's  declarations  were  evidence.  If  there  were  any 
particular  circumstances  which  would  have  authorised  their  being 
proved,  it  was  the  duty  of  the  party  excepting,  to  have  stated  them. 
Acts  of  1813,  202,  sect.  17.  She  well  v.  Stone,  ante,  386.  We  do 
not  say  that  an  assertion  of  right  to  the  property  on  the  part  of  Brown 
in  the  presence  of  Nicholson,  might  not  be  taken  as  an  acknowledg- 
ment of  the  person  bearing  title.  It  might  then  perhaps  be  received, 
not  because  the  one  asserted  his  claim,  but  because  the  other  acqui- 
esced in  it. 

II.  The  question  as  to  the  admissibility  of  Nicholson,  has  been 
already  settled  by  the  former  decisions  of  the  court,  and  his  compe- 
tence is  a  necessary  result  of  the  doctrine  contained  in  the  opinion 
delivered  when  this  case  was  last  before  us,  11  Martin,  630,  and 
that  expressed  in  Millaudon  v.  Louisiana  Insurance  Company,  Ibid. 
602.  As  we  understand  the  law  merchant,  which  prevails  in  this 
state,  insurers  may  lawfully  take  on  themselves  the  risk  of  barratry, 
on  the  part  of  the  captain  and  mariners;  and  that  if  they  do  so,  they 
have  no  recourse  against  the  owners,  because  they  are  paid  for  the 
responsibility  they  incur.  Hence,  on  a  question  arising  between 
those  who  freight  goods  on  board  a  vessel  and  the  insurers,  the  repu- 
ted or  apparent  owner  is  a  good  witness:  he  stands  quite  indifferent 
between  the  parties;  for  whether  he  establishes  the  person  who 
sailed  as  captain,  to  be  proprietor  or  not,  the  result  to  him  must  be 
the  same.    If  the  freighters  recover,  he  is  not  responsible,  as  the 
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assurers  warranted  that  the  captain  would  not  commit  barratry. 
Should,  on  the  contrary,  the  assured  fail  in  their  action,  because  the 
master  was  owner,  then  he  has  clearly  no  interest  whatever  in  the 
transaction. 

It  has  been  contended,  however,  that  the  definition  given  by  the 
court  of  barratry,  is  an  erroneous  one,  and  that  we  should  adopt  that 
which  prevails  on  the  continent  of  Europe.  Before  entering  on  the 
consideration  of  the  reasons  which  have  been  urged  to  us  in  support 
of  this  position,  we  think  proper  to  remark,  that  if  any  law  had  been 
produced  from  that  country  whose  legislation,  where  it  has  not  been 
altered  by  that  of  our  own,  is  still  the  rule  of  action  in  this  state,  we 
should  readily  adopt,  and  strictly  obey  it.  None  such  has  be  enpro- 
duced  to  us;  our  own  researches  have  been  equally  unsuccessful  in 
furnishing,  us  with  any,  and  we  must  therefore  look  elsewhere  for  a 
guide. 

To  what  laws  the  legislature  referred,  when  in  the  Civil  Code 
(260,  art.  7)  they  declared,  that  the  rules  peculiar  to  commercial  trans- 
actions, were  established  by  the  laws  relating  to  commerce,  has 
often  been  a  subject  of  inquiry  and  discussion,  which  as  yet  has  not 
received  a  satisfactory  explanation;  and  which,  until  a  further  and 
more  explicit  declaration  of  their  will,  is  perhaps  not  susceptible  of 
any.  Courts,  however,  cannot  wait  until  the  law  is  made  clear; 
they  must  decide  cases  when  they  are  presented,  and  in  the  absence 
of  positive  regulation  which  eases  their  labor,  and  diminishes  their 
responsibility,  they  must  resort  to  general  principles;  and  drawing 
them  from  sources  which  they  believe  pure  and  sound,  apply  them 
in  such  a  manner  as  will  do  justice  between  the  parties,  and  in  cases 
of  this  kind  best  promote  the  growth  and  extension  of  that  commerce, 
which  enriches  our  country  and  adorns  it. 

In  commercial  questions  there  is  less  difficulty  in  deciding,  in  the 
absence  of  statutory  provisions,  than  any  other  which  are  presented. 
The  lex  mercatoria,  is  nothing  more  than  the  usages  and  customs  of 
trade,  which  the  courts  of  justice  in  different  countries  have,  from 
time  to  time,  applied  to  cases  before  them,  and  which,  in  some  states, 
have  been  reduced  into  codes  and  promulgated  by  legislative  author- 
ity. The  justly  celebrated  ordinance  of  marine,  of  Louis  XIV,  we 
are  informed  by  the  commentators  on  it,  was  drawn  from  the  usages 
and  customs  previously  existing  in  Europe.  Valin,  vol.  1,  6  pre/. 
Emerigon,  v.  1,  pre/.  15.  The  consulate  del  mare  was  nothing 
more  than  a  collection  of  the  usages  prevailing  at  the  time  it  was 
compiled;  Consulat  de  la  mer  par  Boucher,  vol.  i,  45.  And  Black- 
stone  tells  us,  that  the  affairs  of  commerce  are  regulated  by  the  law 
merchant,  which  all  nations  take  notice  of,  1  Comm,  273.  "  For  the 
decision  of  this  case,  then,  it  is  only  necessary  to  ascertain,  what  is 
the  law  merchant  of  this  state  on  the  subject  before  us;  and  we  are 
of  opinion,  that,  from  the  close  and  intimate  connection  which  exists 
between  this  port  and  those  of  the  other  cities  in  the  Union,  from  the 
circumstance  that  nearly  all  the  vessels  by  which  the  trade  of  this 
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place  is  carried  on,  belong  to  our  sister  states;  and  that  the  contract 
of  assurance  is  principally  entered  into  fcyT their  owners  or  their 
freighters,  (purchasers  of  our  produce,  who  are 'most  generally  from 
other  parts  of  the  Union,)  that  the  contract  of  assurance  is  understood 
here  as  it  is  in  the  other  maritime  cities  of  the  United  States.  If 
there  is  error  in  this  view  of  the  subject,  the  remedy  must  be  sought 
with  those  in  whom  the  constitution  has  vested  legislative  authority. 
But  it  is  not  the  first  time  that  this  tribunal  has  recognised  the  law 
merchant  which  prevails  here,  and  given  force  to  it.  Baker  v.  Mont- 
gomerv  et  at.,  4  Martin,  92;  Poutz  v.  Duplantier,  2  Martin,  328;  7 
Ibid.  462. 

Were  we  to  have  recourse  to  the  commercial  usages  of  the  conti- 
nent of  Europe,  we  should  have  great  difficulty  indeed,  in  ascertain- 
ing which  to  adopt;  or  whether,  in  truth,  barratry  could  be  insured 
against.  In  France,  previous  to  the  ordinance  of  Louis  XIV, 
insurers  were  responsible  ipso  facto  for  barratry.  By  the  terms  of 
that  law,  they  were  only  made  so  when  the  offence  was  expressly 
mentioned  in  the  policy.  According  to  an  ordinance  of  Philip  II, 
of  Spain,  made  to  regulate  the  commerce  of  the  city  of  Antwerp, 
it  is  forbidden  to  insert  the  clause  of  warranty  of  good  conduct  in 
captain  and  mariners,  under  the  penalty  of  nullity.  The  same  usage 
prevails  at  Rotterdam,  and  at  Cadiz.  While  on  the  other  hand,  we 
find,  that  by  the  ordinance  of  Bilboa,  barratry  of  the  master  and  crew 
may  be  insured  against.  Such  is  also  the  custom  of  Hamburgh  and 
Genoa,  with  the  exception,  that  at  the  last  mentioned  place,  it  is 
limited  to  acts  not  fraudulent.  Emerigon  gives  us  a  list  of  several 
writers  who  entertain  directly  opposite  opinions  on  this  point,  and 
they  seem  pretty  equal  in  number  and  authority.  Amidst  such 
contradiction  and  confusion,  which  of  these  systems  is  this  court  to 
adopt?  We  think,  none  of  them;  and  that  the  safest  rule  to  follow 
is,  that  which  is  understood,  and  acted  on,  by  the  merchants  and 
underwriters  in  this  and  other  states  of  the  Union.  Emerigon, 
Traiti  des  Assurances,  vol.  1,  ch.  12,  sect.  3,  366;  Valin,  Commen- 
taire  sur  Vordonnance  de  la  marine,  vol.  2,  lib.  3,  tit.  6,  art.  28, 
des  assurances;  Ordonansas  de  Bilboa,  cap.  22,  n.  19;  Febrero 
addicionado,  1  Appendix  ad  cap.  10,  §  5. 

If  we  should  even  accede  to  the  definition  of  barratry  given  by 
the  counsel  for  the  plaintiff,  we  do  not  believe  the  witness  offered 
was  incompetent,  or  that  he  was  swearing  away  his  liability,  by 
proving  the  captain  to  be  proprietor.  Emerigon  was  principally 
relied  on  in  support  of  this  idea,  and  that  passage  was  cited,  where 
he  states,  that  the  owner  of  a  ship  cannot  insure  against  the  acts  of 
the  master;  because,  by  a  provision  of  the  civil  law,  omnia  facta 
magistri  debet  prasslare,  qui  eum  propositi t.  On  which  we  would 
remark,  that  this  opinion  is  in  direct  opposition  to  the  express  letter 
of  the  ordinance,  art  28;  which  declares,  that  insurers  are  not  liable 
for  injuries  resulting  from  the  fraud  of  the  captain,  si  par  la  police 
Us  ne  sont  chargis  de  la  baralerie  de  patron.     Valin,  in  his  com- 
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raentary  on  this  article,  doubts,  or  rather  denies,  the  application  of 
these  expressions  just  cited  from  the  Roman  law,  to  the  contract  of 
assurance,  and  makes  no  exception  to  the  right  of  the  owner,  to  be 
insured,  except  when  he  commands  the  vessel  himself.  Emerigon 
too,  in  the  subsequent  part  of  that  section,  quoted  by  counsel,  ob- 
serves, that  if  the  underwriters  expressly  mention  that  they  warrant 
the  good  conduct  of  the  captain,  they  will  be  responsible.  This 
reduces  the  question  to  an  inquiry  into  the  meaning  of  the  words 
used  in  the  policy;  and  we  all  think,  that  an  engagement  to  answer 
for  the  bad  conduct  of  an  agent,  is  as  strong  as  a  warranty  that  his 
conduct  should  be  good. 

Whichever  way  we  consider  the  subject,  therefore,  whether  ac- 
cording to  the  definition  we  give  of  barratry,  or  that  insisted  on  by 
plaintiff,  the  witness  should  have  been  permitted  to  testify.* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  annulled,  avoided  and  reversed,  and  that  this  cause  be  remanded 
for  a  new  trial,  with  directions  to  the  district  judge  not  to  reject 
Nicholson  as  a  witness;  and  it  is  further  ordered,  adjudged  and 
decreed,  that  the  appellee  pay  the  costs  of  this  appeal. 

Livermore,  for  the  plaintiff. 

Duncan,  for  the  defendants. 


The  State  v.  Judge  Pitot     XII.  485. 


APPLICATION  for  a  mandamus. 

Seghers  made  oath,  that  C.  Andr6,  a  free  woman  of  color  died  in 
New  Orleans,  and  that  G.  Autheman,  her  executor,  procured  pro- 
bate of  her  will  and  letters  testamentary  and  possessed  himself  of  her 
estate,  and  deponent  on  application  of  a  creditor  of  hers  was  ap- 
pointed to  represent  the  absent  heirs,  and  brought  a  suit  to  set  aside 
the  will — that  the  executor  and  legatees,  however,  took  a  rule  on 
him  to  show  why  his  appointment  should  not  be  vacated,  inasmuch 
as  the  testatrix  had  no  relations,  and  consequently  no  legal  heirs 
which  the  judge  made  absolute.    Seghers  petitioned  to  be  allowed 

*  How  far  this  case  is  considered  to  have  introduced  the  whole  British  American  law 
of  insurance  into  Louisiana,  see  Brooke  v.  Louisiana  State  Insurance  Company,  5  Mar- 
tin, N.  &,  535. 
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an  appeal,  which  was  refused,  whereupon  he  applied  for  a  man- 
damus. 

1  The  judge  accordingly  showed  for  cause,  that  he  appointed  the  depo- 
nent to  represent  the  deceased's  absent  heirs,  under  the  belief  that  she 
might  have  such  heirs;  who,  as  in  other  cases,  might  be  found  and. 
come  and  claim  the  estate:  but  that  soon  after, having  more  maturely 
considered  the  will,  and  been  positively  informed  that  the  deceased 
was  brought  a  great  many  years  ago,  when  she  was  a  child,  from 
the  coast  of  Guinea,  as  a  slave — that  neither  her  African  name,  nor 
the  name  of  the  tribe  to  which  she  belonged,  could  be  ascertained; 
and  that  (admitting  what  can  never  be  expected  to  be  proved)  she 
left  relations  in  her  native  country,  who  still  remain  there  or  have 
been  transported;  admitting  also,  that  there  are  in  this  part  of  Africa, 
laws  recognising  a  system  of  succession,  by  which  they  might  inherit 
the  deceased's  estate,  it  would  be  impossible  to  find  or  discover 
them;  so  that  it  could  not  reasonably  be  pretended  that  there  were 
absent  heirs — the  respondent,  on  motion,  revoked  the  appointment. 

That  the  appointment  being  thus  revoked,  Seghers  was  without 
authority  or  capacity  to  appeal. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  facts  detailed  in  the  first  part  of  the  judge's  return,  may  estab- 
lish the  correctness  of  the  decisions  complained  of,  and  was  the  case 
before  us,  might  induce  us  to  affirm  them.  We  are  not,  however, 
apprised  of  the  nature  of  the  information  spoken  of,  and  its  legality 
and  sufficiency  are  proper  subjects  of  inquiry  on  the  appeal. 

If  the  belief  or  consciousness  of  the  correctness  of  a  judgment  in 
the  court  who  pronounced  it,  could  justify  the  judge  in  refusing  to 
allow  an  appeal  from  it,  appeals  would  very  rarely  be  allowed;  for, 
it  is  hop&d,  no  judge  ever  gives  a  decision  which  he  does  not  believe 
to  be  correct. 

The  affidavit,  on  which  he  grounded  the  rule,  shows  a  legal  ap- 
pointment, which  conferred  certain  rights  on  the  absent  heirs,  to  wit, 
the  means  of  standing  in  judgment,  and  having  their  rights  prose- 
cuted. If  facts  have  since  been  shown  to  the  judge  of  probates, 
which  authorised  him  to  revoke  the  appointment  and  destroy  these 
rights,  we  cannot  refuse  our  aid  to  a  party  who  seeks  to  show  that 
the  judge  erred  in  receiving  the  evidence  on  which  he  acted — that 
this  evidence  is  illegal  or  insufficient,  and  that  an  illogical  conclusion 
was  drawn  therefrom. 

We  are,  therefore,  of  opinion,  that  the  rule  be  made  absolute. 

Seghers,  for  the  plaintiff. 

Denis  and  Mazureau,  for  the  defendants* 
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The  State  v.  Judge  Esnault.     XII.  488. 

The  Supreme  Court  has  no  general  controlling  power  over  the  other  courts. 

APPLICATION  for  a  mandamus. 

Porteb,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  application  for  a  rnle  on  the  judge  of  the  fourth  district, 
to  show  cause  why  a  mandamus  should  not  issue,  commanding  him 
to  proceed  in  the  trial  of  a  cause  pending  in  the  parish  of  Point 

Coup6e,  wherein  certain  persons,  called Boyer  and 

Harrington,  are  plaintiffs,  and  Charles  Morgan  and  others,  are  de- 
fendants. It  is  bottomed  on  an  affidavit  of  James  Mitchell,  which 
states,  that  the  cause  already  mentioned  is  pending  in  the  court 
aforesaid — that  at  the  November  term  last,  it  was  called  in  its  order 
for  trial — that  it  was  objected  that  one  of  the  defendants  being  sheriff 
of  the  parish,  the  suit  could  not  be  tried  without  the  presence  of  a 
coroner,  and  there  not  being  any  coroner  within  the  parish,  the  judge 
refused  to  order  the  jury  to  be  called,  either  by  the  sheriff,  or  some 
other  fit  person,  and  continued  the  cause. 

We  are  clearly  of  opinion,  that  we  have  no  right  to  direct  such  a 
writ;  it  is  therefore  unnecessary  to  put  the  parties  to  the  trouble  and 
expense  of  having  the  rule  issued  and  returned.  The  legislature,  it 
is  true,  has  conferred  on  this  court  power  to  order  all  mandates 
necessary  for  the  exercise  of  its  jurisdiction  over  the  inferior  tribunals; 
but  we  do  not  consider  this  one  where  that  necessity  exists,  or  which 
at  all  affects  our  appellate  jurisdiction.  To  support  this  application, 
it  should  have  been  shown,  that  when  the  cause  will  be  tried  below 
on  its  merits,  the  court  will  give  an  erroneous  judgment,  and  one  of 
the  parties  will  appeal  from  it.  This,  of  course,  cannot  be  done,  and 
we  therefore  should,  not  interfere  with  a  case,  of  which  we  may 
never  have  occasion  to  take  cognisance. 

Again — mandates  never  issue  even  from  courts  possessing  a  gene- 
ral controlling  jurisdiction  to  inferior  tribunals,  directing  them  what 
judgment  to  give.  If  they  did,  it  is  quite  obvious  they  would  be 
exercising  the  duties  which  the  legislature  had  devolved  on  the  court 
of  the  first  instance.  In  addition  to  this  objection,  another  conse- 
quence would  result  in  the  present  case,  not  less  illegal;  namely, 
that  if  we  issued  a  mandate  to  the  judge,  commanding  him  to  try 
this  cause  by  a  jury  summoned  by  another  person  than  the  coroner, 
the  appeal  which  might  afterwards  be  taken,  would,  as  to  this  part 
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of  the  proceedings,  be  from  pur  own  judgtpent,  npt  from  th^t  of  the 
in&rior  tribunal. 

It  has  pot  escaped  oijr  attention,  that  under  this  decision  it  might 
be  urged,  that  the  inferior  court?  may  deny  fhe  citizen  justice  by 
refusing  to  ever  try  his  cause.  If,  which  cannot  be  presumed,  sucn 
an  extreme  case  should  arise,  the  remedy  is  with  another  branch  of 
the  government.  We  have  no  controlling  powers  given  us  over  the 
other  courts  of  the  state;  and  however  beneficial  the  exercise  of 
such  authority  might  be  to  the  public,  we  cannot  assume  it 

On  the  whole,  we  see  nothing  in  the  case  to  justify  our  interfer- 
ence: the  injury  is,  that  of  delay  alone;  and  we  have  already  said 
that  will  not  authorise  an  appeal;  Fortin  v.  Randolph,  11  Martin, 
268;  and  consequently  cannot  furnish  ground  for  a  mandamus  to 
the  court  to  proceed  and  try. 

The  plaintiffs  should. take  nothing  by  their  motion. 

Mitchell,  for  the  applicant.       '"  ''       '    ' 


Wooters  v.  Wilkinson.     XII.  491. 
Jplms9n  v.  ?ujrney  fit  ,%L    $IJ.  4^2. 

JUDGMENTS  affirmed  with  damages,  there  being  no  statements 
of  facts. 


•  *  * 


Fleckner  v.  Nelder.     XII.  503. 

IN  the  country,  it  is  sufficient  for  the  validity  of  nuncupative  wills 
under  private  signature,  if  they  are  passed  in  the  presence  of  three 
witnesses  residing  in  the  place  where  the  testament  is  received,  or  of 
Vol.  II.— 31 
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four  residing  out  of  it.  Civil  Code,  228—98.  Held,  that  such  a 
will,  executed  in  the  country  in  the  presence  of  five  witnesses,  most 
of  whom  were  non-residents  of  the  place,  three  of  whom  swear  that 
they  were  present  at  the  making  of  the  will,  and  do  not  think  it  was 
possible  to  procure  more  witnesses,  is  valid. 


Horn  v.  Montgomery.    XIL  505. 

APPEAL  dismissed  because  the  record  was  filed  the  day  after 
the  return  day.     Carpentier  v.  Harrod,  11  Martin,  434. 


Lafon's  Executors  t>.  Riviere.     XII.  506. 


SAME  point. 


JANUARY  TERM,  1823.  363 


EASTERN  DISTRICT,  JANUARY  TERM,  1823. 


Moore  et  al.  v.  Angiolette.     XII.  532. 

OPINION  of  the  inferior  court  sustained  on  matter  of  fact,  not 
being  manifestly  erroneous. 


Trepagnier's  Heirs  v.  Butler  et  al.    XII.  534. 

Every  thin;  in  judicial  proceedings  is  to  be  presumed  rightly  done. 

APPEAL  from*  the  court  of  the  first  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiffs  claim  title  to  the  land  described  in  their 
petition,  as  heirs  to  their  father.  They  state,  in  an  amendment  to  the 
pleadings,  that  he  disappeared  in  the  year  1799,  and  has  not  since 
been  heard  of.  The  right  of  the  ancestor  to  the  property  in  dispute, 
is  not  contested;  as  the  defendants  claim  by  virtue  of  title  derived 
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from  him,  through  Madame  Trepagnier,  the  mother  of  the  plaintiffs, 
to  whom  it  is  alleged  to  have  been  adjudicated  by  a  competent  tri- 
bunal of  the  Spanish  government,  while  in  the  exercise  of  rightful 
sovereignty  and  jurisdiction  over  this  country. 

The  first  and  most  important  inquiry,  necessary  to  a  just  decision 
of  the  cause,  relates  to  the  conclusiveness  of  that  adjudication,  on  the 
rights  of  the  present  contending  parties.  The  manner  in  which  it 
was  made,  and  the  evidence  on  which  the  proceedings  of  the  Spanish 
tribunal  were  founded,  do  not  fully  appear,  in  consequence  of  the  loss 
of  the  record,  which  contained  that  history.  To  supply  these  defects, 
testimonial  proof  has  been  resorted  to;  and  it  must  be  presumed, 
properly  admitted,  as  too  objection  seems  to  have  been  made  to  its 
introduction.  This  proof  establishes  the  fact  of  an  adjudication  of  the 
property  of  the  father  of  the  plaintiffs  to  their  mother;  and  if  legally 
made,  by  competent  authority,  certainly  transferred  it  in  full  title  and 
dominion  to  her.  But  the  legality  of  that  decision  cannot  here  be 
inquired  into,  without  violating  principles  recognised  by  this  court  in 
the  cases  of  Aubry  and  Wife  v.  Folse  and  Wife  and  Dufour  v.  Cam- 
franc,  which  were  settled  after  much  deliberation,  and  which  we  still 
believe  to  be  correct  and  sound.     See  1 1  Martin,  308  and  608. 

As  the  judgment,  by  which  Madame  Trepagnier  acquired  title  to 
the  property  now  in  dispute,  is  not  open  to  examination,  the  evidence 
on  which  it  was  based  is  no  more  subject  to  review  than  the  law. 
Every  thing  must  be  presumed  to  have  been  properly  conducted,  and 
that  Trepagnier  was,  quoad  the  proceedings  in  that  case  dead  in 
1799. 

The  widow,  who  sold  to  the  defendants,  having  acquired  the  pro- 
perty by  the  adjudication  of  the  Spanish  tribunal,  and  having  regu- 
larly transferred  it  to  them,  we  are  of  opinion,  that  they  hold  under 
a  valid  title,  and  that  there  is  no  error  in  the  judgment  of  the  district 
court. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  said  judgment 
be  affirmed,  with  costs. 

Moreau,  for  the  plaintiffs. 

Duncan,  for  the  defendants. 
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Dresser  v.  Cox.     XII.  536. 

An  appeal  from  the  grant  of  a  new  trial  (before  final  judgment)  is  premature. 

APPEAL  from  the  court  of  the  first  district. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  and  appellee  insists  on  the  dismissal  of  the  appeal, 
on  the  ground  of  its  having  been  prematurely  taken,  (i.  e.  before  the 
final  judgment  was  given,)  on  the  award  of  a  new  trial,  the  district 
court  having  been  of  opinion,  that  the  verdict  was  contrary  to  evi- 
dence, and  the  damages  excessive. 

The  counsel  for  the  plaintiff  and  appellant  urges,  that  the  action 
was  grounded  on  a  tort,  and  there  had  been  two  verdicts  against  the 
defendant,  and  that  the  plaintiff  is  without  remedy,  unless  this  court 
interferes,  and  he  will  be  driven  to  the  necessity  of  dismissing  his  suit 
and  instituting  it  in  the  parish  court;  that  as  this  court  has  sustained 
appeals  from  refusal  of  a  new  trial,  there  cannot  be  any  doubt  of  its 
authority,  and  consequent  duty,  of  revising  decisions  by  which  a  new 
trial  is  granted. 

The  case  of  a  court  so  obstinately  persisting  in  setting  aside  a 
verdict,  as  to  drive  suitors  out  of  it,  is,  we  trust,  a  barely  possible  one; 
but  neither  the  constitution  nor  the  laws  have  vested  us  with  the 
power  of  remedying  it. 

It  is  true,  the  constitution  has  vested  the  Supreme  Court  with  the 
power  of  revising  judgments  and  decisions,  in  civil  cases,  of  a  certain 
value;  but  the  legislature  has  given  the  appeal  from  final  judgments 
only,  and  this  court  has  declared  it  considered  as  such,  not  only  the 
judgments  which  put  an  end  to  the  suit,  in  the  inferior  court,  but  all 
others  (given  in  the  course  of  the  proceedings)  that  work  an  irrepara- 
ble injury. 

In  a  case  by  attachment,  the  judgment  which  dissolves  the  attach- 
ment and  loosens  the  property  attached,  is  of  the  latter  kind,  and  the 
party  injured  may  appeal  from  it,  because  it  is  important  for  him  to 
prevent  its  being  carried  into  immediate  effect,  in  the  only  way  which 
the  law  allows,  t.  a.,  by  an  appeal;  for  were  he  to  wait  for  the  con- 
clusion of  the  suit,  and  then  appeal,  the  property  attached  would  no 
longer  be  susceptible  of  being  made  answerable  to  him,  if  the  Supreme 
Court  were  of  opinion  that  the  inferior  court  erred  in  discharging  it. 

In  all  cases,  in  which  the  like  irreparable  injury  does  not  result 
from  any  other  than  a  final  judgment,  the  party  is  bound  to  wait  till 
the  case  has  been  completely  acted  upon  by  the  inferior  court; 
because,  this  court  may  give  him  complete  relief,  in  the  ordinary 

31* 
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course  of  the  suit,  when  the  case  comes  up,  and  it  is  not  unlikely  that 
the  final  issue  of  the  suit  in  the  inferior  court,  may  render  it  unne- 
cessary to  pray  an  appe&l. 

So  in  the  present  case,  if,  as  the  appellant  urges,  the  new  trial  was 
improperly  awarded,  and  the  error  is  remediable  here,  we  may 
likely  give  relief,  by  giving  that  judgment  which,  in  our  opinion  the 
district  court  ought  to  have  given  as  the  first  or  any  subsequent  ver- 
dict. 

The  plaintiff,  therefore,  ought  to  have  delayed  his  appeal  in  this 
case  till  there  was  a  final  judgment. 

If  it  be  true,  that  the  plaintiff  needs  the  interference  of  a  superior 
court  to  prevent  injustice  by  the  improper  delay  of  the  district  court, 
to  give  final  judgment,  or  by  too  easily  awarding  new  trials,  we 
cannot  come  to  his  aid,  for  this  tribunal  has  not  been  erected  into  a 
court  to  quicken  or  direct  the  conduct  of  other  judges. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  appeal  be 
dismissed,  with  costs,  and  the  cause  remanded  with  directions  to  the 
district  court  to  proceed  therein;  the  costs  of  the  appeal  to  be  borne 
by  the  plaintiff  and  appellant. 

Denis j  for  the  plaintiff. 
•  Preston,  for  the  defendant. 


Crouse  v.  Duffield.     XII.  539. 

HELD,  that  if  a  defendant  does  not  plead  in  limine  he  admits 
that  his  residence  and  that  of  the  plaintiff  are  rightly  set  forth.  No 
date  of  place  being  found  on  a  note,  if  both  parties  are  shown  to 
reside  abroad,  the  subscribing  witness  will  be  presumed  to  be  abroad, 
and  out  of  the  jurisdiction  of  the  district  court. 
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Trudeau  et  ah  v.  Smith's  Syndics.     XII.  543. 

Third  parties  to  an  act,  are  those  who  are  not  parties  to  an  instrument  by  which  their 
interest  in  the  thing  conveyed,  is  affected.  • 

The  vendor  of  an  immovable  who  does  not  record  his  lien  in  the  parish  where  the  ob- 
ject is  situated  loses  his  privilege  on  it  A  mortgage  recorded  without  an  order  of  the 
judge,  operates  as  notice  to  third  parties. 

THE  court  took  time  to  advise,  and  in  the  June  term,  1823, 

Porter,  J.,  delivered  the  opinion  of  the  court. 

Three  of  the  creditors  of  Smith's  estate  demand  that  they  should 
be  placed  on  the  tableau  of  distribution,  as  privileged  and  mortgage 
creditors,  and  be  paid  in  preference  to  others,  viz:  the  heirs  of  Tru- 
deau, who  are  the  vendors  of  real  estate,  found  in  the  bankrupt's 
possession  at  the  time  of  his  failure;  and  James  Morrison,  and  James 
Whitehead,  who  assert  they  have  obtained  mortgages  on  it. 

The  heirs  of  Trudeau,  in  the  year  1816,  sold  a  plantation  and 
slaves,  to  Smith,  the  insolvent,  situate  in  the  parish  of  St.  Charles. 
The  act  of  sale  was  passed  before  the  parish  judge  of  the  parish  of 
St.  James,  and  a  special  mortgage  was  expressed  in  it  On  the  1 7th 
of  March,  1821,  without  any  order  of  the  judge,  this  instrument  was 
recorded,  in  the  parish  where  the  property  is  situated.  The  purchase 
money,  expressed  in  the  deed  of  conveyance,  was  one  hundred  and 
twenty-five  thousand  dollars;  fifty  thousand  dollars  of  which  sum 
were  paid  Smith  previously  to  his  failure.  Since  which  the  heirs, 
under  an  order  of  seizure,  have  caused  the  plantation  and  slaves  to 
be  sold,  and  have  become  the  purchasers  themselves,  for  eighty 
thousand  dollars. 

Morrison's  claim  is  founded  on  an  act,  passed  in  the  state  of  Ken- 
tucky, which  pursues  the  common  law  form  of  giving  a  mortgage. 
The  deed  expresses  that  Smith  has  sold  the  premises  to  Morrison, 
and  contains  a  clause  that  in  case  the  vendor  should  pay  the  vendee, 
the  sum  of  fifty  thousand  dollars,  the  sale  is  to  be  void  and  of  no 
effect. 

Whitehead's  arises  from  a  judgment  given  in  this  state,  and  duly 
recorded  in  the  office  of  the  parish  judge  of  the  parish  of  St.  Charles, 
on  the  17th  of  May,  1821. 

In  the  argument  of  the  case,  the  two  last  mentioned  creditors  have 
united  in  their  efforts  to  destroy  the  claim  of  Trudeau;  which,  if 
admitted,  leaves  nothing  for  either.  We  shall,  therefore,  first  proceed 
to  examine  it 

A  most  extensive  range  has  been  taken  in  the  discussion,  and  as 
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is  generally  the  case,  in  causes  of  this  magnitude,  questions  have 
been  raised  and  examined,  which  are  not  necessary  to  be  consi- 
dered in  the  decision.  The  validity  of  the  pretensions  advanced 
by  the  vendor,  will,  we  think,  be  found  to  depend  entirely  on  the 
meaning  to  be  given  to  particular  expressions  in  one  of  our  statutes. 

In  support  of  his  claim,  it  has,  however,  been  pressed  on  us,  that 
his  right  is  one  of  the  most  sacred  nature,  which  cannot  be  touched, 
or  impaired,  without  violating  the  principle  of  property  itself.  We 
confess  to  be  unable  to  see  the  subject  in  that  point  of  view.  The 
right  of  the  vendor  to  be  paid  comes  from  the  law,  as  does  also  the 
mode  of  carrying  that  right  into  effect;  his  claim  possesses,  therefore, 
no  higher  character  than  any  other;  except  so  far  as  the  law  has 
conferred  it.  To  enter  into  an  inquiry  on  other  grounds,  would 
leid,  we  apprehend,  to  any  thing  but  a  satisfactory  result.  If  gone 
into,  cases  might  be  readily  supposed,  where  the  demands  of  other 
creditors  would  have  as  strong  equity  to  recommend  them.  A  man 
who  lends  his  money,  to  enable  the  purchaser  to  make  the  first  pay- 
ment due  on  the  price  of  a  tract  of  land,  in  reason,  in  justice,  and  in 
foro  conscientix,  has  as  much  right  to  be  paid  out  of  the  proceeds  of 
the  land,  as  the  vendor,  who  asserts  a  privilege  for  the  balance  due 
him.  The  authorities  cited  by  the  counsel  in  behalf  of  the  other 
claimants  establish,  that  neither  at  Rome,  nor  in  Spain,  did  the 
vendor,  who  sold  on  a  credit,  retaio  a  privilege  on  the  property,  if 
the  sale  was  followed  by  delivery.  In  France  at  this  day,  the  pri* 
vilege  of  the  vendor  is  lost,  if  not  recorded  in  the  manner  pointed 
out  by  the  particular  legislation  .  on  this  subject,  Code  Nap.  2108. 
These  show  in  a  most  satisfactory  manner,  in  what  light  the  legisla- 
tors of  those  countries  viewed  this  preference,  and  how  entirely  it  is 
the  creature  of  positive  law. 

It  has  been  contended  that  the  mortgagees  are  not  third  parties  in 
the  sense  of  the  law,  and  that  they  stand  in  no  better  situation  with 
respect  to  the  force,  and  validity  of  the  mortgages,  than  the  insolvent 
himself  could.  We  understand  by  the  term  third  parties,  all  per- 
sons who  are  not  parties  to  the  contract,  agreement,  or  instrument 
of  writing,  by  which  their  interest  in  the  thing  conveyed  is  sought 
to  be  affected.  It  is  not  pretended  here,  that  Morrison  was  a  party 
in  the  original  sale,  and  there  appears  to  be  as  little  ground  for  con- 
tending that  he  has  become  so  since,  or  that  he  stands  in  the  same 
place  as  Smith,  his  vendor.  The  purchaser  of  property  may,  it  is 
true,  by  subrogating  another  person  in  his  right,  put  him  so  entirely 
in  his  place,  that  he  will  have  no  higher  claims  on  it,  than  he  had. 
But  it  is  clear,  that  under  our  law,  a  vendee  may  acquire  a  title  to 
real  estate,  exempt  from  the  burthens  which  were  attached  to  it  in 
the  hands  of  the  person  from  whom  he  purchased,  or  discharged 
from  the  privileged  claim  which  other  persons  had  on  it.  This 
position  may  be  illustrated  by  supposing  in  the.  present  case,  that  the 
heirs  of  Trudeau  had  sold  the  property  by  a  deed  of  conveyance, 
which  negatived  the  fact  of  any  lien,  mortgage,  or  privilege  being 
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•retained.  Under  stich  circumstances,  if  Morrison  and  Whitehead 
had  purchased  the  laud,  they  would  have  held  it  free  from  the  in- 
cumbrance of  this  claiitt,  though  in  the  hands  of  Smith,  it  would 
have  been  subject  to  it.  For  the  purpose,  then,  of  showing  that  the 
Vendors  had  abandoned  their  right,  or  lost  it  by  any  other  means, 
the  second  purchaser  would  be  a  third  party.  We  are  unable  to 
see  any  difference  between  a  vendee,  and  a  mortgagee,  and  we 
conclude  that  as  a  vendor  may  by  his  own  act,  give  up,  or  lose  his 
privilege.,  it  follows  as  an  undeniable  consequence,  that  those  who 
nave  subsequently  acquired  an  interest  in  the  property,  should  have 
a  right  to  show  that  the  lien  which  would  have  affected  it  in  their 
hands,  has  been  lost  to  him,  in  whose  favor  it  existed. 

We  now  come  to  what  we  consider  the  great  question  in  this  case; 
and  that  is,  whether  the  lien  which  the  heirs  of  Trudeau  set  up,  as 
attaching  on  the  property  sold  by  them,  was  one  of  those,  which  the 
legislature,  by  the  act  of  1 8 1 3,  required  to  be  recorded.  The  inquiry 
lies  in  a  narrow  comparand  as  already  observed,  on  a  correct  inter- 
pretation of  a  single  phrase  used  in  that  act,  will  depend  the  respec- 
tive rights  of  the  parties  before  us. 

The  expressions  in  the  statute  are  u  all  liens,  of  any  nature  what- 
ever, having"  the  effect  of  a  legal  mortgage,  which  shall  not  be  record- 
ed agreeably  to  the  provisions  of  this  art,  shall  be  null  and  void." 
To  arrive  at  a  just  conclusion,  in  construing  this  clause,  it  becomes 
necessary  to  examine  what  is  the  effect  of  a  legal  mortgage,  and  that 
once  ascertained,  to  inquire  next  in  what  does  the  privilege  differ 
from  it.  As  the  law  itself  has  spoken  on  this  subject,  it  is  better  to 
refer  to  it  thlah  to  trust  to  any  deductions  of  ours.  According  to  the 
Civil  Code,  the  effect  of  a  mortgage  is,  that  the  mortgagee  has  the 
benefit  of  being  preferred  to  the  mere  chirographic  creditors,  and 
even  to  the  other  mortgagees,  who  are  posterior  to  him  in  the  date 
of  the.  mortgage,  or  its  registry.  Civil  Code,  460,  art.  9.  The  same 
authority  tells  us  the  privilege  is  the  right,  which  the  nature  of  a 
debt  gives  to  a  creditor,  and  which  enables  him  to  be  preferred  before 
-Other  creditors,  even  those  who  have  mortgages,  although  anterior  in 
time.  Civil  Code,  368,  art.  6B.  It  is  difficult,  then,  to  perceive  what 
is  the  difference  in  their  effect,  except  that  the  privilege  is  of  a  higher 
nature.  They  both  confer  a  right,  which  gives  a  preference  over 
other  creditors;  they  both  attach  on  the  property  of  the  debtor,  and 
they  are  both  liens,  given  by  the  law,  independent  of  the  express 
consent  6f  the  parties. 

But  it  is  argued,  that  a  privilege  has  not  the  effect  of  a  legal  mort- 
-gage,  because  the  latter  operates  on  all  the  property  of  the  debtor; 
the  former  only  on  a  particular  portion.  We  do  not  see  what  differ- 
ence this  makes,  on  the  part  to  which  the  lien  attaches;  the  effect 
on  it  is  the  same,  whethe#r  other  parts  of  fhe  debtor's  property  be 
liable  to  it,  or  not.  The  olyect  of  the  law  was  to  secure  third  parties 
against  latent  incumbrances  on  the  thing  in  which  they  bona  fide 
acquired  a  right.    It  is  only  the  effect  of  the  lien  on  the  property 
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acquired,  that  can  form  the  proper  subject  of  inquiry,  and  it  must  be 
by  its  operation  on  the  thing  alienated,  that  we  can  correctly  ascertain 
whether  or  not,  the  lien  has  the  same  force,  as  a  legal  mortgage 
would  have  had. 

If  this  should  appear  doubtful,  and  we  recur,  as  we  are  directed  to 
do,  in  cases  where  the  expressions  of  the  legislature  are  not  clear,  to 
the  reason  and  spirit  of  the  law,  and  the  causes  which  induced  the 
legislature  to  enact  it,  Civil  Code,  5,  art.  14,  a  strong  argument  is 
derived  in  favor  of  including  the  vendor's  privilege  as  one  of  those 
liens,  which  were  directed  to  be  recorded.  The  causes,  which 
induced  the  passage  of  that  law,  were  latent  claims,  attaching  to  pro- 
perty in  the  hands  of  innocent  persons,  producing  great  injustice  in 
particular  cases,  and  doing  an  injury  to  the  public  by  checking  the 
free  transfer  of  property.  The  object  of  passing  the  act  was  to  remove 
these  evils,  and  a  construction,  which  would  leave  them  in  force, 
must  be  resisted.  Now,  the  privilege  of  the  vendor,  which  is  not 
found  recorded  in  the  parish  where  the  property  is  situated,  is  just  as 
much  within  the  spirit  of  the  law,  as  the  lien  of  a  wife  for  her  dower. 
It  produces  as  great  an  injury,  and  we  are  bound  to  believe  that  as 
it  made  a  part  of  the  evil,  it  was  intended  to  be  embraced  by  the 
remedy. 

It  has  also  been  urged,  that  if  it  had  been  in  the  contemplation  of 
the  legislature  to  include  the  vendor's  privilege,  among  those  which 
are  to  be  recorded,  they  would  have  used  the  expression,  "  all  liens 
whatsoever,"  not  "  all  liens  having  the  effect  of  a  legal  mortgage.? 
It  is  true  the  former  expressions  would  have  had  the  effect  stated, 
and  would,  perhaps,  have  presented  less  ambiguity,  but  the  not  using 
them,  does  not  by  any  means  prove  that  the  words,  found  in  the  act, 
have  not  the  same  meaning.  Indeed  we  draw,  from  the  very  terms 
which  the  legislature  have  chosen,  a  strong  argument  in  favor  of  the 
idea,  that  the  claim  of  the  seller  of  immovable  property,  was  to  be 
embraced  by  them.  For,  if  they  had  intended  to  confine  the  neces- 
sity of  recording,  to  legal  mortgages  alone,  it  may  be  fairly  urged, 
they  would  have  followed  the  natural  mode  of  conveying  that  idea, 
and  said  that  all  legal  mortgages  whatever,  that  were  not  recorded 
agreeably  to  the  provisions  of  the  act  should  be  null.  Instead  of 
which,  they  have  declared  that  all  liens  whatsoever,  having  the  effect 
of  a  legal  mortgage,  should  be  recorded.  From  which,  we  think, 
the  inference  is  irresistible,  that  they  conceived  there  were  liens  whic^ 
though  not  called  legal  mortgages,  had  the  effect  of  them;  that  they 
intended  to  include  these  liens,  and  to  guard  against  their  operation. 
The  question,  to  be  sure,  recurs,  were  privileges  meant  by  the  expres- 
sion "all  liens"?  An  attentive  consideration  of  the  law  satisfies  us 
they  were.  Conventional  and  judicial  mortgages  had  already  been 
provided  for;  the  terms  used,  we  have  just  seen,  meant  something 
more  than  legal  mortgages;  there  remained  then  no  other  liens  to 
be  acted  on  but  privileges,  and  it  was  to  embrace  them  these 
words  were  used;  or  else  they  were  used  to  no  purpose.    But  this, 
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the  known  rules  of  construction  forbid  us  to  presume.    6  Bacon, 
380. 

Nor  is  it  a  matter  of  surprise  that  the  legislature  should  have  con- 
ceived that,  by  the  expressions  used,  they  acted  on  Hens,  such  as 
that  now  under  examination.    The  discussion  on  this  subject  leaves 
it  as  a  very  doubtful  question  in  our  minds,  whether  the  privileged 
mortgage  be  any  thing  more  or  less,  than  a  legal  mortgage.    But 
without  intending  to  decide  that  question,  it  is  certain  that  if  they  be 
different,  a  great  deal  of  confusion  exists  in  the  Spanish  law,  respect- 
ing them,  and  that  the  distinction  is  not  well  settled  in  our  own. 
The  counsel  have  referred  us  to  the  Curia  Phillipica,  where  the 
very  highest  privileges  known  to  our  laws  are  called  tacit  or  legal 
mortgages.     Curia  Phillip,  lib.  5,  chap.  3,  Hypoteca,  364,  art.  31, 
32,  33,  34.      Febrero  also  designates  them  by  the  same  name. 
Juiciode  concurso,  lib.  3,  chap.  3,  sect.  1,  no.  101.     So  late  as  the 
year  1817,  we  find  the  general  assembly  of  th$  state,  denominating 
the  lien  of  a  builder,  "  a  privilege,  or  legal  mortgage."    The  legis- 
lature who  passed  the  act  of  1813,  then,  it  may  be  readily  believed, 
did  not  understand  the  privileged  mortgage,  as  having  a  different 
effect  from  the  legal  one.    Indeed  they  have  furnished  us  with  con- 
clusive evidence  to  the  contrary.    For  in  the  third  section  of  that 
very  act,  they. state  that  minors,  insane  persons,  and  absent  heirs, 
shall  continue  as  heretofore  to  have  a  tacit  and  privileged  mort- 
gage, on  the  property  of  their  tutors,  curators,  and  administrators, 
according  to  the  principles  established  by  the  digest  of  the  civil  law. 
The  cases,  heretofore  decided  in  this  court,  under  the  act  of  the 
legislature,  have  been  referred  to,  but  although  the  point  now  made, 
was  not  brought  forward  for  decision  in  them,  yet  the  opinions 
given,  in  those  cases,  intimated  views  of  the  question,  adverse  to  - 
the  pretensions  now  advanced  by  the  vendor.    The  first  was  Lafon 
v.  Sadler,  4  Marling  476,  in  which  it  was  held  that  the  privilege  of 
the  vendor  need  not  be  recorded,  because  his  lien  existed  independ- 
ent of  any  instrument  of  writing.     The  court,  however,  stated  that 
if  a  written  contract  had  been  necessary,  to  establish  the  plaintiff's 
right,  to  recover,  the  defendant  might,  perhaps,  have  resisted  its  in- 
troduction, unless  recorded  pursuant  to  law.    In  the  year  1817,  the 
legislature  provided  that  the  builder  must  enter  into  contracts  in 
writing,  for  all  sums  above  five  hundred  dollars,  and  have  them 
recorded,  or  cease  to  enjoy  either  a  tacit  mortgage,  or  privilege. 
The  case  of  Jenkins  v.  Nelson's  Syndics,  1 1  Martin,  437,  was  a 
decision  on  a  contract  governed  by  these  statutes,  and  the  court  there 
said  that  the  writing,  establishing  the  privilege,  was  perfectly  of  the 
nature  of  those  mentioned  in  the  act  of  1813,  in  which  no  mortgage 
is  stipulated,  but  in  which  the  law  raises  a  tacit  one. 

We,  therefore,  conclude  that  the  privilege  of  the  vendor,  to  have 
effect  against  third  parties,  must  be  recorded  in  the  parish  where  the 
property  is  situated,  and  that  in  this  case,  the  heirs  of  Trudeau  can 
only  be  paid  in  preference  to  other  creditors  who  have  mortgages, 
posterior  to  the  time  their  lien  was  put  on  record. 
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The  next  question  which  the  case  presents,  is,  whether  it  was 
put  on  record,  pursuant  to  law.  It  has  been  already  stated,  that 
the  order  of  the  judge  is  wanting,  and  in  consequence  of  this 
defect,  Whitehead  contends  that  his  mortgage,  which  was  duly  en- 
registered  in  the  office  of  the  parish  judge,  two  months  before,  is 
entitled  to  a  preference. 

The  article  of  our  code,  which,  it  is  contended,  requires  this  for- 
mality, on  pain  of  nullity,  after  declaring  that  mortgages  shall  have 
.effect  against  thild  persons,  being  of  good  faith,  from  the  day  they 
are  recorded,  provides  "  that  tjhis  recording  shall  not  be  made  after 
the  expiration  of  the  leg^l  term,  without  an  ordor  of  the  court  given 
for  that  purpose,  gut  sur  un  ordre  dujvge,  rendu  a  cet  effei. 

There  is  some  difficulty  in  knowing  what  court  or  judge  is  meant 
by  these  terms,  but  admitting  that  it  is  the  district  judge,  or  district 
court,  we  are  pf  opinion,  that,  if  the  instrument  be  recorded  without 
their  order,  it  operates  as  a  notice  to  third  parties,  and  that  all 
the  objects  of  the  law  are  satisfied  by  it.  The  clause  just  cited,  is 
.merely  directory  to  the  keeper  of  mortgages,  and  if  it  were  not  in- 
troduced for  his  protection,  it  is  difficult  to  see  for  what  reason  such 
.a  formality  was  prescribed.  The  mortgage  is  entirely  distinct  from 
it,  its  validity  is  independent  of  it;  and  although  the  officer,  whose 
duty  it  was  to  receive  the  instrument,  might  have  refused  to  enre- 
gister  it  without  the  order,  yet  if  ,he  did  choose  to  run  the  risk  of 
doing  so,  we  see  nothing  in  the  law,  which  authorises  us  to  say  that 
a  bona  fide  mortgage,  thus  put  on  record,  shall  not  operate  as  a 
notice,  to  persons  who  go  to  those  records  in  order  to  ascertain  what 
liens  are  on  the  property.  The  law  does,  not  direct  the  judge's  order 
to  be  recorded,  with  the  mortgage. 

We  have  lastly  to  inquire  into  the  validity  of  the  instrument  by 
which  Morrison  claims  to  be  paid  &s  a  mortgage  creditor.  It  is 
objected  that  it  has  not  the  forpi  required  by  our  laws,  for  acts  of 
mortgage,  and  that  instruments  of  writing,  tending  to  affect  real 
estate,  must  pursue  the  leps  loci  ret  4*7*?.  This  question  we  find  it 
unnecessary  to  determine,  for  if  the  instrument  be  not  a  mortgage, 
.it  is  a  sale  of  the  premises.  We  shall  give'jt  effect,  therefore,  in  the 
former  character,  because  the  party  claiming  the  benefit  of  it,  has 
relied  on  it  as  such.  In  this  way  too,  it  will  be  least  burthensome 
to  the  other  creditors,  and  will  enable  us  to  give  effect  to  the  evident 
intention  of  the  parties. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
parties  to  this  suit  be  placed  on  the  tableau  of  distribution  of  .J.  K. 
Smith,  and  paid  as  follows:  that  is  to  say,  Emilie  Trudean,  minor 
heir  of  Zcnon  Trudeau,  the  su,tyi  of  five  thousand,  three  hundred  and 
fifty-seven  dollars,  fourteen  and  a  half  cents,  with  interest  on  the 
one  third  of  that  sum,  from  the  first  of  April,  1820;  on  one  other 
third  part  of  the  same,  from  the  first  of  April,  1621;  and  on  the 
remaining  third,  from  the  first  of  April,  1822,  it  being  the  one- 
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seventh  of  the  half  of  the  money  due  for  the  plantation,  sold  hy  the 
heirs  of  Trudeau,  to  J.  H.  Smith;  that  James  Morrison  be  placed  in 
said  tableau,  $s  a  creditor,  for  the  sum  of  fifteen  thousand  dollars 
with  interest,  at  six  per  cent,  from  the  31st  of  March,  1820,  until 
paid,  and  costs  of  suit.  That  the  widow,  and  other  heirs  of  Zenon 
Trudeau,  be  placed  there  as  creditors  for  the  balance  due  on  the 
price  of  the  plantation,  after  deducting  the  sum  of  five  thousand,  three 
hundred  and  fifty-seven  dollars,  fourteen  and  a  half  cents,  coming  to 
the  minor:  that  is  to  say,  for  the  sum  of  sixty-nine  thousand,  six 
hundred  and  forty-two  dollars,  and  eighty-six  cents,  with  interest,  at 
six  per  cent,  until  paid;  on  the  one-third  of  said  sum,  from  the  first 
of  April,  1820;  on  one  other  third  part  of  said  sum,  from  the  first  of 
April,  1821;  and  on  the  remaining  third  part  of  said  sum,  from  the 
first  of  April,  1822.  And  lastly,  that  James  Whitehead  be  placed 
thereon  as  a  creditor  for  fifteen  thousand,  four  hundred  and  twenty- 
two  dollars,  and  ninety-four  cents,  with  interest,  at  the  rate  of  six 
per  cent,  from  the  17th  of  June,  1820,  until  paid;  that  the  said  cre- 
ditors be  paid  in  reference  to  the  order  before  mentioned;  that  is  to 
say,  first,  Emilie'Trudeau;  second,  James  Morrison;  third,  the  widow 
and  heirs  of  Z.  Trudeau;  and  lastly,  James  Whitehead;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  the  appellee  pay  the 
costs  of  the  appeal. 

Hennen  and  Hawkins,  for  the  plaintiffs. 

Duncan,  for  the  defendants. 

This  case  was  argued  at  great  length,  between  Workman  for  the 
plaintiffs,  and  Hawkins  for  the  claimant,  on  the  question,  whether 
the  vendor's  privilege  on  the  land  be  lost  if  the  deed  be  not  recorded 
in  the  parish  in  which  the  land  lies? 

The  court  took  time  to  advise.  By  the  Louisiana  Code,  art.  323S, 
it  was  provided  that  the  vendor  of  an  immovable  only  preserves 
his  privilege  on  the  object  when  he  has  caused  the  sale  to  be  duly 
recorded  at  the  office  of  mortgages  of  the  parish. 


Rousseau  v.  Henderson  et  al.     XII.  635. 

IT  is  too  late  to  pray  for  a  continuance  after  the  trial  has  begun 
and  evidence  is  heard. 

To  a  defendant  without  title,  no  prescription  but  that  of  thirty 
years  will  avail. 
Vol.  IL— 32 
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Bouthemy  v.  Dreux  et  al.     XII.  639. 

One  witness  may  prove  a  will.  Witnesses  to  a  will  may  contradict  enunciations  in  it. 
The  names  of  the  witnesses  to  a  nuncupative  will  under  private  signature  need  not  be 
inserted  in  the  body  of  the  will.  Facts  which  depend  on  proof  should  be  alleged,  so 
that  the  adverse  party  may  disprove  them  in  the  inferior  court.  Presentation  of  the 
will  to  witnesses  need  not  be  manual. 

The  circumstance  of  a  judgment  being  rendered  on  a  petition  written  in  French,  does 
not  make  it  void.    Whether  voidable? 

APPEAL  from  the  court  of  the  first  district 

Pokter,  J.,*  delivered  the  opinion  of  the  court. 

This  action  is  brought  by  the  heirs  of  Pierre  Bouthemy,  deceased, 
to  annul  and  set  aside  bis  last  will  and  testament;  or,  in  case  it  is 
declared  valid,  to  have  certain  legacies  granted  by  it  avoided,  and  the 
executor  compelled  to  render  an  account  of  his  administration.  The 
case  has  been  already  before  us,  and  was  remanded  for  further  pro- 
ceedings.    10  Martin,  1. 

It  has  been  tried  on  its  merits.  The  district  court  gave  judgment 
for  the  defendants,  and  the  plaintiffs  have  appealed. 

In  this  court,  they  have  relied  on  the  following  grounds  for  the 
reversal  of  the  judgment  of  that  of  the  first  instance: 

1.  The  legacy  of  the  universality  of  his  furniture,  bequeathed  by  the 
testator  to  his  concubine,  is  void.  Civil  Code,  210,  art.  10,  and  332, 
art  115. 

2.  The  will  is  void,  not  being  clothed  with  the  formalities  required 
by  law,  to  give  it  validity.     Civil  Code,  228,  art.  96-232,  art.  108. 

3.  The  proceedings  had  on  the  will,  before  the  court  of  probates, 
are  void,  for  not  having  been  preserved,  and  conducted  in  the  lan- 
guage in  which  the  constitution  of  the  United  States  is  written.  1 
Martin's  Digest,  114;  2  Martin's  Rep.  221\  Ibid.  1. 

The  first  point  has  been  abandoned  in  argument,  and  the  conclu- 
sions which  we  have  come  to  on  the  second,  will  render  a  decision 
of  the  last  unnecessary  at  this  stage  of  the  cause. 

In  support  of  his  second  ground,  the  counsel  for  the  plaintiffs  has 
contended:  that  the  names  of  the  witnesses  should  be  inserted  in  the 
body  of  the  testament;  that  the  proof  of  its  execution  has  been  only 
made  by  one  witness;  that  the  testator  did  not  present  the  will  to  the 
witnesses;  that,  admitting  the  court  should  be  of  opinion  that  he  did, 

*  Maetin,  J.,  did  not  join  in  this  opinion,  having  some  interest  in  the  question. 
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it  was  not  to  a  sufficient  number  of  them;  and  lastly,  that  the  wit- 
nesses did  not  all  sign  at  the  same  time. 

The  first  of  these  positions,  in  the  order  necessary  for  an  examina- 
tion of  the  case  on  its  merits,  is  that  which  objects  to  the  proof  by 
one  witness  of  the  will,  and  the  facts  connected  with  its  execution. 
In  support  of  it  we  are  referred  to  the  Civil  Code,  310,  art.  243-244; 
where  it  is  said,  it  is  provided,  that  the  single  testimony  of  a  witness 
can  only  be  received,  to  establish  facts,  when  the  value  of  the  object 
does  not  exceed  the  sum  of  500  dollars,  or  there  is  a  commencement 
of  proof  in  writing. 

These  provisions  of  our  law  do  not  extend  to  such  a  case  as  that 
before  us.  They  expressly  limit  the  incompetency  of  a  single  witness, 
to  cases  where  the  establishment  of  a  covenant  (convention)  is  made 
to  depend  on  his  testimony.     Now  a  will  is  not  a  covenant. 

The  other  grounds,  on  which  it  is  contended  the  nullity  of  the  tes- 
tament must  be  decreed,  will  be  better  understood  by  stating  the 
evidence  received  in  respect  to  its  execution. 

The  will  is  a  nuncupative  one,  under  private  signature,  and  pur- 
ports to  be  made  in  the  presence  of  the  witnesses.  But  according  to 
a  document  introduced  by  the  plaintiffs,  it  appears,  that  the  witnesses 
in  proving  it  before  the  court  of  probates  declared,  that  it  had  been 
written  out  of  their  presence,  and  one  of  them  added,  that  it  was 
written  at  the  solicitation  and  request  of  the  testator,  who  certified  it 
in  presence  of  the  witnesses  and  signed  it,  and  declared  that  it  was 
his  last  will. 

On  the  trial  it  was  proved,  that  the  will  was  signed  in  the  hand- 
writing of  the  testator,  and  Le  Cesne  swore,  that  he  was  present 
when  Bouthemy  signed  the  instrument,  and  that  the  witness  saw 
him  affix  his  name  thereto,  and  four  other  witnesses  sign  it;  that  he 
was  in  his  bed*  and  that  one  Desbois  read  over  the  will  to  the  wit- 
ness in  his  presence;  that  Bouthemy  requested  Desbois  to  read  the 
testament  to  the  witnesses,  which  he  did,  and  that  Bouthemy  told 
the  witnesses  that  it  was  his  testament. 

This  testimony  was  excepted  to;  but  the  doctrine  is  well  settled  in 
this  court,  that  witnesses  to  a  will  can  be  received  to  contradict  enun- 
ciations contained  in  it.  Knight  v.  Smith,  3  Martin,  156;  Marie  v. 
Avarts'  Heirs,  10  Ibid.  25. 

To  the  validity  of  the  instrument  established  by  this  proof,  it  is 
objected,  that  the  names  of  the  witnesses  should  be  inserted  in  the 
testament,  as  well  as  written  at  the  bottom  of  it.  On  referring  to  the 
Code,  where  the  manner  of  making  a  nuncupative  act,  under  private 
signature,  is  prescribed,  we  find  certain  acts  necessary  in  order  that 
it  be  valid,  and  a  declaration  that  no  other  formalities  are  required. 
As  inserting  the  names  of  the  witnesses  in  the  body  of  the  act  is  not 
one  of  these  formalities,  we  cannot  say  it  should  make  one  of  them, 
for  we  are  forbid  to  require  any  other  but  those  which  the  law  has 
enumerated.  Toullier,  Droit  Civil  Francois,  5,  /•  3,  tit.  2,  c.  5,  n. 
480. 
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We  give  no  opinion  on  the  objection,  that  all  the  witnesses  should 
have  signed  at  the  same  time,  for  we  think  it  comes  too  late.  As  it 
was  a  matter  which  depended  on  the  proof  that  might  be  adduced, 
the  plaintiffs  should  have  alleged  it  in  the  court  below,  and  given 
the  defendants  an  opportunity  to  contradict  it.  From  the  course 
which  the  examination  of  the  witnesses  took,  it  appears,  such  a  fact 
was  not  considered  to  be  at  issue;  nor  was  it,  by  the  pleadings.  The 
original  petition  alleges  two  grounds  of  nullity,  viz:  that  the  testa- 
ment was  not  written  by  the  testator,  nor  by  any  other  person  from 
his  dictation,  in  the  presence  of  the  witnesses;  and  that  it  was  not 
presented  by  him  with  such  a  declaration  as  the  law  requires,  when 
written  out  of  their  presence.  The  supplemental  petition  adds,  that 
neither  the  names  nor  the  domicil  of  the  witnesses  were  mentioned 
in  the  will;  and  that  the  proceedings  had  before  the  court  of  pro- 
bates, under  it,  were  void,  because  they  were  not  conducted  in  the 
language  in  which  the  constitution  of  the  United  States  is  written. 

The  great  question  in  this  case  is,  whether  the  will  was  presented 
by  the  testator  to  the  witnesses,  in  such  a  manner  as  the  law  directs. 
The  formalities  which  the  legislature  have  prescribed,  as  guards 
against  the  frauds  which  men  from  feebleness  of  mind  and  body  are 
exposed  to  in  their  last  moments,  are  matters  of  strict  law,  and  courts 
have  been  severe  in  exacting  a  rigid  observance  of  them.  We  think, 
however,  that  a  scrupulous  attention  to  forms  can  be  well  reconciled 
with  a  decision  which  will  give  effect  to  the  instrument  now  sub- 
mitted. 

For  the  validity  of  a  nuncupative  will,  under  private  signature,  it 
is  sufficient  if  the  testator,  in  the  presence  of  five  witnesses,  presents 
the  paper  on  which  he  has  written  his  testament,  or  caused  it  to  be 
written  out  of  their  presence,  declaring  to  them  that  that  paper  con- 
tains his  last  will;  that  he  signs  it,  if  he  knows  how  or  is  able,  and 
that  the  witnesses,  or  one  of  them,  also  put  their  names  to  it  Code 
228,  art.  95. 

In  the  case  before  us,  it  has  been  proved,  that  the  will  was  written 
by  the  direction  of  the  testator,  that  it  was  read  over  to  him,  and 
that  it  was  signed  by  him;  but  it  is  objected,  he  did  not  present  the 
testament  to  the  witnesses  and  declare  it  to  be  his.  We  do  not  un- 
derstand the  law  to  be,  that  these  words  are  so  material,  and  of  such 
solemnity,  that  they  cannot  be  supplied  by  others  expressing  the 
same  ideas.  Directing  an  instrument  to  be  read  over  to  witnesses, 
accompanied  with  the  testator's  assertion,  that  it  was  his  last  will 
and  testament,  (as,  is  in  evidence,  was  done  here,)  we  think  the  same 
thing,  as  if  he  had  declared  it  to  be  his.  We  are  also  of  opinion,  the 
will  was  presented.  This  word,  in  the  sense  in  which  it  is  used  in 
the  law,  means,  to  exhibit  to  view,  or  notice,  and  is  fully  satisfied 
by  the  testator's  requesting  his  will  to  be  read  over  to  the  witnesses, 
and  telling  them  it  was  his.  We'  are  unable  to  find  any  force  in  the 
argument,  that  the  instrument  should  be  delivered  by  the  testator, 
with  his  own  hand,  to  the  witnesses;  a  ceremony  which  would  often 
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deprive  the  citizen  of  the  power  of  making  a  will  at  all;  as  the  in- 
stances are  frequent  where  bodily  weakness  would  render  it  impos- 
sible to  do  so,  though  the  mind  was  sound  and  healthy.  The  object 
of  the  legislature  was,  that  the  act  should  be  transmitted  from  the 
testator  to  the  witnesses,  in  their  presence,  in  such  a  way  as  to  make 
it  evident,  it  emanated  from  him.  The  codfc  of  cassation  in  France 
has  held,  in  construing  a  law  on  the  same  subject,  expressed  in  the 
same  words  as  ours,  that  the  presentation  need  not  be  manual,  that 
the  object  of  the  law  was  to  guard  against  a  false  testament  being 
substituted  in  place  of  the  real  one,  and  that  object  was  accomplished 
when  the  testator  either  presented  it  with  his  hands,  or  indicated  it 
by  gestures  or  signs.    Sirey,  14, 458;  18  Ibid.  210. 

On  the  last  point  made,  that  all  the  proceedings  had  under  the 
decrees  of  the  court  of  probates,  are  void,  and  that  the  whole  estate 
must  be  given  up  with  its  rents  and  profits,  we  give  no  opinion. 
On  examining  the  evidence,  we  find  that  the  orders  and  judgments 
of  the  court  are  in  the  language  in  which  the  constitution  of  the 
United  States  is  written;  and  we  are  far  from  being  prepared  to  say, 
that  the  circumstance  of  their  being  rendered  on  petitions  written  in 
another  language,  will  so  affect  them  with  nullity,  as  to  render  every 
thing  done  under  them  void — whether  they  can  be  contended  to  be 
any  thing  more  than  voidable.  The  effect,  however,  of  the  proceed- 
ings can  with  more  propriety  be  decided  on,  when  we  know  what 
they  were.  As  there  is  a  prayer  for  the  executor  to  give  an  account 
of  his  administration,  the  law  can  be  better  applied  to  the  various 
acts  of  it,  when  the  evidence  of  them  are  before  us,  than  by  laying 
down  at  this  stage  of  the  proceedings,  any  general  rules,  as  to  which 
of  them  may  be  good,  and  which  of  them  invalid. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  this  cause 
be  remanded,  with  direction  to  the  judge  to  compel  the  executor  to 
render  an  account  of  his  administration  according  to  law;  and  it  is 
further  ordered,  that  the  appellees  pay  the  costs  of  this  appeal. 

Segkersy  for  the  plaintiffs. 

Cuvillier,  for  the  defendants. 


32' 
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M'Guire  v.  Amelung  et  al.     XII.  649. 

Parol  evidence  of  ownership,  unless  to  establish  that  the  plaintiff  bad  acquired  the  slave 
by  inheritance,  bad;  but  as  to  possession,  good.  Giving  a  slave,  in  payment  of  one's 
services  as  housekeeper,  is  not  a  donation  pure  and  simple,  and  need  not  be  by  public 
act.  A  want  of  title  in  the  vendor  does  not  make  void  a  conveyance  of  property  if  he 
afterwards  acquire  the  right  of  the  true  owner. 

APPEAL  from  the  court  of  the  third  district. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

Amelung,  sheriff  of  Baton  Rouge,  having  several  executions  in  ' 
his  hands  on  judgments  obtained  against  E.  F.  Hail,  in  order  to 
satisfy  the  same,  levied  on  a  mulatto  wench,  who  is  claimed  by  the 
plaintiff  in  this  suit  as  her  property. 

She  exhibits  a  private  act,  attested  by  one  witness,  which  was  after- 
wards recorded  in  the  office  of  the  parish  judge,  at  Baton  Rouge.  It 
is  in  the  following  words,  viz: 

"  Know  all  men  by  these  presents,  that  I,  Elisha  F.  Hall,  lieutenant 
of  the  7th  regiment  United  States  Infantry,  at  the  fort  of  Baton  Rouge, 
this  4th  day  of  June,  1814,  presented  and  gave  unto  Miss  Mary 
Lucas  M'Guire,  of  this  place,  a  mulatto  girl  named  Grace,  about  nine 
years,  which  girl  I  bought  of  Colonel  Phillip  Hickey,  of  this  parish, 
in  consequence  of  said  Mary  Lucas  M'Guire's  services  as  house- 
keeper; and,  I  do,  by  these  presents,  relinquish  all  my  right  and  title 
for  ever,  of  said  mulatto  girl,  Grace,  for  her  own  use  and  benefit  for 
ever. 

(Signed)  E.  F.  Hall." 

There  was  judgment  against  her  in  the  district  court  and  she  ap- 
pealed. 

The  cause  has  been  submitted  without  argument,  and  our  attention 
on  perusing  the  record,  is  first  arrested  by  bills  of  exceptions. 

The  first  is  to  the  refusal  of  the  district  judge  to  receive  the  instru- 
ment just  cited,  as  evidence  of  a  sale.  In  this  opinion  we  think  he 
did  not  err,  for,  to  constitute  that  contract,  it  is  necessary,  that  a  thing 
be  given  for  a  price  in  current  money.    Civil  Code,  344,  art.  1. 

The  second  is  to  the  opinion  of  the  judge  rejecting  parol  proof  of 
ownership  and  possession,  unless  to  establish  that  the  plaintiff  had 
acquired  the  slave  by  inheritance;  and  in  which  opinion  we  concur, 
so  far  as  it  went  to  exclude  any  other  evidence  of  title  but  that  by 
writing  ,unless  in  the  case  of  descent.  As  to  possession,  parol  evi- 
dence was  properly  offered  to  establish  it,  and  as  it  appears  from  the 
statement  of  facts,  was  indeed  received. 
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The  third  bill  of  exceptions  was  taken  to  the  decision  of  the  judge 
refusing  to  permit  the  plaintiff  to  prove  the  value  of  the  services, 
mentioned  in  the  act  already  referred  to,  and  we  think  correctly  taken; 
for,  unless  the  plaintiff  was  refused  permission  to  give  such  proof,  on 
the  ground  that,  as  the  cause  then  stood,  it  was  not  necessary  for  her 
to  make  it,  we  are  clear  that  there  was  error  in  rejecting  the  testi- 
mony offered. 

The  contract  by  which  the  plaintiff  claims,  is  one  of  those  which, 
though  not  forming  the  contract  of  sale,  clearly  resembles  it,  or  rather 
it  is  nothing  else  but  a  dation  en  paiement,  which  differs  in  few  par- 
ticulars from  a  sale.  Poihier  denominates  an  act,  such  as  that  now 
under  consideration,  La  donation  rimuniratoire,  and  with  his 
accustomed  accuracy  tells  us:  il  Lorsqu9une  donation  rimunhatoire 
est  faite  pour  recompense  de  services  mercenaires  appreciables  a 
prix  d9  argent,  et  pour  lesquels  cetui  qui  les  a  rendus  auroit  action 
afin  d9en  obtenir  la  recompense:  si  la  valeur  des  choses  donn&es 
n9excede  pas  celle  des  services,  une  telle  donation  quoique  qualijiie 
du  nom  de  donation  par  Facte  qui  en  a  St6  passi,  n'a  de  donation 
que  le  nom,  et  c9est  une  veritable  dation  en  paiement99  Pothier, 
Traiti  de  Vente,  607.  The  act  before  us,  is  certainly  quite  distinct 
from  that  of  a  pure  and  simple  donation,  to  which  it  was  likened  by 
the  judge  of  the  first  instance,  and  he  erred  in  holding  it  void,  because 
it  wanted  the  forms  required  by  law  to  give  validity  to  such  contracts. 
It  is  one  of  mutual  interest,  not  of  beneficence.  Pothier  on  Obliga- 
tions, n.  12. 

If  the  case  therefore  required  it,  we  would  remand  the  cause,  to 
give  the  plaintiff  an  opportunity  of  proving  the  consideration;  but 
neither  the  pleadings,  nor  the  evidence  taken,  renders  it  necessary 
to  do  so.  Fraud  is  not  alleged  by  the  creditors  in  the  answer;  the 
only  fact  put  at  issue  is  title.  No  proof  was  given  on  trial,  that  the 
conveyance  was  made  to  defraud  the  defendants.  On  the  contrary, 
the  execution  of  the  act  under  which  the  plaintiff  claims,  is  estab- 
lished to  have  been  six  years  before  the  property  was  levied  on  by 
the  sheriff:  and  it  is  in  evidence,  that  she,  once  in  this  space  of  time, 
hired  the  slave  out  as  her  own,  and  that  she  was  considered  in  the 
family,  and  acknowledged  by  Hall,  to  be  the  property  of  the 
petitioner. 

As  to  the  objection  of  want  of  title  in  Hall,  at  the  time  he  made 
the  conveyance,  it  is  sufficient  to  remark,  that  admitting  this  objection 
could  be  made  by  any  other  than  the  purchaser,  which  we  much 
doubt,  still  a  want  of  title  in  the  vendor  does  not  make  void  a  con- 
veyance of  property,  if  he  afterwards  acquire  the  right  of  the  true 
owner.  This  question  lately  received  our  most  serious  consideration 
and  we  see  no  reason  to  change  the  opinion  expressed  in  the  case  of 
Bonin  v.  Eyssaline,  ante,  302. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  that  the  plain- 
tiff do  recover  of  the  defendants  the  possession  of  the  slave  mentioned 
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in  the  petition,  and  that  the  injunction  granted  by  the  district  court 
be  made  perpetual,  saving,  however,  to  the  defendants  all  the  rights 
which  the  law  gives  them,  in  case  the  conveyance  or  sale  to  the 
plaintiff  was  made  to  defraud  them.  And  it  is  further  ordered, 
adjudged  and  decreed,  that  the  defendants  pay  costs  in  both  courts. 

Duncan,  for  the  plaintiff. 

Eustis,  for  the  defendants. 


Guirot  v.  Her  Creditors.     XII.  654. 

WHEN  the  insolvent  prayed  for  a  respite,  which  was  refused  at 
the  meeting  of  the  creditors,  a  forced  cession  of  her  goods  cannot  be 
decreed  without  the  debtor  being  heard.  See  this  ruled  in  Weim- 
prender's  Syndics  v.  Weimprender,  11  Martin,  18.* 


Boye  rand  Wife  v.  Aubert  et  al.     XII.  655. 

HELD,  that  a  mistake  in  a  name  by  omission  of  a  letter  cannot 
be  taken  advantage  of  on  the  general  issue:  it  must  be  specially 
pleaded  in  limine.  Curia  Phil.  1.  §  13  n.;  1  Febrero,  2,  1.  3.  c.  1. 
§  4.  n.  176;  Partida,  3.  3.  9. 

*  By  the  Louisiana  Code,  art  3065,  "When  the  creditors  refuse  a  respite  the  cession 
of  property  ensues;  and  the  proceedings  continue  as  if  the  cession  had  been  offered  in 
the  first  instance."    See  Arcenaux  v.  His  Creditors,  3  Lou,  Rep*,  39. 
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Nugent  v.  Roland.     XII.  658. 

A  promissory  note  is  not  invalid  because  the  sum  is  stated  in  figures  * 

APPEAL  from  the  court  of  the  fourth  district. 

Martin,  J.,  said: 

The  plaintiff's  counsel  urges,  that  a  note,  in  which  the  sum  to  be 
paid  is  stated  in  figures,  is  void;  and  that  the  court  erred  in  receiving 
that  mentioned  in  the  answer,  as  evidence. 

To  establish  his  proposition,  the  counsel  shows  that  a  promissory 
note  is  held  by  law  to  be  of  equal  validity,  and  entitled  to  the  same 
faith  and  credit,  with  acts  passed  before  a  notary  public;  and  he 
hence  concludes  that,  as  notaries  must  write  out  in  full  all  their 
words,  without  abbreviations,  and  shall  not  otherwise  express  the 
name  of  a  person,  of  a  place,  nor  a  sum  of  money,  or  any  thing  else, 
otherwise  the  act  to  be  void,  notes  of  hand  are  void  in  which  the 
name  of  either  party,  the  place  or  the  sum  is  otherwise  expressed 
than  by  words  written  out  in  full. 

Neither  the  premises  nor  the  conclusion  can  be  granted. 

The  notarial  act  is  an  authentic,  the  promissory  note  a  private 
one.    The  first  a  matter  of  record,  the  other  a  matter  in  pays. 

*  By  the  act  of  March  14th,  1823,  no  bill,  note,  bank  note,  draft,  or  check,  shall  be 
obligatory  or  admissible  evidence  of  a  debt,  unless  the  sum  of  money  mentioned  therein 
as  due  be  expressed  in  words  at  full  length.  In  Pi  I  id  v.  Moll  ere,  4  Martin,  N.  S.  43, 
held*  that  if  fractions  of  dollars  be  written  in  figures,  that  does  not  vitiate,  only  the  frac- 
tions will  be  taken  as  not  written. 
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The  first  must  be  executed  in  the  presence  of  two  witnesses;  the 
other  does  not  require  the  presence  of  any. 

The  verb  to  express,  in  our  opinion,  fnay  properly  be  used  to 
denote  the  designation  of  a  sum  of  money,  either  in  words  or  in 
figures. 

Of  this,  the  counsel  for  the  plaintiff  furnishes  us  with  examples. 
Beawes  recommends,  that  the  sum  be  distinctly  expressed,  both  in 
words  and  figures.  The  Recopilacion  requires,  that  notaries  should 
not  express  sums  of  money,  otherwise  than  by  words. 

In  what  a  situation  would  we  place  our  banks,  were  we  to  decide 
.  that  the  strict  rules  to  which  notarial  acts  are  subject,  extend  to  bills 
and  notes.  In  the  latter,  the  names  of  the  parties  are  very  seldom 
indeed  written  out  at  full  length.  The  first  name  is  generally  abbre- 
viated— the  words,  value  received — long  names  of  cities,  such  as 
Philadelphia,  Nouvelle  Orleans,  &c.  are  frequently  so.  A  consider- 
able portion  of  the  paper  in  circulation  would,  by  the  decision  which 
is  pressed  on  us,  be  avoided. 

It  is  certainly  very  unsafe,  and  may  be  said  improper,  to  state  the 
sum  to  be  paid  in  a  bill  or  note  in  figures;  but  no  law  avoids  a  bill 
or  note  on  that  account,  and  authorises  us  to  allow  a  person,  who 
gives  such  a  bill  or  note,  to  avail  himself  of  his  own  wrong  and  get 
rid  of  his  obligation. 

We  are  of  opinion,  the  district  judge  did  not  err  in  refusing  to 
prevent  the  document  produced  to  go  to  the  jury,  on  the  ground  that 
the  sum  was  there  stated  in  figures. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  affirmed  with  costs. 

Workman,  for  the  plaintiff. 

Davesac,  for  the  defendant. 


Hasluck  v.  Salkeld  et  al.     XII.  663. 

WHERE  a  vessel  on  board  of  which  property  is  shipped  is  de- 
tained by  an  illegal  seizure,  the  freighter  is  not  to  look  to  the  owner 
for  compensation ;  he  who  sued  out  the  attachment  wrongfully  is 
responsible. 
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Mayhew  v.  M'Gee.     XII.  666. 

THE  opinion  of  the  court,  given  in  Chiapella  v.  Lanusse's  Syndics, 
10  Martin,  448,  that  in  case  of  a  forced  surrender,  one  of  the  credi- 
tors could  not  carry  on  legal  proceedings  in  a  distinct  suit  against  the 
insolvent  for  the  recovery  of  his  debt,  reaffirmed. 


Boudreau  v.  Boudreau.     XII.  667. 

PRESCRIPTION  cannot  be  first  pleaded  in  the  Supreme  Court.* 


- 


Pepper  v.  Peytaviit.     XII.  671. 

A  note  payable  in  sugar  is  not  negotiable    If  one  bind  himself  to  deliver  sugar  on  a  day 

fixed,  and  fail,  he  is  liable  to  damages  in  money. 

APPEAL  from  the  court  of  the  second  district. 

Martin,  J«,  delivered  the  opinion  of  the  court. 
The  plaintiff  states,  that  he  sold  a  quantity  of  flour,  amounting  to 
717  dollars,  50  cents,  payable  in  sugar,  at  the  rate  of  seven  and  a 

*  Raled  dlUer,  in  Percy  f>.  Mftlauden,  %  Lou.  Rep.  591,  '*  prescription  may  bo  pleaded 
in  the  Supreme  Court,  evenjtoward*  the  close  of  the  argument" 
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half  cents  the  pound — that  the  defendant  gave  him  his  obligation 
therefor,  which,  before  the  payment  of  it  or  any  part  thereof,  was 
fortuitously  lost  or  stolen — that  the  said  obligation  was  not  trans- 
ferred. 

The  defendant  pleaded  the  general  issue. 

There  was  judgment  against  him,  and  he  appealed. 

His  counsel  urges,  that  the  judgment  ought  to  have  reserved  to 
the  defendant  the  faculty  of  paying  in  sugar,  and  ordered  the  plain- 
tiff to  give  security,  to  indemnify  the  defendant. 

The  defendant  has  not  urged,  that  he  was  ready  to  pay  in  sugar, 
according  to  his  promise,  but  has  denied,  that  he  made  the  obligation 
on  which  he  is  sued.  Under  this  plea  he  cannot  contend  he  was 
always,  and  is  still  ready  to  deliver  sugar.  His  obligation  has  there- 
fore been,  by  his  own  act,  turned  into  one  to  pay  damages  for  the 
neglect  to  perform  the  original  one,  if  the  plaintiff  demand  those 
damages,  i.  e.,  the  value  of  sugar,  at  the  time  and  place  of  delivery. 
The  creditor  of  an  obligation  payable  in  produce,  may,  on  the  failure 
of  the  debtor,  provide  himself  with  produce  of  the  same  kind  at  the 
market  price,  and  require  a  sum  equal  to  the  purchase  as  damages. 
As  such  a  purchase  is  a  matter  in  which  the  defendant  is  without 
interest,  damages  may  be  demanded  without  its  being  made. 

The  obligation  to  deliver  the  sugar  was  not  such  a  negotiable 
paper,  which  might  render  the  debtor  liable  to  its  assignee,  without 
notice — as  a  promissory  note  for  money,  or  a  bill  of  exchange.  The 
safety  of  the  defendant  does  not  require  any  security:  for  admitting 
that  the  obligation  was  assigned,  the  assignment  would  be  completed 
by  the  notice  given  to  the  debtor.  This  is  not  pretended  to  have 
been  done;  and  were  it  done,  the  defendant  would  be  protected  by 
the  merger  of  his  obligation  in  the  judgment  obtained  on  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 
Workman,  for  the  plaintiff. 

Moreau  and  Dumoulin,  for  the  defendant. 


Woodruff  v.  Penny's  Bail.     XII.  676. 

UNDER  the  act  of  1817,  the  capias  should  be  made  returnable 
in  no  less  than  sixty,  nor  more  than  ninety  days,  and  could  not  be 
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legally  returned  non  est  inventus,  in  less  than  sixty  days  from  its 
issue.  * 


Flower  v.  Livingston.     XII.  681. 

APPEAL  from  the  court  of  the  parish  and  city  of  New  Orleans. 

By  an  act  of  the  26th  March,  1813,  it  is  provided  that  the  formali- 
ties required  by  the  statute  of  the  territory  which  prescribes  the 
mode  of  summoning  grand  and  petit  juries,  should  be  pursued  in 
selecting  juries  for  the  district  and  parish  courts.  2  Martin's  Digest, 
198-200.  That  act  provides  that  eighteen  persons  shall  be  drawn  to 
serve  as  jurors  for  the  parish  courts,  whenever  th^y  shall  be  re- 
quired, and  forty-eight  shall  be  selected  to  serve  as  grand  and  petit 
jurors  at  each  session  of  the  superior  court. 

The  court,  Porter,  J.  said:  on  the  whole,  we  think  that  the  true 
construction  of  the  statute  is,  that  forty-eight  jurors  must  be  sum- 
moned at  each  term  of  the  parish  court  of  the  city  of  New  Orleans. 

A  challenge  to  the  array,  therefore,  taken  in  this  case  because  it 
appeared  that  the  sheriff  had  only  returned  twenty-four  persons  to 
serve  as  jurors,  when,  by  law,  the  panel  should  have  contained 
forty-eight,  was  well  taken. 

*  By  the  act  of  April  7th,  1836,  "all  writs  of./S.  fa.  issued  by  the  clerks  of  the  several 
courts  throughout  this  state  shall  be  made  returnable  by  them,  in  not  less  than  thirty, 
nor  mo  e  than  seventy  days." 


VOL.  II.— 33 
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Grayson  v.  Veeche.     XII.  688. 

A  party  may  attach  the  amount  of  a  judgment  recovered  against  himself. 

APPEAL  from  the  court  of  the  first  district 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  of  attachment  in  which  the  plaintiff  caused  the 
amount  of  a  judgment  lately  recovered  against  himself,  by  the  pre- 
sent defendant,  to  be  attached. 

The  latter  obtained  a  dissolution  of  the  attachment,  the  district 
court  being  of  opinion  "  that  no  attachment  can  be  sued  out  by  a 
person,  indebted  to  another,  for  an  alleged  debt  due  him,  attaching 
a  debt  due  by  himself,  in  his  own  hands,  and  making  himself  a  gar- 
nishee."   The  plaintiff  appealed. 

According  to  our  act  of  assembly,  effects  or  credits  (effets  ou 
creances)  of  absent  debtors  may  be  attached,  1  Martin's  Digest, 
520,  n.  6.  Hence,  if  a  debt  due  by  such  debtor  may  not  be  attached 
by  the  person  who  owes  it,  it  must  be,  because  he  comes  under  some 
exception  to  the  general  rule.  The  district  judge  has  not  cited,  nor 
does  the  appellee's  counsel  refer  us  to  any. 

In  Graighle  v.  Notnagei  et  ah,  1  Peters,  245,  Washington,  J., 
who  delivered  the  opinion  of  the  court,  said,  that  a  defendant  may 
attach  the  money  due  by  him  to  the  plaintiff,  in  his  own  hands,  and 
plead  the  pendency  of  the  attachment  to  the  action  against  him. 

Sergeant,  in  his  Law  of  Attachment,  72,  shows,  that  in  England  a 
party  may  attach  money  which  he  himself  owes. 

So,  if  A  recover  a  debt  against  B,  the  latter  may  attach,  in  his 
own  hands,  for  so  much  as  is  due  him  by  A.     1  Rolle's  Abridg.  554. 

Our  act  of  assembly  authorises  universally  the  attachment  of  a 
debtor's  credits,  and  the  case  cited  from  Peters  shows,  that  this,  in 
Pennsylvania,  may  be  done,  even  after  srtit  was  brought  to  recover 
the  money  afterwards  attached;  that  from  Rolle  shows,  that  the 
English  courts  hold  that  even  a  recovery  does  not  prevent  the 
attachment. 

Judge  Washington  examines  the  question  on  general  principles; 
he  does  not  rely  on  any  particular  provision  in  Pennsylvania,  but 
shows,  that  there  is  not  the  least  impropriety  or  incongruity  in  a 
man  attaching  a  debt  which  he  himself  owes.  His  reasoning  appears 
to  us  conclusive. 

We  do  not  see  that  any  distinction  may  be  made,  under  the  gene- 
ral words  of  our  act  of  assembly.    It  authorises  the  attachment  of 
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the  debtor's  credits,  without  distinguishing  those  which  are  in  the 
hands  of  a  person  who  has  a  claim  against  himself,  on  which  an 
attachment  may  issue.  Ubi  lex  non  distinguit  nee  non  distinguere 
debemus.    We  think  the  district  judge  erred. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  the  case 
be  remanded  with  directions  to  the  judge  to  proceed  in  the  case  as 
if  the  attachment  had  not  been  dissolved;  the  costs  of  this  appeal  to 
be  borne  by  the  defendant  and  appellee. 

Grayson,  for  the  plaintiff. 

EusiiSy  for  the  defendant. 


Tilghman  v.  Dias.     XII.  691. 

An  acknowledgment  of  the  debt  and  mortgage  in  a  public  act,  amounts  to  a  confession 

of  judgment 
On  an  authentic  act,  written  in  the  French  language,  an  order  of  seizure  and  sale  may 

issue. 

APPEAL  from  the  court  of  the  second  district. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  purchased  of  the  defendant  a  tract  of  land,  and  in  the 
act  of  sale  gave  a  special  mortgage  on  the  premises,  and  an  obligation 
to  pay  the  price  at  certain  periods. 

The  money  not  being  paid  as  the  instalments  fell  due,  the  vendor 
applied  for  an  order  of  seizure  and  sale  of  the  property  mortgaged. 
This  order  was  granted  by  the  district  judge,  and  afterwards  enjoined 
on  the  application  of  the  present  plaintiff,  who  in  his  prayer  for  the 
injunction  relied  principally  on  two  grounds;  first,  that  the  act  was 
written  in  the  French  language,  and  second,  that  it  did  not  amount 
to  a  confession  of  judgment. 

On  a  hearing  of  the  cause  the  injunction  was  dissolved,  and  the 
plaintiff  appealed. 

The  case,  as  it  stands  before  us,  offers  but  two  questions  for  consi- 
deration; they  are,  however,  of  considerable  importance. 

The  first  is,  whether  an  order  of  seizure  and  sale  can  issue  on  an 
authentic  act  written  in  the  French  language? 

The  second  is,  whether  the  act  must  not  contain  something  more 
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than  an  acknowledgment  of  the  debt,  and  a  mortgage  for  its  security? 
Whether  it  must  not  contain  also  a  confession  of  judgment? 

I.  The  constitution,  in  the  15th  section  of  the  6th  article,  has  pro- 
vided, that  the  public  records  of  the  state,  and  the  judicial  and  writ- 
ten legislative  proceedings  of  the  same,  shall  be  preserved  and  con- 
ducted in  the  language  in  which  is  written  the  constitution  of  the 
United  States,  The  inquiry  in  respect  to  the  instrument  which  has 
given  rise  to  the  questions  agitated  in  this  case,  will  be  best  conducted 
oy  considering  if  this  be  one  of  the  public  records  of  the  state;  or  if 
not,  is  it  a  judicial  proceeding? 

The  act  of  congress,  which  enabled  the  people  of  the  late  Territory 
of  Orleans  to  form  a  constitution  and  state  government,  prescribed  a 
condition  which,  had  it  been  accepted  as  proposed,  would  have  raised 
a  very  serious  question,  whether  any  instrument  of  writing  could  be 
made  a  matter  of  record  in  this  state,  unless  it  was  done  so  in  the 
language  in  which  the  constitution  of  the  United  States  is  written. 
Its  words  were,  "  that  the  records  of  every  description  shall  be  con- 
ducted in  the  language,"  &c.  The  convention,  however,  declined 
acceding  to  the  proposition,  and  forwarded  a  constitution  in  which 
they  provided,  not  that  the  records  of  every  description,  but  that  the 
public  records  of  the  state  should  be  preserved  in  that  language. 
Congress  admitted  us  with  this  modification.  Martin's  Digest,  vol. 
i,  114,  212,  222;  Bioren's  Laws  United  States,  4,  402. 

These  expressions  "  public  records  of  the  state"  we  understand  to 
mean  all  acts  done  by  her  in  her  political  and  sovereign  capacity, 
the  memorials  of  which  it  is  necessary  to  preserve.  Records  of  the 
transactions  of  private  individuals,  although  directed  to  be  enregis- 
tered  in  particular  offices,  do  not  make  a  part  of  the  public  records 
of  the  state  as  such;  they  form  no  portion  of  her  proceedings  in  that 
character;  they  are  records  in  the  state,  not  of  it. 

This  construction  is  strengthened  when  we  compare  the  proposition 
made  by  congress,  with  that  which  the  people  of  Louisiana  returned 
to  that  body  in  lieu  of  it,  and  which  was  accepted.  In  place  of 
records  of  every  description,  they  proposed,  the  public  records  of  the 
TJtate  should  be  preserved  in  the  language  in  which  is  written  the 
constitution  of  the  United  States.  The  change  of  phraseology  on  this 
matter,  when  that  proposed  by  congress  was  implicitly  and  literally 
pursued  in  regard  to  legislative  and  judicial  proceedings,  marks  clearly 
their  intention  then,  and  furnishes  us  now  with  a  safe  guide  in  inter- 
preting the  language  by  which  they  sought  to  give  that  intention 
effect. 

The  knowledge  of  this  intention  is  aided  by  recurring  to  the  sense 
in  which  these  expressions  were  understood  at  the  time  the  constitu- 
tion was  formed  by  the  members  of  the  convention,  whose  vernacular 
language  was  French,  and  many  of  whom  were  well  acquainted  with 
English.  In  the  instrument  drawn  up  in  the  former  language,  and 
which  was  signed  by  all  the  individuals  composing  that  body,  the 
corresponding  terms,  to  "public  records  of  the  state,"  are  "les  ar- 
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chives  de  cet  etat,"  words  which  certainly  do  not  convey  the  idea  of 
the  record  of  the  transactions  of  two  individuals  in  a  notary's  office. 

On  the  next  question,  whether  this  is  a  judicial  proceeding,  we 
think  there  is  as  little  difficulty  as  that  just  decided.  Nothing  can  be 
considered  a  judicial  proceeding,  at  which  a  judge  does  not  preside, 
or  which  is  not  done  by  his  order,  either  express  or  implied.  The 
act  of  sale  and  mortgage,  passed  before  the  notary,  was  a  voluntary 
act  of  the  parties  executed  before  a  person  possessing  no  judicial  au- 
thority. It  is  not  a  judgment  of  itself,  for  no  clerk,  or  other  ministe- 
rial officer  could  issue  execution  on  it  as  in  the  case  of  judgments  in 
our  courts.  It  is  the  evidence  furnished  by  the  party  to  obtain  judg- 
ment: evidence  which  the  judge  must  examine  to  ascertain  if  a  debt 
is  due,  on  which  he  must  decide,  and  on  which  he  in  fact  renders 
judgment  when  he  accedes  to  the  prayer  of  the  vendor,  that  the  ven- 
dee be  compelled  to  execute  his  agreement.  Under  our  law,  to  be 
sure,  this  judgment  is  carried  one  step  further  than  in  that  of  the 
via  ordinuria;  for  it  directs  what  species  of  execution  shall  issue, 
but  it  is  still  not  less  a  judgment  on  that  account.  This  position  we 
think  will  appear  incontrovertible  when  we  examine  the  second  point 
made  in  the  cause,  namely,  whether  it  is  necessary  that  a  public  act, 
which  authorises  an  order  of  seizure  and  sale,  should  contain  a  con- 
fession of  judgment. 

II.  A  difference  of  opinion  and  practice  has  prevailed  in  this  state 
since  the  enactment  of  our  Civil  Code,  on  this  subject;  and  the 
writers  on  the  Spanish  law  are  by  no  means  uniform  in  the  opinions 
which  they  express  in  respect  to  it.  We  have  given  to  the  question 
very  considerable  attention. 

The  Code  provides,  that  if  the  title  of  the  mortgagee  amount  to  a 
confession  of  judgment  (emporle  execution  parte)  he  may,  on  making 
oath  that  the  debt  is  due,  obtain  an  [order  for  the  immediate  seizure 
of  the  property  mortgaged.    Civil  Code,  460,  art.  40. 

If  the  law  just  quoted  had  gone  further  than  it  does,  and  declared 
in  express  terms  what  species  of  act  amounted  to  a  confession  of 
judgment,  it  would  still  have  left  the  ancient  laws  in  force  and  vigor; 
for  in  saying  that  on  a  title  of  that  kind  execution  may  issue,  it  uses 
no  negative  expressions,  and  it  would  not  be  inconsistent  with  the 
affirmative  terms,  in  which  this  proposition  is  announced,  that  it 
should  also  issue  on  others.     De  Armas'  Case,  10  Martin,  158. 

But  the  provision  cited  does  not  go  so  far.  It  leaves  us  to  inquire 
from  some  other  of  our  laws,  what  "amounts  to  a  confession  of 
judgment,"  what  kind  of  instrument  it  is  which  will  emporte  execu- 
tion paree. 

The  writers  on  Spanish  jurisprudence,  as  has  been  already  ob- 
served, hold  different  opinions  on  this  point.  Some  of  them  insisting, 
that  an  instrument,  which  will  authorise  an  order  of  seizure  and 
sale,  must  contain  what  they  call  la  clausula  guarentigia,  which 
is  conferring  power  on  the  judges  to  execute  the  engagement  ex- 
pressed in  it,  in  the  same  manner  as  if  it  had  received  the  definite 
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sentence  of  the  judge,  or  passed  into  the  authority  of  cosa  juzgada, 
Febrero,  p.  1,  cap.  4,  §  4,  n.  88.  Others  state,  that  it  is  sufficient  if 
the  act  is  a  public  one,  and  that  it  is  not  necessary  that  the  clause 
first  mentioned  should  be  inserted  in  it  The  weight  of  authority 
appears  to  us  decidedly  in  favor  of  the  latter  opinion,  and  that  opi- 
nion is  conformable  to  the  1st  law  of  the  28th  title  of  the  Novisima 
Recopilacion,  book  11;  Febrero,  p.  2,  lib.  3,  cap.  2,  §  1,  n.  28; 
Curiq  Phillipica9p.  2,  §  7 ,  instrumento  n.  1;  Gomez  Comment, 
in  leg.  Taur.  64;  Salade  derecho,  vol.  2,  3,  15;  Villadiego  Ins  true, 
pol.  cap.  2}7,p.  32;  Parladoria,  rerum  quot.  lib.  2, part  I,  cap. 
Jin.  §  11,  5  and  6;  Curia  Phillipica,  illustrado,  vol.  1,  part  2,  §  7, 
n.  1.  The  concurrence  of  this  court  with  the  doctrine  which  these 
authors  teach,  has  already  been  expressed  in  the  ease  of  Day  v.  Fris- 
toe,  7  Martin  9  239. 

On  the  whole,  we  think  the  order  of  seizure  and  sale  properly 
issued  in  this  case,  and  we  do  therefore  order,  adjudge  and  decree, 
that  the  judgment  of  the  district  court,  dissolving  the  injunction,  be 
affirmed  with  costs. 

Livermore,  for  the  plaintiff. 

Moreau  and  Dumoulin,  for  the  defendant. 


Tilghman  v.  Dias.     XII.  699. 


SAME  points. 
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Hoff  v.  Baldwin.     XII.  690. 

». 

The  oath  of  the  notary  of  his  regular  habit  of  giving  notices  on  protested  bills,  and  his 
presumption  that  he  did  so  in  a  certain  case,  is  not  sufficient  proof  of  notice  to  an 
endorser. 

APPEAL  from  the  court  of  the  first  district. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  against  the  defendant,  as  drawer  of  a 
bill  of  exchange  on  Samuel  T.  Beale,  Bardstown,  Kentucky.  Seve- 
ral grounds  of  defence  are  set  up  in  the  answer,  and  among  others 
— that  no  notice  was  given  of  the  dishonor  of  the  bill.  The  district 
judge  being  of  that  opinion,  gave  judgment  against  the  plaintiff,  from 
which  judgment  this  appeal  is  taken. 

The  evidence,  which  it  has  been  contended  establishes  the  notice, 
is  contained  in  the  deposition  of  a  notary  public,  residing  in  the 
place  where  the  bill  was  made  payable  and  protested.  He  swears, 
that  he  protested  the  draft,  and  that  he  was  generally  in  the  habit 
.  of  giving  notices  on  all  protested  notes  and  bills,  and  presumes  that 
he  gave  notice  to  the  defendant,  as  he  was  requested  to  be  very 
particular  about  it.  In  regard  to  the  time  he  sent  it  off,  he  declares 
that  his  habit  was  to  put  notices  into  the  post-office,  to  be  sent  off  by 
the  first  mail,  but  having  a  great  deal  of  protesting  to  do  that  sum- 
mer, he  has  no  distinct  recollection  about  notifying  the  present  de- 
fendant. 

Notice  of  protest,  of  bills  of  exchange,  is  matter  of  strict  law,  and 
a  failure  to  give  it  is  fatal  to  the  right  of  recovery,  in  cases  where  it 
is  required  by  the  lex  mercatoria.  In  that  now  before  us,  we  agree 
with  the  district  judge,  that  the  proof  of  the  defendant  having  re- 
ceived notice,  is  not  sufficiently  established,  and  for  the  same  reason 
which  he  gives.  The  witness  merely  states,  that  it  was  his  general 
habit,  and  that,  from  that  habit,  he  presumes  he  did  not  neglect  put- 
ting notice  in  the  post-office.  The  expression  general  habit  nega- 
tives the  idea  that  the  witness  was  able  to  state  it  was  his  invariable 
one;  and  when  he  can  only  venture  to  say  that  a  presumption  is 
raised  in  his  mind  from  his  common  practice,  we  cannot  say  that 
presumption  establishes  a  fact  to  ours.  Chitty  on  Bills,  (ed.  1821) 
522.  In  the  case  cited  from  Johnson,  the  witness  swore  he  had  not 
a  doubt  but  that  he  gave  notice. 

On  the  point  as  to  the  time  when  he  put  it  in  the  office,  the  evi- 
dence is  still  weaker,  for  though  he  states,  he  was  accustomed  to  do 
it  regularly,  he  mentions  that,  having  a  great  deal  of  protesting  to 


392  SUPREME  COURT. 

[Hoff  v.  Baldwin.] 

do  that  summer,  he  has  no  distinct  recollection  about  notifying  the 
present  defendant. 

The  plaintiff  insists,  this  case  should  be  taken  out  of  the  general 
rule,  on  the  ground  that  it  has  been  proved,  the  drawee  was  a  part- 
ner in  the  commercial  house  of  the  drawers.  Phillips  on  Ev.  2,  36. 
The  bill  is  drawn  by  Joshua  Baldwin  &  Co.  in  favor  of  Neill  & 
Davis,  on  Samuel  T.  Beale.  The  evidence  relied  on  to  establish 
that  Beale,  the  drawee,  is  a  partner  in  the  house  of  Baldwin  &  Co. 
is  contained  in  the  deposition  of  a  witness,  who  in  answer  to  an 
interrogatory,  if  he  is  acquainted  with  the  parties  to  the  suit,  as  well 
as  the  parties  to  the  bill  annexed,  answers,  that  he  is  acquainted 
with  Joshua  Baldwin,  Samuel  T.  Beale  and  Wilson  L.  Davis  and 
Gordon  Neill;  the  last  two  compose  the  firm  of  Neill  &  Davis.  This 
proof  does  not  enable  the  court  to  learn  who  are  the  partners  in  the 
house  of  Baldwin  &  Co.;  whether  the  four  persons  just  named  make 
the  firm,  or  if  any  of  those  persons  compose  it,  which  of  them. 
There  would  be  as  much  reason  to  say,  that  Baldwin  and  Davis 
formed  the  partnershp  of  Baldwin  &  Co.,  as  that  Baldwin  and  the 
payee  and  drawee  all  belonged  to  that  house. 

We  think  the  judgment  of  the  district  court  should  be  affirmed 
with  costs. 

M9  Caleb,  for  the  plaintiff. 

Maybin,  for  the  defendant. 


Gray  v.  Trafton  et  al    XII.  702. 

No  particular  form  and  specific  instrument  is  requisite  in  the  assignment  or  transfer  of 
debts.  It  may  as  well  be  done  by  an  order  on  a  debtor  to  pay  a  third  person,  as  by 
giving  up  the  evidence  of  the  debt 

APPEAL  from  the  court  of  the  first  district. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  commenced  by  attachment,  in  which  a  counsellor 
and  attorney  who  had  collected,  by  due  course  of  law,  money  for 
the  defendants,  is  made  garnishee.  It  appears  by  his  answer,  that 
the  funds  of  the  defendants  came  into  his  hands  only  one  day  before 
the  levy  of  the  attachment;  that  he  claims  for  himself,  and  G.  Eustis, 
his  former  partner  in  the  practice  of  the  law,  a  right  to  retain  two 
hundred  dollars  of  said  money,  as  a  compensation  for  professional 
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services;  that  the  balance  he  holds  subject  to  the  order  of  Mark 
Trafton;  and  that  he  is  informed  and  believes,  that  said  sum  had 
been  (long  since)  assigned  to  one  Dellingham,  &c.  The  evidence  in 
support  of  the  claim  of  this  assignee,  who  has  intervened  in  the 
present  case,  establishes  the  following  facts: — 1.  That  certain  notes 
were  placed  in  the  hands  of  Eustis  and  Livermore,  for  collection,  at 
the  request  of  the  defendants;  that  Dellingham,  who  it  appears, 
handed  the  notes  to  the  attorneys,  was  authorised  to  assign  two 
hundred  dollars  arising  from  said  collection  to  a  third  person,  which 
was  done,  and  the  assignment  of  that  sum  finally  ensued  to  the 
benefit  of  one  Phelps  who  has  also  intervened  in  the  present  case; 
and  that  an  order,  in  favor  of  the  claimant  Dellingham,  was  drawn 
by  the  defendants  on  G.  Eustis,  for  the  balance  of  the  money  which 
might  be  obtained  from  the  collection  of  said  notes,  after  deducting 
the  previous  assignment  of  two  hundred  dollars,  which  order  was 
verbally  accepted  by  the  latter,  the  amount  to  be  paid  on  condition 
of  the  money  coming  into  his  hands;  which  never  happened;  but  was 
received  by  his  partner  Livermore,  as  appears  by  his  answer,  and  with 
a  knowledge  of  the  previous  assignment  by  Trafton  to  Dellingham. 

On  these  facts  the  district  court  gave  judgment  in  favor  of  the 
claimants,  from  which  the  plaintiff  appealed. 

Two  bills  of  exceptions  were  taken  by  the  plaintiff  in  the  course 
of  the  trial  of  the  cause  in  the  court  below;  one  to  the  introduction 
in  evidence  of  the  order  from  Trafton  to  Eustis,  as  not  being  a  legal 
mode  of  cession  or  assignment  of  a  debt,  and  another  to  the  proof  of 
said  order  by  parol  testimony.  As  to  the  first,  it  is  believed  that  no 
particular  form,  and  specific  instrument  in  writing  is  required  in  the 
assignment  or  transfer  of  debts.  It  may  as  well  be  done  by  an  order 
on  the  debtor  to  pay  a  third  person,  as  by  giving  the  title  or  evidence 
of  the  debt;  and  as  to  the  objection  to  proving  the  order  by  parol,  it  is 
sufficient  to  observe,  that  we  believe  it  to  be  the  uniform  and  estab- 
lished practice,  to  make  proof  in  this  manner  in  all  commercial  transac- 
tions, which  relate  to  bills  of  exchange,  orders,  or  notes  of  hand;  by 
proving  the  handwriting  of  the  parties  concerned  in  uttering  them. 

But  the  appellant  insists  on  a  preference  being  given  to  his  attach- 
ment, over  the  rights  set  up  by  the  claimants,  on  the  ground  that  no 
legal  notice  had  been  given  to  the  debtor,  of  the  assignment  and 
transfer  of  the  debt,  previous  to  the  service  of  the  writ;  and  that 
such  notice  has  not  been  given.  His  counsel  rely  on  the  provisions 
of  the  Civil  Code,  made  in  relation  to  the  assignment  and  transfer 
of  debts,  368,  art.  122.  According  to  this  article  of  our  Code,  the 
transferor  is  only  possessed  as  it  regards  third  persons,  after  notice  has 
been  given  to  the  debtor,  of  the  transfer  having  taken  place.  The 
transferor  may,  however,  become  possessed  by  the  acceptance  of 
the  transfer,  by  the  debtor,  in  an  authentic  act. — By  this  law  it  is 
clear,  that  after  proper  notice  to  the  debtor  of  a  transfer  of  his  debt, 
the  transferor  is  possessed  of  the  original  creditor's  rights,  against 
said  debtor,  and  also  against  third  persons,  provided  there  be  no 
fraud  in  the  transfer.    The  corresponding  word  in  the  French  text 
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of  the  Code,  to  the  word  notice  in  the  English,  is  signification, 
which  the  plaintiff's  counsel  asserts  to  be  technical  in  its  effects,  and 
must  be  served  on  the  debtor  in  a  particular  manner;  that  is,  by  the 
ministry  of  an  officer. 

In  support  of  this  doctrine,  we  are  referred  to  the  1690th  article  of 
the  Code  Napoleon,  which  is  verbatim  the  122d  of  our  Code  above 
cited.  It  does  appear,  from  other  authorities  on  the  laws  of  France, 
to  which  we  are  also  referred,  that  in  the  administration  of  justice, 
according  to  the  usages  of  that  kingdom,  signification  must  be  made 
of  a  transfer  of  debts  by  officers  whose  peculiar  duty  it  is  to  give 
such  notice.  But  in  the  state  of  Louisiana  such  formality  cannot  be 
required,  because  there  are  no  ministerial  officers  of  justice,  who  can 
be  compelled  to  perform  services  of  that  kind.  And  therefore  no 
such  technical  force  can  be  given  to  the  word  notice,  or  signification, 
as  does  perhaps  prevail  in  France. 

No  evidence  of  a  higher  or  more  authentic  nature  ought  to  be 

required,  to  establish  the  fact  of  notice  to  a  debtor,  of  the  transfer  of 

his  debt,  than  would  be  sufficient  to  prove  any  other  fact,  in  support 

of  the  claim  of  a  suitor,  and  which  must  be  done  in  conformity  to 

he  rules  of  evidence,  as  fixed  by  our  jurisprudence. 

An  acceptance  of  the  transfer  by  the  debtor,  in  an  authentic  act,  gives 
possession  of  the  debt  to  the  transferor.  Now,  because  the  expression 
authentic  act  is  used  in  the  Code,  the  plaintiff's  counsel  would  infer 
that  any  other  mode  of  acceptance  would  not  produce  the  same  effect, 
considering  the  expression  of  this  mode  as  excluding  all  others.  We 
are  of  a  different  opinion.  Notice  to  a  debtor  appears  to  be  required  by 
law,  to  prevent  an  improper  payment  after  the  debt  has  been  transfer- 
red, and  protect  and  secure  the  rights  of  the  transferor.  An  agreement 
by  the  debtor,  to  pay  to  the  transferor,  is  such  an  acceptance  of  the 
transfer  by  the  former,  as  necessarily  involves  notice,  and  conse- 
quently, secures  the  rights  of  the  latter  against  all  persons. 

In  the  present  case,  the  evidence  fully  establishes  the  fact,  that 
Trafton's  attorneys  agreed  to  pay  to  the  claimants,  the  amount  by 
him  ordered,  when  the  money  should  be  collected,  which  did  not 
take  place  until  long  after  the  date  and  acceptance  of  his  order. — 
The  attorneys  were,  therefore,  debtors  only  conditionally,  viz:  in  the 
event  of  recovering  the  money  of  their  client.  The  latter  was  free 
to  direct  its  appropriation  in  anticipation  of  collection;  and  the  per- 
sons to  whom  payment  was  ordered,  after  acceptance  by  his  agents, 
held  a  vested  right  in  the  debt,  subject,  however,  to  the  condition  of 
said  acceptance. 

From  that  period  Trafton's  attorneys,  thus  charged  with  the  col- 
lection, may  be  considered  as  trustees  for  the  claimants,  who  had  a 
vested  interest;  and  consequently,  the  funds  thus  transferred  were 
not  subject  to  the  plaintiff's  attachment.     See  4  Dallas'  Reports,  281. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Hawkins,  for  the  plaintiff. 

Livermore,  for  the  defendants. 
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Guilbert  v.  De  Verbois.     XII.  709. 

THE  petition  and  answer  not  making  up  any  conflict,  there  should 
be  -verdict  for  defendant. 


Heirs  of  Andrews  v.  Ex'ors  of  Andrews.    XII.  713. 

An  olographic  will  is  not  marred  by  the  attestation  of  subscribing  witnesses. 

APPEAL  from  the  court  of  probates  of  New  Orleans, 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  appeal  has  been  taken  from  a  decision  of  the  court  of  probates 
relative  to  the  last  will  and  testament  of  Arthur  Andrews  deceased. 
The  judge,  conceiving  the  instrument  presented  to  him  to  be  clothed 
with  all  necessary  requisites  to  render  it  valid  as  an  olographic  will, 
admitted  it  to  probate.    The  heirs  appealed. 

The  paper  produced  as  the  testament  of  the  deceased,  is  proved  to 
have  been  written,  signed,  and  dated  by  him.  At  the  foot,  however, 
three  persons  have  affixed  their  names,  "  as  witnesses  present." 

The  appellants  contend,  that  the  writing  of  the  will  in  presence  of 
three  witnesses,  together  with  their  signatures,  render  it  void  as  an 
olographic  testament.  The  appellees  insist,  that  the  names  of  the 
witnesses  are  only  surplusage. 

"  The  olographic  will  or  codicil  is  that  which  is  made  and  written 
by  the  testator  himself  without  the  presence  of  any  witness." 

"  An  olographic  testament  or  codicil  shall  not  be  valid,  unless  it  be 
entirely  written,  signed,  and  dated  with  the  testators  hand.  It  is 
subject  to  no  other  form."    Civil  Code,  230,  art.  103. 

The  counsel  for  the  heirs  has  relied  much  on  the  expressions 
"  written  out  of  the  presence  of  witnesses,"  as  a  reason  why  this  will, 
written  in  their  presence,  cannot  be  an  olographic  one.  We  think 
that  the  legislative,  in  making  use  of  this  expression,  intended  to  mark 


396  SUPREME  COURT. 

[Heirs  of  Andrews  v.  Ex'ors  of  Andrews.] 

the  distinction  between  wills  of  this  description  and  those  to  which 
witnesses  are  indispensable.  There  is  no  other  construction  will  give 
effect  to  the  last  clause  of  this  article,  which  states  that  this  kind  of 
instrument  is  subject  to  no  other  form  than  being  written,  signed  and 
dated,  in  the  handwriting  of  the  testator. 

The  most  serious  question  which  the  cause  presents  is,  whether 
the  signatures  of  the  witnesses  do  not  render  void  an  act  which  the 
law  requires  the  testator  to  write  entirely  in  his  own  hand. 

We  have  been  referred,  by  the  counsel  of  both  parties,  to  decisions 
rendered  by  tribunals  in  France  on  a  law  expressed  in  nearly  the 
same  words  as  our  own.  In  those  cited  by  appellees,  the  wills  were 
mystic  ones,  and  it  clearly  entered  into  the  consideration  on  which 
they  were  decided,  that  the  act  of  superscription  on  the  envelope,  and 
the  testament  itself,  were  two  distinct  and  separate  acts.  That  relied 
on  by  the  appellants,  was  a  case  where  the  testator  called  to  his 
assistance  two  witnesses;  but  where  they  not  only  signed  the  will  at 
the  bottom,  but  affixed  their  names  with  that  of  the  testator  on  each 
page.  Making  every  allowance,  however,  for  the  difference  in  the 
facts,  it  is  impossible  to  reconcile  them.  The  former  was  held  good, 
because  an  act,  complete  itself  in  one  character,  was  not  vitiated  by 
an  abundant  caution  in  endeavoring  to  give  it  validity  in  another. 
It  is  not  easy  to  see  why  the  same  reason  did  not  govern  the  latter, 
which  was  held  null,  because  there  was  a  mixture  of  forms,  foreign 
to  an  olographic  testament.  This  decision,  however,  was  by  a  pro- 
vincial parliament;  the  others,  by  the  court  of  cassation. 

Leaving  them,  however,  aside,  and  considering  the  point  as  if  it 
was  now  presented  for  the  first  time,  we  are  of  opinion  that  this  will 
is  valid  as  an  olographic  one.  The  great  principle  which  governs 
courts  in  cases  of  this  kind  is  to  give  effect,  if  possible,  to  the  intention 
of  the  parties.  Where  the  legislature  has  pointed  out  a  particular 
form,  in  which  that  intention  must  be  expressed,  the  operation  of  this 
principle  is  of  course  limited;  but  the  instrument  is  not  destroyed,  it 
still  remains;  and  if  it  is  good  in  one  form,  though  not  in  another,  it 
must  be  enforced  in  that  in  which  it  may  have  effect:  for,  it  is  still 
the  act  of  the  party,  and  the  particular  regulation  does  not  interfere 
with  the  general  principle  just  spoken  of.  Hence,  the  maxim  common 
to  all  systems  of  jurisprudence  with  which  we  are  acquainted,  ut  res 
magis  valeat  quam  pereat.  Dig.  34,  tit.  5, 1.  13.  Hence,  the  pro- 
vision of  our  Code,  that  an  act  which  is  not  valid  as  an  authentic  act, 
through  defect  of  form,  avails  as  a  private  writing,  if  it  is  signed  by 
the  parties.  Civil  Code,  304, 218.  And  hence,  the  principle  contained 
in  the  Roman  law,  which  has  a  still  more  direct  application  to  the 
case  before  us;  that  when  a  person  intends  to  make  a  will  under  a 
particular  law,  and  fails  through  defect  of  form,  he  does  not,  for  that 
reason,  deprive  himself  of  the  advantage  of  having  it  declared  valid, 
if  it  is  good  under  any  other  form  by  which  he  is  privileged  to  make 
it.  It  is  this  law  which  furnishes  the  principal  ground  of  the  opinion 
given  by  Merlin  in  his  Questions  de  Droit,  vol.  v,  222.    See  also 
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Domat,  liv.  3,  tit.  1,  §  5,  note  to  art.  19;  Broutin  v.  Vassant,5  Mar- 
tin, 169. 

The  will  here  is  entirely  written,  signed  and  dated  with  the  hand 
of  the  testator;  there  is  no  writing  in  the  body  of  the  testament  by 
atiy  other  person.  Touillier,  Droit  Civil  Francois,  liv.  3,  tit.x  2, 
357.  The  witnesses  sign  at  the  bottom,  and  their  signatures  make 
no  part  of  it. 

We  are,  therefore,  of  opinion,  that  the  judgment  of  the  parish  court 
be  affirmed  with  costs. 

Duncan,  for  the  plaintiffs. 

Workman,  for  the  defendants. 
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EASTERN  DISTRICT,  MARCH  TERM,  1823, 


Here  begins  the  New  Series  of  Judge  Martin's  Reports. 


Menard  v.  Rust  et  al     I,  N.  S.  62. 

COURT  of  Probates  of  New  Orleans. 

Defendant  took  a  rule  on  plaintiff  to  show  cause  why a  fieri  facias 
should  not  be  set  aside. 

Martin,  J.  said:  The  defendant  Rust  by  showing  that  an  order 
had  issued  staying  all  proceedings  against  his  person  and  his  pro- 
perty, shows  that  his  own  capacity  of  standing  in  judgment  in  rela- 
tion to  his  property  has  been  suspended:  until  he  shows,  therefore, 
that  he  has  been  restored  thereto,  he  cannot  be  heard  in  court.  The 
court  of  probates,  on  this  appearing,  ought  to  have  discharged  the 
rule  taken  by  Rust,  and  erred  in  making  it  absolute. 

The  court  of  probates  has  but  a  limited  jurisdiction.  If  it  issue  a 
fieri  facias,  and  the  title  of  the  debtor  to  the  property  seized  be  con- 
tested, it  cannot  try  the  right  of  the  party  claiming  it. 
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Ragant  v.  Gremillon.     I,  N.  S.  67. 

A  tacit  mortgage  on  property  in  the  hands  of  a  third  person,  cannot  be  enforced  without 

showing  a  judgment  against  the  principal*debtor. 

FOURTH  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  commenced  directly  against  a  third  possessor,  where- 
in the  plaintiff  founds  her  action  on  a  tacit  mortgage,  or  privilege 
accorded  by  law,  on  all  the  property  of  her  late  husband,  to  secure 
to  her  the  reimbursement  of  her  paraphernal  effects,  which  she  al- 
leges to  have  been  wasted  by  him;  and  that  a  certain  tract  of  land, 
described  in  her  petition,  is  subject  to  said  mortgage,  as  having  been 
the  property  of  her  said  husband.  She  obtained  judgment  in  the 
court  below,  from  which  the  defendant  appealed. 

The  evidence  as  found  in  the  record,  does  not  show  the  succession 
of  the  appellant's  vendor  to  be  insolvent;  nor  does  it  appear  that  the 
wife  has  regularly  renounced  the  community  of  acquits  and  gains. 
She  has  failed  to  produce  a  judgment  against  the  estate  of  her  hus- 
band, by  which  the  amount  really  due  on  her  pretended  legal  mort- 
gage has  been  ascertained  and  liquidated.  This  we  believe  to  be  a 
step  indispensably  necessary,  in  order  to  support  any  proceedings 
against  the  mortgaged  property  now  in  the  hands  of  a  third  possessor. 
Civil  Code,  460,  art.  43. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  judgment  be  entered  as  of 
nonsuit,  and  that  the  plaintiff  and  appellee  pay  the  costs  in  both 
courts. 
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Barry  v.  Louisiana  Insurance  Company.     I,  N.  S.  69. 

An  act  of  barratry  once  proved,  the  cnu$  of  establishing  every  feet  that  goes  to  excuse  it 

is  thrown  on  tbe  insurer*. 
Matters  of  law  and  feet  cannot  be  submitted  to  a  jury  on  special  facts, 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  case,  which  has  been  so  frequently  before  us,  and  which  was 
lately  remanded  for  a  new  trial,  now  returns  with  a  verdict  on  special 
facts  submitted. 

The  finding,  on  those  presented  on  the  part  of  the  plaintiff,  makes 
out  his  case.  It  establishes,  that  the  insurance  was  effected  on  goods 
shipped  on  board  the  schooner  Brutus,  to  the  value  of  900  dollars; 
that  Nicholson  was  the  sole  owner,  and  had  the  entire  control  over 
the  same,  and  that  Brown  was  master.  It  is  also  found,  that  by  rea- 
son of  an  act  of  barratry  committed  by  him,  the  goods  were  lost  to 
the  freighters. 

On  the  part  of  the  defendants,  nothing  has  been  shown,  which  de- 
stroys this.  The  rule  of  law  on  this  subject,  is,  that  the  act  of  barratry 
once  proved,  the  onus  of  establishing  every  fact  that  goes  to  excuse 
it,  is  thrown  on  the  insurer.  1 1  Martin,  606;  2  Marshall,  531.  Here 
the  jury  have  not  negatived  a  single  fact,  on  which  the  right  of  re- 
covery is  based.  In  their  answer  to  the  second  question,  submitted 
on  the  part  of  the  defendants,  they  find  that  the  intent  of  passing  a 
certain  bill  of  sale  therein  mentioned  was  to  secure  John  Nicholson 
for  his  endorsement,  but  it  is  not  a  consequence  of  that  fact  being 
established,  that  Brown  was  owner,  as  well  as  master — many  other 
instruments  of  writing  may  have  passed  between  them.  We  must, 
indeed,  presume  there  were,  from  the  positive  assertion  of  the  jury 
on  the  facts  submitted  by  both  parties,  that  Nicholson  was  owner. 

This  is  the  result  to  which  the  verdict  must  lead  us,  taking  the 
facts  as  correctly  submitted.  Some  of  them,  however,  contain  mat- 
ter which  it  is  difficult  to  reconcile  with  the  statute  requiring  facts 
alone  to  be  found,  and  leaving  the  legal  conclusions  resulting  from 
them  to  be  ascertained  by  the  court.  Taking  them  strictly,  and  re- 
jecting all  the  matters  of  law,  which  the  jury  have  blended  with  their 
verdict,  the  case  of  the  defendant  is  still  less  made  out.  8  Martin, 
209;  9  Ibid.  713.  For  acts  amounting  to  barratry,  are  established, 
and  the  ownership  of  the  vessel,  a  mixed  question  of  law  and  fact, 
could  not  be  legally  submitted  under  the  act  of  assembly  to  the  jury. 

We  see  nothing  which  could  authorise  us  to  remand  the  cause  for 
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another  trial,  and  on  the  whole,  we  are  of  opinion  the  judgment  of 
the  district  court  be  affirmed  with  costs. 

Livermore,  for  the  plaintiff. 

Duncan,  for  the  defendants. 


Lafon's  Executors  v.  Desessart.     I,  N.  S.  71. 

It  is  not  in  the  power  of  an  inferior  oonrt  to  depriye  a  party,  in  whose  favor  it  has  ren- 
dered judgment,  of  the  benefit  which  results  from  it,  on  the  allegation  of  any  fact 
that  might  have  been  objected  to  him,  and  prevented  his  obtaining  judgment 

FIRST  District 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  petitioners  stated,  that  Desessart  instituted  against  them  a 
suit,  in  the  district  court,  for  a  legacy  left  him  by  their  testator,  ob- 
tained judgment  and  sued  out  an  execution,  which  was  levied  on  the 
effects  of  the  estate;  that  several  judgments  have  been  recovered  for 
very  large  sums,  by  creditors  of  the  deceased,  and  several  suits  are 
depending  for  other  claims  to  a  very  large  amount;  and  if  Desessart 
is  permitted  to  sell  the  effects  levied  on,  it  is  very  likely  that  there 
will  not  be  sufficient  property  of  their  testator  to  satisfy  his  creditors, 
to  which  legatees  are  to  be  postponed. 

They  prayed  and  obtained  an  injunction  accordingly. 

Desessart  denied  the  facts  stated,  and  the  capacity  of  the  petitioners 
to  sue,  as  the  year  of  the  execution  of  the  will  had  expired. 

He  prayed  for  a  dissolution  of  the  injunction  on  the  following 
grounds, besides  what  is  stated  in  the  petition,  viz:  the  judgment  was 
given  with  the  consent,  and  on  the  confession  of  the  executors. 

The  district  judge  dissolved  the  injunction,  and  the  executors  ap- 
pealed. 

Their  counsel  urges  that  the  petition  contains  matter  sufficient  to 
support  the  injunction,  and  should  have  been  tried  on  the  merits — 
that  a  legacy  is  not  recoverable,  by  suit,  in  a  court  of  law,  till  all  the 
debts  are  paid.  He  relies  on  Part.  6,  9,  48;  Civil  Code,  202,  art. 
236;  2  Domaty  2,  2, 10;  Abat  v.  Poeyfarrt,  8  Martin,  433. 

There  is  not  in  the  petition,  the  allegation  of  any  fact  anterior  to 
the  judgment  rendered  in  the  district  court  It  forms  res  judicata 
between  the  parties.    If  it  was  correctly  rendered,  it  ought  to  be  ex- 
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ecuted;  if  it  was  not,  it  must  be  set  aside  in  the  manner  pointed  out 
by  law. 

It  is  not  in  the  power  of  an  inferior  court  to  deprive  a  party,  in 
whose  favor  it  has  rendered  judgment,  of  the  benefit  which  results 
from  it,  on  the  allegation  of  any  fact  that  might  have  been  opposed 
to  him,  and  prevented  his  obtaining  judgment. 

The  court  had  erred  in  granting  the  injunction,  and,  consequently, 
corrected  its  error  in  dissolving  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  affirmed  with  costs. 

Young,  for  the  plaintiff. 

Denis,  for  the  defendant 


Seghers,  Attorney  for  Absent  Heirs,  v.  Antheman,  Ex- 
ecutor of  C.  Andre,  f.  w.  c.  I,  N,  S,  73. 

An  affirmative  statute  containing  provisions  different  from,  but  not  contrary  to,  a  former 
statute,  does  not  repeal  it 

Any  judgment  which  produces  grievance  irreparable  authorises  an  appeal:  and  a  decree 
of  court  admitting  a  will  to  probate  is  one  of  that  kind. 

If  the  proof  of  a  will's  being  read  over  to  the  testator  in  the  presence  of  witnesses  is  fur- 
nished by  the  testament  itself,  it  matters  not  in  what  words  it  is  conveyed. 

COURT  of  Probates  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  first  question  to  be  decided  in  this  case,  is,  whether  the  attor- 
ney appointed  to  represent  the  absent  heirs  can  prosecute  this  appeal? 
It  is  objected  that  his  power  has  been  revoked  by  the  court  of  pro- 
bates. 

The  propriety  of  this  revocation  is  now  before  us  in  another  cause, 
and  we  are  of  opinion  cannot  be  examined  in  this.  Until  a  decision 
be  given  confirming  the  judgment  of  the  court  of  the  first  instance, 
the  attorney  stands  here  with  all  the  powers  originally  conferred  on 
him. 

The  main  question  presented  for  decision  is,  the  validity  of  an  in- 
strument admitted  to  probate  as  the  last  will  and  testament  of  Cathe- 
rine Andr6,  a  f.  w.  c.  A  previous  one,  however,  has  been  raised, 
which  it  becomes  necessary  to  dispose  of  before  the  merits  are  gone 
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into.  It  is  said  that  this  judgment  is  not  such  a  one  as  can  be  ap- 
pealed from,  and  in  support  of  tlys  position,  we  have  been  referred 
to  the  act  of  the  state  legislature,  1817,  188. 

The  act  relied  on,  treats  almost  exclusively  of  vacant  successions, 
and  without  inquiring  whether  the  terms  of  the  section  that  enume- 
rates the  several  decrees  from  which  an  appeal  may  be  taken,  are 
sufficiently  comprehensive  to  embrace  cases  where  the  estate  is  not 
vacant,  (though  the  contrary  may  well  be  doubted,)  we  are  of  opin- 
ion, that  there  is  nothing  in  the  act  which  takes  away  the  jurisdiction 
of  the  court  in  the  instance  before  us.  The  terms  used  are  in  the 
affirmative,  and  at  the  end  of  the  act  there  is  a  clause  providing  that 
all  acts  or  parts  of  acts,  which  are  contrary  to  that  act  should  be  re- 
pealed. It  is  not,  in  any  respect,  contrary  to  any  part  of  that  act,  to 
allow  an  appeal  from  the  judgment  admitting  a  will  to  probate,  for 
there  is  nothing  in  the  statute  which  negatives  the  right,  or  which 
says,  no  such  appeal  shall  be  taken. 

The  rule  is  perfectly  well  established,  in  this  court,  that  any  judg- 
ment which  produces  a  grievance  irreparable,  will  justify  an  appeal. 
The  decree  of  a  court,  admitting  to  probate,  and  ordering  the  execu- 
tion of  a  will,  which  is  invalid  or  obtained  by  circumvention,  as  is 
alleged  to  have  been  the  case  here,  we  think  may  produce  injury  of 
that  kind.  For  the  executor  is  not  obliged  to  give  security,  and  the 
.whole  property  of  the  estate  may  be  wasted  by  passing  into  unfaith- 
ful hands. 

At  the  beginning  of  the  will  the  notary  declares,  that  he  went  to 
the  house  of  the  testatrix  who  required  him  to  receive  her  will, 
"  qu'elle  nous  a  de  suite  dicte*,  et  nous  Vavons  'ecrit  let  qu'elle  nous 
Va  dicM  en  presence  des  timoins  ci-aprks  nommls  et  sans  divertir 
a  d'aulres  acles;"  "  which  she  at  one  time  dictated,  and  we  wrote 
it,  as  it  was  dictated  in  the  presence  of  the  witnesses  hereafter  named, 
and  without  turning  aside  to  other  acts." 

And  at  the  close  of  the  testament,  the  following  sentence  occurs. 
"  C'est  ainsi  que  ce  testament  a  6l6  fait  en  presence  des  Sieurs, 
Benoit  Pignon,  Louis  Desporte  et  Guillaume  Bertel,tous  trots  ti- 
tnoins  domicilies  en  cette  paroisse,  et  lecture  faite  de  ce  que  dessus, 
la  testatrice  en  presence  des  timoins9nous  a  dfclari  quHl  contend  it 
sa  volontS  et  qu'elle  y  per  sis  tail  et  pers&v'erait" 

"  And  it  is  thus  that  this  testament  was  made  in  presence  of 
witnesses,  all  three  domiciliated  in  the  parish,  and  the  reading,  being 
gone  through,  the  testatrix,  in  presence  of  the  witnesses,  declared  to 
us  that  it  contained  her  last  will,  and  that  she  persisted  and  persevered 
in  it." 

This  will  is  attacked  on  three  grounds. 

1.  Because  it  does  not  appear  to  have  been  read  over1  to  the  testa- 
trix in  presence  of  the  witnesses. 

2.  Because  all  the  formalities  required  by  law  were  not  fulfilled 
at  one  time,  without  interruption,  and  turned  aside  to  other  acts. 
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3.  Because,  it  does  not  carry,  on  the  face  of  it,  evidence  that  the 
formalities  required  for  its  validity  have  been  fulfilled. 

I.  The  first  objection  is  the  most  important  In  support  of  it,  de- 
cisions in  the  French  courts  have  been  relied  on,  and  as  the  textual 
provisions  of  their  law  on  this  subject,  are  verbatim  ours,  we  have 
been  much  aided  in  our,  investigations  by  the  elaborate  examination 
which  the  question,  raised  in  this  case,  has  received  from  the  juris- 
consults, and  tribunals  of  France. 

But  the  cases  to  which  the  counsel,  interested  in  invalidating  the 
will,  has  drawn  our  attention,  are  those  which  were  decided  imme- 
diately after  the  adoption  of  the  Napoleon  Code.  And  on  this  sub- 
ject, a  complete  change  has  taken  place  in  the  jurisprudence  of 
France.  At  first,  a  great  degree  of  severity  was  displayed  by  the 
court  of  cassation  in  acting  on  this  article  of  their  code,  which  cor- 
responds with  ours.  Nothing  would  be  received  as  an  equivalent 
for  the  express  terms  of  the  law.  Expressions,  which  clearly  con- 
veyed the  same  idea,  were  held  to  be  insufficient.  It  was  decided, 
that  if  it  was  possible  to  deduce  from  the  act  that  the  will  might  have 
been  read  twice,  once  to  the  testator,  and  once  to  the  witnesses,  that 
it  was  sufficient  to  exclude  the  idea  that  it  was  read  to  the  testator 
in  the  presence  of  the  witnesses;  and  lastly,  it  became  a  maxim,  that 
unless  the  testament  itself  proved  by  the  terms  used  in  it,  the  abso- 
lute impossibility  that  there  was  an  omission  of  the  formalities  re- 
quired by  the  Code,  it  must  be  annulled.  Grenier,  TraitS  des  Do- 
nalions, 425,  n.  239;  Merlin,  Rep.  dejurisp.  verbo  Testament,  639, 
€40,  641,  642,  643;  Delvincourt,  torn.  1,  781;  Sirey  11,  259,  1810, 
p.  232,  an  1814,  155;   Touillier,  Droit  Civil  Franfais,  5,  n.  428. 

But  the  great  strictness  of  these  decisions  having  produced  such 
inconvenience  that  persons  were  generally  advised  to  join  an  olo- 
graphic will  to  the  public  one,  lest  some  of  the  formalities  prescribed 
for  the  latter  should  be  omitted;  and  an  attempt  being  made  to  carry 
the  doctrine  still  further  by  seeking  to  annul  a  testament  where  the 
very  words  of  the  law  had  been  used,  on  the  ground  that  by  the 
punctuation  it  did  not  necessarily  result,  that  the  reading  had  been 
to  the  testator  in  the  presence  of  the  witnesses,  the  court  of  cassation 
gave  an  opinion  shaking  in  a  great  measure  the  principles  which 
seemed  to  have  at  first  governed  them.  Receuil  de  Denevers,  an 
1814,  25  and  26;  Touillier,  Droit  Civil,  5,  408,  t*  430.  They  haVe, 
since  that  time,  marked  still  more  clearly  the  change  which  has  taken 
place  in  their  opinions;  and  after  a  series  of  decisions,  not  necessary 
to  be  stated  in  detail,  they  have  ultimately  settled  the  doctrine  which 
good  sense  recognises,  and  law  supports,  that  in  order  to  annul  a 
nuncupative  testament  by  public  act,  it  is  not  sufficient  to  show  that 
the  clause  in  which  mention  is  made  of  the  reading,  is  equivocal; 
that  by  the  terms  used  in  it,  it  is  uncertain  whether  it  was  twice  read 
over,  once  to  the  testator,  and  once  to  the  witnesses;  or  that  the 
reading  was  to  the  testator  in  presence  of  the  witnesses.    They  hold, 
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that  such  a  case  is  one  for  the  application  of  that  article  of  their  Code, 
by  which  it  is  provided  that  when  a  clause  is  susceptible  of  two 
meanings,  it  shall  be  understood  in  that  in  which  it  will  have  some 
effect,  rather  than  that  in  which  it  will  not  produce  any.  Touillier, 
vol.  v,  p.  415,  n.  430;  Sirey,  vol.  xix,  31;  Ibid.  vol.  xviii,  11,  13. 

One  of  the  cases  in  which  these  principles  were  applied,  contained 
the  following  clause. 

"Fait  et  passt  en  presence  de Umoins  requis  et  appelis  qui 

ont  avec  nous  notaire  signi  la  minute  des  presentes,  et  a  I'Sgard 
du  dit  testatenr  il  a  dbclari  ne  savoir  Scrire  ni  signer,  de  ce  inter- 
pelk;  aprls  lecture  faite  au  dit  testateur;  que  a  dit  bien  entendre  et 
comprendre." 

"  Done  and  passed  in  presence  of  witnesses  required  and  called, 
who  with  me,  the  notary,  signed  the  minute  of  the  present  act,  and 
as  it  respects  the  said  testator,  he  declared  that  he  knew  not  how  to 
write  or  sign  his  name,  when  called  on  to  that  effect,  after  being  read 
to  the  testator  who  said  he  heard  and  understood." 

There  is  nothing  here  which  makes  express  mention  that  the  will 
was  read  over  to  the  testator  in  the  presence  of  witnesses.  But  the 
court  of  cassation  held  it  valid  because  it  resulted  from  the  whole 
testament  that  it  had  been  dictated,  written,  and  understood  by  the 
testator  in  their  presence.     Touillier,  5,  415,  n.  430. 

So  the  instrument  now  under  consideration  clearly  and  sufficiently 
conveys  the  idea,  that  the  will  has  been  dictated,  written,  understood 
and  approved  by  the  testatrix,  in  the  presence  of  the  witnesses.  In- 
deed it  is  so  expressly  stated. 

There  is,  however,  one  circumstance  belonging  to  this  case,  not  to 
be  found  in  any  other  that  we  have  met  with,  decided  in  conformity 
with  the  above  principle.  It  is  not  stated  here,  that  the  will  was  read 
over  to  the  testatrix,  but  it  is  declared,  that  after  the  reading,  she 
approved  it,  in  presence  of  witnesses.  It  has  occurred  to  us,  as  worthy 
of  consideration,  whether  it  necessarily  resulted  from  the  expressions, 
that  the  will  was  read  to  her,  and  we  think  that  it  does.  To  give 
them  any  other  construction,  would  be  to  render  the  whole  clause 
absurd;  for,  if  it  was  not  read  to  her,  why  the  statement  that  the 
reading  preceded  the  approbation  given? 

On  the  whole,  we  think  the  objection  not  tenable,  and  that  it  is 
sufficiently  established,  the  instrument  admitted  to  probate,  as  the  last 
will  and  testament  of  the  deceased,  was  made  in  due  form  of  law.  It 
is  true,  this  court  has  declared,  that  the  formalities  required  in  the 
making  of  wills  are  matters  of  strict  law,  and  we  are  still  of  the  same 
opinion.  But  the  question  recurs,  is  there  any  thing  in  the  provisions 
on  this  subject,  which  makes  it  indispensable  that  the  very  words 
used  in  the  Code  should  be  repeated  in  the  will:  that  like  words  of 
art  in  an  indictment,  no  other  words  however  synonymous  they  may 
seem,  are  capable  of  conveying  the  same  idea.  We  see  nothing  which 
calls  for  such  severity  of  construction,  and  we  conclude,  that  if  the 
proof  of  the  will,  befog  read  over  to  the  testator  in  the  presence  of  the 
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witnesses,  is  furnished  by  the  testament  itself,  it  is  immaterial  in  what 
words  that  proof  is  furnished.  The  principles  laid  down  in  the  case 
of  Bouthemy  w.  Dreux,  a  few  days  since,  are  applicable  to  this.  See 
also,  Civil  Code,  270,  art.  57. 

The  second  objection  is,  that  the.  will  does  not  import  that  it  was 
executed  at  one  time,  without  interruption,  and  turning  aside  to  other 
acts.  This  objection  did  not  receive  much  development  in  the  argu- 
ment; but  as  the  notary  has  expressed  that  the  testatrix  dictated  the 
will  at  one  time,  that  he  wrote  it  as  she  dictated  it,  and  without  turn- 
ing aside  to  any  other  act,  we  presume  that  the  nullity  relied  on  is, 
that  it  is  not  also  stated  to  have  been  done  "  without  interruption." 
It  is  difficult  to  understand,  why  this  expression  came  to  be  introduced 
into  our  law;  for  the  other,  sans  divertir  it  d'autres  actes,  "without 
turning  aside  to  other  acts,"  conveys  exactly  the  same  idea.  The 
phrase  "  tout  ce  que  dessvs  sera  fait  de  suite,  et  sans  divertir  a 
d9autres  actes"  is  taken  from  the  French  ordinance  of  1735,  and 
was  used  in  that  statute  by  the  chancellor  D'Agusseau,  to  express 
clearly,  the  unity  of  action  and  of  time,  which  was  required  by  the 
Roman  law  in  the  making  of  a  testament.  The  framers  of  the  Na- 
poleon Code,  have  adopted  it  in  respect  to  the  mystic  testament  only. 
We  have  applied  it  to  that  instrument  and  the  nuncupative  will,  by 
public  act.  In  the  provision  contained  in  our  Code,  respecting  the 
closed  will,  we  have  followed  verbatim  the  language  of  the  ordinance 
and  the  French  Code.  In  that  which  points  out  the  mode  to  be  pur- 
sued in  the  making  a  nuncupative  will,  the  words  "sans  interruption" 
are  added,  and  it  appears  to  us  for  no  purpose.  The  expression  "sans 
divertir  a  d'autres  actes"  does  not  mean  alone,  that  the  notary  shall 
not  commence  any  other  instrument  of  writting;  but  it  also  conveys 
the  idea,  that  nothing  else  shall  be  done,  until  the  will  is  completed. 
So  the  jurists  and  tribunals  of  the  country  from  which  we  took  the 
law,  understand  it;  and  so  also,  was  it  understood  by  our  law  makers: 
for,  in  the  very  page  of  the  Code  next  succeeding  that  which  contains 
the  provision,  that  the  nuncupative  will  must  be  written  "sans  inter- 
ruption et  sans  divertir  a  d9autres  actes"  we  find  the  expression 
"sans  divertir  &  d'autres  actes"  is  used  as  the  corresponding  term 
to  the  English  words, "  without  interruption  and  without  turning  aside 
to  other  acts."  Toullier, Droit  Civil  Francois,  vol.  V,  464, n.  485; 
Grenier,  Trait e  des  Donations,  432, 433,  n.  241;  Dig,  liv.  2S,  tit.  1, 
/.  21,  n.  3;  Code  Napoleon,  n.  972,  979;  Civil  Code,  228,  art.  92, 230, 
art.  99;  Merlin,  Rep.  de  Jurisprudence,  verho  Testament,  vol.  XIII, 
622,  art.  1. 

The  last  objection,  has  been  answered  by  the  observations  made 
on  the  first  two;  and  we  do,  therefore,  order,  adjudge  and  decree,  that 
the  judgment  of  the  court  of  probates  be  affirmed  with  costs. 

Seghers,  for  the  plaintiff. 

Denis,  for  the  defendant. 
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Same  Case.     I,  N.  S.  84. 

AN  appeal  will  lie  from  an  order  revoking  the  appointment  of  an 
attorney  of  absent  heirs. 


Mitchell  v.  Jewell.     I,  N.  S.  87. 

Ad  action  to  rescind  a  contract  on  the  ground  of  fraud,  must  be  brought  in  two  years. 

FOURTH  District 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  recover  damages,  claimed  in  the  petition  to 
the  amount  of  seven  hundred  dollars,  on  accouut  of  an  alleged  fraud 
said  to  have  been  practised  by  the  defendant  against  the  interest  of 
the  plaintiff,  in  the  transfer  of  a  certain  slave,  which  took  place  by 
virtue  of  a  marriage  contract,  between  said  plaintiff  and  the  daughter 
of  the  defendant,  whereby  the  latter  delivered  to  the  husband,  a  num- 
ber of  slaves  as  her  dowry  or  marriage  portion,  at  a  price  ascertained 
and  fixed  by  appraisers. 

The  answer  contains  two  pleas  in  bar  or  peremptory  executions. 
1,  res  judicata;  2,  prescription.  Judgment  was  rendered  in  favor  of 
the  defendant  in  the  district  court,  from  which  the  plaintiff  appealed. 
The  plea  res  judicata  is  founded  on  a  judgment  heretofore  rendered 
in  this  court  on  a  former  suit  between  the  same  parties,  to  the  present 
action.  That  suit  was,  distinctly,  a  redhibitory  action,  in  which  the 
sale  of  the  same  slave  Jack  (being  the  subject  of  the  present  contest) 
was  sought  to  be  annulled,  and  a  demand  made  for  restitution  of  his 
price;  but  in  relation  to  him  the  judgment  was  against  the  plaintiff. 

The  present  cause  being  submitted  to  a  jury  in  the  district  court, 
the  judge  was  requested  to  instruct  them  that  the  judgment, relied  on 
by  the  defendant,  did  not  form  rem  judicatam  between  the  parties; 
which  he  refused  to  do,  and  the  plaintiff  took  a  bill  of  exceptions  to 
•his  opinion,  &c. 

On  this  part  of  the  proceedings  in  the  inferior  court,  it  is  deemed 
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unnecessary  to  express  any  decided  opinion :  because  we  believe,  that 
the  present  cause  of  action,  if  it  were  not  embraced  by  the  former 
suit,  is  barred  by  prescription. 

Perhaps  a  fair  legal  distinction  between  a  redhibitory  action,  and 
one  founded  exclusively  on  allegations  of  fraud,  does  exist.  If  so, 
and  the  suit  now  under  consideration  be  of  the  latter  description,  (and 
such  we  believe  it  to  be,)  the  prescription  of  two  years  is  a  bar  to  the 
action:  more  than  that  space  of  time  has  elapsed,  since  the  alleged 
fraud  and  the  inception  of  this  suit.  The  defendant  ought,  therefore, 
to  prevail  on  his  second  plea.     Vide,  Pari.  7,  tit.  16,  law  6. 

But,  if  the  cause  of  action,  on  which  the  present  suit  is  founded, 
was  included  in  the  former,  then  the  defendant's  first  plea  is  good 
and  available  in  law;  for  the  matter  in  dispute  has  been  already  ad- 
judged. 

In  either  view  of  the  case,  the  plaintiff  ought  not  to  recover. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs.* 

Duncan,  for  the  plaintiff. 

Livingston,  for  the  defendant 


Belanger  v.  Gravier.     I,  N.  S.  89. 

PARISH  Court  of  New  Orleans. 

An  appeal  dismissed  because  granted  before  the  judgment  appealed 
from  was  signed  by  the  judge  who  rendered  it.  Fortier  v.  Randolph, 
1 1  Martin,  275. 

•  By  the  Louisiana  Code,  Art  3507,  "The  action  of  nullity  or  rescission  of  contracts, 
testaments,  or  other  acts,  is  prescribed  by  five  years,  if  persons  entitled  to  exercise  it  be 
present,  or  ten  years  if  absent n 
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Coupry's  Heirs  v.  Dufau.     I,  N.  8.  90. 

FIRST  District. 

The  admission  of  parol  proof  to  establish  that  no  consideration 
was  received  by  the  defendant,  beyond  the  amount  received  by  the 
plaintiff's  ancestor  from  the  person  on  whom  the  bill  was  drawn, 
was  not  error.  6  Mass.  Rep.  440;  2  Caines,  246;  Phillips  on  Evi- 
dence, 433,  note  B.;  1  L'Oiseau  and  Dupin,  Arrets  Mod.  129,  Art.  9; 
8  Denever's  Journal  des  Audiences,  299,  302;  Kydd  on  Bills,  61;  Fe- 
brero  Adicionado,  Ap'x  to  c.  18,  n.  13;  RecopiL  de  Cast  5,  18, 13; 
Krumbhaar  v.  Ludeling,  3  Martin,  640. 

Held:  Judgment  cannot  be  given  for  defendant  for  a  balance  which 
may  be  found  due  him,  unless  specially  claimed  in  his  answer. 


Le  Beau  v.  Trudeau.     I,  N.  S.  93. 

FOURTH  District. 

Decided,  There  is  nothing  in  the  Jaw  which  makes  provision  for 
the  support  of  the  wife,  during  a  suit  for  separation,  of  bed  and  board, 
conditional  on  her  success.  It  is  only  required  that  she  shall  prove 
that  she  constantly  resided  in  the  residence  assigned  her,  and  in  this 
case  the  fact  of  a  short  visit  by  her  made  to  Baton  Rouge,  does  not 
take  away  her  right. 


Soubies'  Executor  v.  Beale  et  aL    I,  N.  S.  95. 

FIRST  District. 

The  decision  of  the  court  of  the  first  instance  prevails  in  the  su- 
preme court,  if  not  manifestly  erroneous. 
Vol.  IL— 35 
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Bridges  v.  Williams.     I,  N.  S.  98. 

FIRST  District. 

The  oath  to  obtain  an  attachment,  when  made  by  the  agent,  need 
only  be  to  the  best  of  his  knowledge.* 


Hodge's  Heirs  v.  Durnford.     I,  N.  S.  1 00. 

An  attorney  in  fact  appointed  to  receive  an  instrument  of  mortgage,  is  not  responsible 
for  not  giving  notice  of  it,  unless  he  was  specially  directed  so  to  do. 

FIRST  District. 

After  disposing  of  certain  matters  of  fact,  Porter,  J.,  proceeds: 

We  have  therefore  only  to  inquire,  whether  a  good  cause  of  action 
has  been  established  against  the  defendant  Durnford. 

The  plaintiffs  insist,  they  have  a  right  to  maintain  their  action 
against  him,  because  he  acted  as  agent  of  Hodge,  in  accepting  a 
mortgage  or  transfer  of  a  claim  on  Segur.  That  by  thus  undertaking 
to  act  for  another,  he  engaged  to  do  every  thing  to  render  the  agree- 
ment, entered  into  by  him,  valid  and  operative;  and  that  notice  to 
the  person,  whose  debt  was  assigned,  was  necessary,  in  order  that 
the  transfer  should  have  that  effect. 

The  instrument  of  writing,  by  which  this  agency  is  said  to  be 
evidenced,  was  passed  on  the  26th  February,  1791;  and  it  is  therein 
stated,  that  Maxent,  being  indebted  to  Hodge  in  the  sum  of  4075  dol- 
lars, for  which  he  holds  obligations,  due  at  several  times — the  former 
declares,  that  he  mortgages  to  the  latter,  an  equal  quantity  upon  the 
72,000  dollars  that  Segur  owes  him,  to  be  taken  out  of  the  first  in- 
stalment of  that  debt. 

Then  follows  the  clause,  which  is  the  most  material  in  this  case. 

"  Yestando  presente  it  su  otorgomiento  Don  David  Hodge,  digo 
la  accept  aba  £  su  favor  para  usar  de  ella  siempre  y  quando  le  con- 

*  This  is  now  settled  by  positive  rules  of  the  Code  of  Practice.  See  the  acts  of  1839 
for  the  latest  provisions. 
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venga,  y  asilo  otargaron  y  jirmaron  siendo  testigos  Don  M.  Go- 
mez, Don  Celeslin  Lauvergne9y  Santiago  Le  Maire,  vecinos  y 
presentes. —  Thomas  Dumfordpara  David  Hodge,  Gilbert  Jlntonio 
St.  Maxent."  And  being  present  at  the  making  of  this  act,  Mr. 
David  Hodge  says,  he  accepts  it  in  his  favor,  for  to  use  it,  when  and 
where  it  may  be  necessary,  and  thus  he  approves  it,  and  signs  it. 
The  witnesses  being  Miguel  Gomez,  Celestin  Lauvergne  and  Santiago 
Le  Maire. — Thomas  Durnford,  for  David  Hodge,  &c. 

The  expressions  just  quoted,  connected  with  the  testimony  taken 
in  the  cause,  that  Hodge  was  affected  with  the  palsy,  some  months 
previous  to  his  death,  has  given  rise  to  much  discussion,  between  the 
counsel  who  have  argued  this  cause.  It  is  insisted  on  the  one  side, 
that  it  is  evident,  from  the  statement  of  the  notary,  announcing  the 
presence  of  Hodge  at  the  making  of  the  instrument,  that  he  was  in 
fact  there,  and  that  Durnford  signed  for  him,  not  as  agent  in  the  trans- 
action, but  merely  to  supply  a  defect,  created  by  his  infirmity.  While 
on  the  other,  it  is  urged,  that  the  signature  of  the  defendant  announces 
the  quality  under  which  he  acted — that  the  declaration  of  the  notary, 
that  Hodge  was  present,  is  not  inconsistent  with  a  constructive  pre- 
sence through  his  agent,  qui  facit  per  aiium  fecit  per  se: — that  if 
Hodge  had  been  there  and  disabled  by  bodily  weakness  from  affixing 
his  name  to  the  act,  the  conclusion  of  it  would  have  been  different,  as 
the  law  makes  it  the  special  duty,  in  such  cases,  of  the  notary  to  state 
the  causes  which  prevented  the  party  from  signing.  Febrero  adic. 
part.  1,  cap.  19,  §  final. 

We  agree  with  the  plaintiff  in  his  construction,  and  shall,  therefore, 
proceed  to  examine  the  main  question  in  the  cause,  whether  it  was 
the  duty  of  Durnford  to  give  notice  of  the  assignment. 

The  petition  in  this  case,  charging  in  express  terms,  that  Durnford 
was  attorney  in  fact  of  Hodge,  and  there  being  nothing  in  the  evidence 
which  contradicts  this  allegation,  we  dismiss  all  consideration  con- 
cerning his  duties  as  negotiorum  geslor,  and  his  responsibility  as  such. 
Viewing  him  in  the  light  of  an  attorney  in  fact,  there  has  been  no 
proof  given,  that  the  power  extended  any  further  than  to  execute  the 
instrument  on  which  his  name  appears. 

It  would  be  presuming  strongly,  indeed,  to  conclude,  that,  because 
a  man  acted  as  empowered  agent  in  a  particular  transaction,  he  there- 
fore undertook  to  go  on  and  do  all  other  things  connected  with, 
or  arising  out  of  it.  In  the  case  of  the  negotiorum  gestor,  who  in- 
terferes where  the  interest  of  the  principal  does  not  positively  require 
it,  there  is  a  good  reason  for  requiring  him  to  do  every  thing  which  is  a 
dependence  of  the  affair  he  commences.  It  is  of  the  very  essence  of  such 
contract,  that  there  should  be  something  clone  for  another,  without 
the  order  or  knowledge  of  the  person  for  whom  it  is  transacted:  con- 
sequently, the  person  interested,  has  not  the  means  of  taking  those 
steps,  or  making  those  arrangements,  which  may  be  rendered  neces- 
sary, by  the  change  made  in  his  affairs.  Under  such  circumstances, 
it  is  a  wise  provision  of  the  law  which  compels  the  negotiorum  gestor. 
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to  do  every  thing  which  is  necessarily  dependent  of  the  business  he 
commences:  to  finish  what  he  has  begun.  Without  such  an  obliga- 
tion, every  man  in  the  community  would  be  at  the  mercy  of  ignorant, 
and  officious  friends.  But  this  reason  has  not  any  application  to  the 
attorney  in  fact,  who  acts  under  the  order  of  the  principal;  the  latter 
knows  what  he  has  directed  his  agent  to  do;  his  attention  is  awake 
to  demand  an  account  of  what  has  been  done;  and  he  has  the  means 
of  taking,  himself,  all  measures  consequent  on  the  change  produced 
in  his  affairs,  by  the  conduct  of  the  person,  who  acts  for  him. 

We  see,  therefore,  no  ground  whatever,  for  holding,  that  Durnford 
was  obliged  to  give  notice  of  this  mortgage.  There  is  no  evidence 
before  us,  that  he  was  the  general  agent  of  Hodge — or  that,  in  the 
present  instance,  his  mandate  extended  any  further  than  accepting 
the  mortgage  from  St.  Maxent. 

This  view  of  the  case,  renders  it  unnecessary  to  decide,  what  degree 
of  care  is  required  of  the  attorney  in  fact.  The  counsel  has  referred 
us  to  Pothier,  on  the  contract  of  mandate,  where  it  is  stated,  that  he 
who  accepts,  gratuitously,  an  office  of  frendship  for  another,  is  obliged 
to  bring  to  the  discharge  of  it  all  the  care,  and  all  the  skill,  which  the 
performance  of  the  duty  he  has  assumed  requires;  and  that  he  is  re- 
sponsible for  the  slightest  fault — Pothier,  Trait i  du  Contrat  de  man- 
dot,  n.  46,  47,  48.  When  the  case  does  occur,  it  will  be,  perhaps, 
seen  that  these  principles  of  the  Roman  law  from  which  Pothier 
draws  his  doctrine,  have  not  been  adopted  to  their  full  extent  in  Spain; 
see  p.  5,  tit.  12,  /.  20,  21;  Ibid.  7,  32,  2;  12  Martin,  84. 

And  we  are  to  be  understood  not  to  express  any  opinion  on  the 
question  raised  in  argument,  whether  the  defendant  is  not  liable,  by 
reason  of  not  having  collected  the  money,  in  his  capacity  of  executor. 
The  petition  does  not  allege  responsibility  in  that  character,  and  the 
evidence  has  been  taken  under  an  exception.  Besides,  we  are  of 
opinion  that  if  the  defendant's  conduct,  as  executor,  is  to  be  made 
the  ground  of  recovery,  that  a  single  act  of  his  administration  cannot 
be  selected  as  the  foundation  of  a  separate  suit.  That  the  action 
ought  to  be  to  compel  him  to  render  an  account  of  every  thing  he  has 
done  in  that  character.  To  sanction  any  other  course  would  be  to 
authorise  a  suit  for  each  act  done  by  him  as  executor,  which  would 
unnecessarily  lead  to  a  great  multiplicity  of  actions.  Febrero,p.  1, 
cap.  1,  §  6,  no.  95;  Curia  Phil.  Com.  Terreste,  lib.  2,  cap.  11,  nos.  1 
and  19. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Livingston,  for  the  plaintiffs. 

Hennen,  for  the  defendant. 
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Dean  v.  Jackson.     I,  N,  S..127. 

The  defendant  cannot  offer  pleas  that  contradict  each  other. 

PARISH  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  claims  eight  hundred  and  fifty  dollars  as  the  balance 
due  him  on  the  price  of  certain  wares  and  merchandise,  purchased 
by  the  defendant.  The  letter  pleaded  the  general  issue  and  payment. 
There  was  judgment  against  him  and  he  appealed. 

We  have  already  said  in  the  case  of  Nagel  v.  Minot,  8  Martin, 
488,  and  Vavasseur  v.  Bayon,  11  Martin,  641,  thai  a  defendant  can- 
not be  permitted  to  offer  pleas  that  contradict  each  other,  and  that, 
where  the  general  denial  and  allegation  of  performance  of  the  con- 
tract was  found  in  the  same  answer,  the  former  would  be  disregard- 
ed. This  case  comes  completely  within  the  principle  of  these  de- 
cisions; for,  if  the  defendant  did  not  purchase  the  goods  we  cannot 
suppose,  and  are  not  allowed  to  believe,  he  would  have  paid  for 
them.  Having  thus  contradicted  his  own  defence,  it  was  unneces- 
sary for  the  plaintiff  to  introduce  evidence  to  disprove  of. 

Considering  the  case  on  the  merits,  the  plaintiff  has  fully  made  out 
his  right  to  recover.  The  evidence  was  sufficient  to  authorise  the 
court  to  give  the  judgment  appealed  from.  The  partnership  has  not 
been  established:  and  if  the  delivery  of  the  goods  could,  under  the 
contract,  have  discharged  the  debt,  the  appellant  has  not  shown  a 
tender,  or  even  that  he  has  been  always  willing  and  ready  to  give 
them  up. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed  with  costs. 

Preston,  for  the  plaintiff. 

M9  Caleb,  for  the  defendant. 


35» 
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Alexis  Trudeau  v.  Julie  Le  Beau  Trudeau.    I,  N.  S. 

128. 

FOURTH  District. 

In  an  action  for  separation  of  bed  and  board  where  adultery  is  at 
issue,  a  witness  cannot  be  asked  the  general  character  of  the  defend- 
ant for  chastity:  the  wife  did  not  forfeit  her  matrimonial  right  by  the 
reputation  of  being  an  adultress,  but  by  proof  of  the  fact  that  she  was 
one.  The  jury  would  not  be  authorised  to  infer  it  from  bad  charac- 
ter. Neither  can  the  rights  of  these  suitors  depend  on  a  witness's 
opinion  of  what  is  modest  conduct.  The  facts  must  be  told  and  the 
jury  judge. 


Lafon's  Executors  v.  Made.  Riviere,  Executrix  of  J.  B. 

Riviere.     I,  N.  S.  130. 

FIRST  District 

Decided,  That  after  a  cause  has  been  at  issue  nine  years,  it  is  too 
late  for  defendant  to  plead  in  abatement  that  her  office  of  executrix 
had  long  since  expired,  and  that  she  had  settled  her  administration 
and  been  discharged.  Curia  Phil.  p.  1,  §  13;  Ftbrtro,  Juicio  dt 
Ordin.  L  3,  c.  1,  §  4,  n.  197. 

As  the  account,  on  which  suit  was  brought,  was  unliquidated,  we 
do  not  think  the  arbitrators  committed  any  error,  in  refusing  to  accord 
interest  on  the  sum  which  they  decided  to  be  due.  The  delay  neces- 
sary for  ascertaining  the  just  amount  in  which  the  defendant  stood 
indebted,  cannot  be  considered  that  tortious  one  which  gives  rise  to 
interest.  5  Martin,  388;  6  Ibid.  689.  The  plaintiff,  in  the  present 
case,  contributed  greatly  to  the  delay,  by  asking  more  than  was  due. 
The  case  in  3  Martin,  was  immediately  after  the  organisation  of  the 
court,  and  the  principle  which  ought  to  decide  such  cases,  has  been 
since  settled,  in  a  manner  more  to  our  satisfaction. 
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Veeche  v.  Grayson.    I,  N.  S.  133. 

If  the  appellee  accept  service  of  the  appeal,  after  the  return  day  is  expired,  he  waives  his 

right  to  hare  it  dismissed. 
Parol-evidence  cannot  he  received  to  prove  that  a  note  which  is  expressed  to  be  paid  in 

dollars,  was  to  be  discharged  in  bank  notes  of  the  bank  of  Kentucky. 
Parol  evidence  may  be  received  to  establish  services  rendered  by  an  attorney  before  a 

justice  of  the  peace. 

FIRST  District 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 

The  petition  states  that  the  defendant  and  Ward  gave  their  joint 
and  several  note  to  Olivia  Winchester,  in  the  state  of  Kentucky;  that 
the  plaintiff  has  since  married  said  Olivia,  and  became  thus  entitled 
to  the  amonnt  of  the  note,  &c;  that  it  was  the  intention  of  the  parties, 
manifested  by  an  endorsement,  subscribed  by  Ward,  that  interest 
should  be  paid  from  the  date;  that  the  interest  in  Kentucky,  is  at  the 
rate  of  6  per  cent 

The  defendant  pleaded  the  general  issue;  further,  that  at  the  time 
of  the  execution  of  the  note,  and  ever  since,  the  currency  and  me- 
dium of  exchange  in  Kentucky  consisted  of  the  notes  of  the  bank  of 
that  state  and  its  branches;  that  by  and  according  to  the  usage  and 
custom  of  trade,  the  notes  or  contracts  of  individuals,  there  made  to 
pay  money,  were  and  are  payable  in  said  notes;  that  the  note  annexed 
to  the  petition  was,  and  is  so  payable:  that  before  the  inception  of 
the  present  suit,  he  tendered  its  amount,  in  notes  of  said  bank,  to  the 
plaintiff,  which  he  refused,  and  the  defendant  is  still  ready  to  pay. 
He  further  pleaded  a  set-off. 

B.  Winchester  proved  the  defendant's  signature,  and  that  of  Ward 
to  the  note;  and  that  of  the  latter  to  the  endorsement;  the  plaintiff's 
marriage  with  Olivia.  The  defendant,  at  the  plaintiff's  request, 
attended  as  his  counsel,  on  a  charge  of  murder,  before  two  justices  of 
the  peace,  in  Jefferson  county,  Kentucky;  and  in  the  circuit  court,  on 
an  indictment  for  that  offence.  This  testimony  was  taken,  liable  to 
all  objections. 

There  was  judgment  against  the  defendant  for  the  amount  of  the 
note,  with  interest  from  the  day  it  became  payable.    He  appealed. 

The  case  is  presented  to  us  on  two  bills  of  exceptions,  taken  by  the 
defendant. 

He  offered  to  prove,  that  before,  at,  and  ever  since  the  execution 
of  the  note,  the  currency  and  medium  of  exchange,  in  Kentucky, 
where  it  was  executed,  consisted  of  notes  of  the  bank  of  Kentucky 
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and  its  branches;  and  that  by  and  according  to  the  custom  and  usage 
of  trade,  notes  of  individuals,  made  to  pay  money,  were  and  are, 
payable  in  the  above  notes,  unless  the  contract  expressly  provides 
for  payment  in  specie;  that  the  note  sued  upon,  had  no  such  provi- 
sion; and  on  the  first  of  February,  1822,  before  the  inception  of  the 
present  suit,  the  defendant  tendered  notes  of  the  above  bank  in  pay- 
ment, to  the  plaintiff,  which  he  refused^and  still  does  refuse  to  accept. 
The  plaintiff's  counsel  opposed  the  testimony,  and  the  opposition 
being  sustained,  the  defendant  took  a  bill  of  exceptions. 

The  defendant  further  offered  to  prove,  that,  at  the  plaintiff's  request 
he  appeared  to  defend  him,  on  a  charge  of  murder,  before  two  justices 
in  Kentucky,  and  on  another  prosecution  for  a  like  offence,  in  the 
circuit  court,  in  Kentucky,  and  had  the  defendant  admitted  to  bail; 
that  his  services  in  these  two  instances,  are  worth  one  thousand  dol- 
lars. The  testimony  was  objected  to,  and  the  objection  sustained, 
when  the  defendant  took  a  bill  of  exceptions. 

The  plaintiff  moved  to  dismiss  the  appeal,  as  it  was  returnable  to 
the  first  Monday  of  July,  and  was  not  returned,  till  the  December 
following. 

By  an  endorsement  on  the  back  of  the  record,  the  plaintiff  and  ap- 
pellee accepted  service  on  the  5th  of  December,  four  days  before  it 
was  filed  in  this  court.  We  are  of  opinion,  that  this  endorsement, 
dated  after  the  return  day,  is  evidence  that  the  plaintiff  consented, 
that,  notwithstanding  the  delay  which  had  intervened,  he  was  willing 
that  the  case  should  be  placed  on  the  docket  of  this  court. 

By  the  constitution  of  the  United  States,  Congress  has  power  to 
coin  money  and  regulate  the  value  of  foreign  coins;  art.  1,  sect.  8.  It 
is  therefore  to  their  act  we  are  to  recur,  in  order  to  ascertain  the 
value  of  the  American  or  Spanish  dollar.  Parol  evidence,  therefore, 
was  properly  rejected  to  establish,  that  the  party,  who  bound  himself 
to  pay  nine  hundred  and  seventy-two  dollars,  intended  to  promise 
to  pay  less  than  his  expressions  manifest,  when  tested  by  the  law  of 
the  land.  We  therefore  conclude,  the  court  did  not  err  in  rejecting 
parol  testimony,  in  this  respect. 

A  counsel,  who  defends  a  prisoner,  is  not  always  named  in  the 
record  of  his  trial.  Indeed,  he  is  very  seldom  so;  and  the  production 
of  such  a  record,  in  which  no  counsel  on  the  part  of  the  prisoner  was 
mentioned,  would  not  be  even  prima  facie  evidence,  that  a  gentle- 
man, who  claimed  the  reward  of  his  services,  did  not  render  them. 
Even  if  another  attorney  was  named  as  the  prisoner's  counsel,  he 
might  well  urge,  that  he  had  aided  in  the  trial,  and  rendered  services; 
several  counsel  are  often  engaged,  and  in  such  a  case,  all  are  seldom 
named  in  the  record.     2  Phillips  on  Evidence,  77. 

We  think  the  district  court  erred  in  rejecting  the  evidence  of  the 
alleged  services. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  judgment 
be  annulled,  avoided  and  reversed;  and  that  the  case  be  remanded, 
with  directions  to  the  judge  to  try  the  cause  anew,  and  allow  parol 
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evidence  of  the  defendant's  services;  and  that  the  plaintiff  and  appel- 
lee pay  the  cost  of  this  appeal 

Pierce,  for  the  plaintiff. 

Livingston,  for  the  defendant. 


Marie  Bergel,  f.  w.  c.  v.  Langlais.     I,  N.  S.  138. 

* 

SECOND  District. 

In  this  case  [plaintiff's  counsel  urged  that  the  appeal  ought  to  be 
dismissed,  because  the  matter  in  dispute  does  not  exceed  300  dollars. 
The  plaintiff  claims  300  dollars  with  interest;  the  demand,  therefore, 
exceeded  300  dollars  by  the  interest,  and  the  case  admitted  of  an 
appeal. 


Lauran  et  al.  v.  Hotz.     I,  N.  S.  140. 

FIRST  District. 

Decided,  That  the  foreman  of  a  tailor  has  not  a  privilege  for  his 
salary.  The  party  who  maintained  the  affirmative  of  this  proposi- 
tion relied  on  the  Civil  Code  448,  arts.  68.  73.  76,  which  give  a  pri- 
vilege to  gens  de  service  for  the  year  last  past  and  the  current  year. 
It  is  perfectly  well  settled  in  France  that  gens  de  service  are  what  in 
common  parlance  we  term  domestics.  In  our  code  (old)  this  seems 
the  same.  Also  by  the  Spanish  law  the  privilege  of  servants  is  con- 
fined to  domestics.  Febrero,  Juicio  de  Concurso,  1.  3,  c.  3,  §  3,  No. 
205. 
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Canfield  v.  Gibson.     I,  N.  S.  143. 

EIGHTH  District 

Decided,  If  a  note  be  marked  ne  varietur,  it  would  not  oblige  the 
endorsee  receiving  it,  to  go  to  the  notary's  office  to  examine  into  the 
original  consideration  of  it,  nor  does  it  cast  any  suspicion  on  the  note. 
See  12  Martin,  237. 

When  the  maker  of  a  note  is  sued,  and  relies  on  payment  before 
endorsement,  or  any  other  legal  defence,  the  burthen  of  proof  of  the 
time  of  endorsement  rests  on  him.  1  Johns.  Rep.  319;  5  Mass.  Rep. 
334. 


David  v.  Sittig.     I,  N.  S.  147- 

Declarations  of  the  father  of  the  age  of  the  child,  are  good  evidence  of  it,  if  made  before 

the  cause  of  action  arose. 

PARISH  of  New  Orleans. 
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Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  on  two  promissory  notes,  executed  by  the 
defendant  in  favor  of  the  plaintiff.  The  former  pleaded  infancy,  and 
consequent  incapacity  to  contract  any  binding  obligation;  he  obtained 
judgment,  from  which  the  latter  appealed. 

The  notes  given  in  evidence  by  the  appellant,  are  dated,  one  in 
September,  the  other  in  November,  181 9.  In  support  of  his  plea  of 
infancy  the  appellee  offered  a  passport  signed  by  his  father,  (wherein 
he  states  himself  consul  of  his  Majesty  the  king  of  the  Netherlands,) 
dated  in  1817.  In  this  instrument  the  son  is  stated  at  that  time  to 
have  been  17  years  old,  and  its  genuineness  is  ascertained  by  proof. 
Oral  evidence  was  also  tendered,  to  prove  his  youthful  appearance 
and  boyish  conduct,  during  his  voyage  to  New  Orleans,  and  subse- 
quent to  that  period;  and  likewise  that  the  fact  of  his  minority,  at  the 
time  of  making  the  promissory  notes  on  which  this  action  is  founded, 
was  known  to  the  plaintiff.  To  the  introduction  of  all  this  testimony, 
a  bill  of  exceptions  was  filed,  as  being  contrary  to  the  general  rule  of 
evidence,  which  requires  the  best  that  the  nature  of  a  cause  admits. 
The  passport  signed  by  the  father  is  also  opposed  on  the  ground  of 
his  incompetency  to  testify,  as  established  by  our  Code. 

It  is  true,  that  according  to  our  law,  ascendants  and  descendants 
cannot  be  witnesses  for  or  against  each  other.  Civil  Code,  p.  312, 
art.  248. 

The  most  obvious  reasons,  on  which  this  rule  is  founded,  are  dan- 
ger of  perjury  on  account  of  improper  bias;  and  the  inhumanity  of 
arraigning  as  witnesses,  parents  against  their  children,  or  children 
against  their  parents.  But  in  the  present  case,  it  is  not  attempted 
directly  to  introduce  the  father  as  a  witness.  Evidence  is  offered, 
only,  to  show  what  he  has  declared  and  written,  in  relation  to  a  fact, 
completely  within  his  knowledge;  and  which  was  uttered  at  a  time, 
when  he  stood  without  temptation  to  evade  or  fall  short  of  the  truth. 
In  pursuance  of  this  doctrine,  (contrary  to  the  general  rule  that  hear- 
say is  not  evidence,)  memoranda  made  in  bibles,  or  any  other  family 
registers,  and  even  public  reputation,  are  received  as  good  proof  of 
births  and  pedigrees.    See  Phil,  on  Ev.  Am.  ed.  of  1816,  p.  473. 

It  is  true  that  the  law  of  the  country,  under  which  these  exceptions 
to  the  general  rule  are  tolerated,  does  not  render  ascendants  and  de- 
scendants incompetent  to  testify  for  or  against  each  other.  But  the 
reasons  on  which  they  are  founded,  viz.  necessity  or  the  frequent 
impossibility  of  procuring  better  evidence;  and  great  probability  of 
the  truth  of  facts  thus  recorded  or  declared,  arising  from  the  unbiassed 
state  of  mind  in  which  they  are  uttered,  appears  to  us  to  be  equally 
forcible  under  our  own  law.  Parochial  registers,  in  countries  where 
by  law  they  are  required  to  be  kept,  are  perhaps  the  most  authentic 
and  best  evidence  of  births  and  pedigrees;  but  it  does  not  appear 
that  such  is  the  law  or  custom  of  the  kingdom  in  which  the  defendant 
was  born;  and  even  if  it  did,  it  is  clear  that  the  testimony  on  which 
registries  of  that  kind  are  commonly  made,  is  the  declaration  of  the 
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father  or  mother,  and  receives  credit  on  the  ground  that  they  were 
best  acquainted  with  the  fact,  and  declared  it  free  from  improper  bias, 
or  temptation  to  falsify.  In  the  absence  of  this  higher  species'  of 
evidence,  courts  of  justice  are  in  the  habit  of  resorting  to  hearsay  and 
public  reputation,  in  relation  to  such  matters;  and  we  are  of  opinion 
that  the  parish  court  did  not  err  in  receiving  the  testimony  offered  in 
the  present  case  on  the  part  of  the  defendant.  Being  received,  it  sup- 
ports his  plea  of  minority,  and  consequent  incapacity  to  contract  in 
the  manner  alleged  by  the  plaintiff. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  court  below  be  affirmed  with  costs. 

Seghers,  for  the  plaintiff. 

Davezac,  for  the  defendant. 


Thompson  v.  Gibson.     I,  N.  S.  150. 

EIGHTH  District. 

Decided,  That  an  endorsee  without  notice,  is  not  affected  by  any 
equity  between  the  original  parties.  See  Hubbard  et  aU  v.  Fulton's 
Heirs,  7  Martin,  241. 


Peytavin  v.  Paloe.     I,  N.  S.  1 53. 

SECOND  District. 

A  demand  of  640  dollars  and  expenses  of  protest ,  will  authorise 
a  judgment  for  646  dollars.    Judgment  affirmed  with  damages. 


APRIL  TERM,  18*3.  431 


Hatch  v.  Watkins.     I,  N.  S.  154. 

SECOND  District. 

Held,  That  the  attendance  before  referees  waives  want  of  notice, 
and  a  consent  to  refer  a  cause  and  to  receive  a  report  of  referees, 
waives  the  trial  by  jury. 


Heirs  of  Dubreuil,  f.  m.  c,  v.  Rouzan.    1,  N.  S.  158, 

A  power  of  attorney  includes  the  power  of  substitution. 

PARISH  Court  of  New  Orleans. 

Porter,  J.  said: — The  principal  question  agitated  on  the  argument 
was,  whether  a  power  of  attorney  includes  the  right  of  substitution, 
when  no  such  authority  is  expressly  given  in  the  instrument?  In  the 
case  before  us  the  plaintiffs  appointed  Charles  Pacaud  their  agent, 
who  substituted  Ferrand,  to  whom  the  defendant  as  curator  paid  the 
shares  of  three  of  the  plaintiffs. 

The  counsel  who  sustained  the  negative,  relied  principally  on  Civil 
Code,  424,  art.  24,  which  provides  that  the  attorney  cannot  go  be- 
yond the  limits  of  his  procuration,  and  that  whatever  he  does  in  ex- 
ceeding his  power  is  null  and  void  with  regard  to  the  principal. 

This  clause  it  was  contended  repeals  the  provision  found  in  the 
Spanish  law,  that  under  a  general  power  the  attorney  has  a  right  to 
substitute  another  to  act  in  his  place. 

We  understand  this  article  to  be  nothing  more  than  an  enun- 
ciation of  the  general  principle  common  to  all  laws  that  treat  on  this 
subject,  and  that  it  leaves  the  particular  provisions  on  the  power  of 
substitution  untouched.  According  to  the  19th  law  of  the  5th  title  of 
the  3d  Partida,  it  is  also  provided  that  an  attorney  can  do  nothing 
beyond  what  is  permitted  or  commanded  in  his  letter  of  attorney, 
and  if  he  does,  it  will  not  be  valid:  yet  in  the  very  same  statute  it  is 
declared  that  though  an  attorney  at  law  cannot  appoint  a  substitute 
unless  expressly  empowered  so  to  do,  any  other  attorney  may,  and 
Vol-  II.— 36 
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the  act  of  the  person  so  substituted  will  be  as  valid  as  if  done  by  him- 
sel£  Laws  in  pari  materia  must  be  construed  with  reference  to 
each  other.  Civil  Code,  4, 17.  We  cannot  attach  a  different  meaning 
to  phrases  worded  nearly  alike,  and  certainly  conveying  the  same  idea. 
It  is  not  disputed  that  in  Spain  the  provisions  cited  from  the  Partidas, 
were  consistent  with  the  authority  conferred  by  another  part  of  the 
same  law  to  appoint  a  substitute.  Upon  no  sound  rule  of  construc- 
tion, then,  could  we  hold,  that  the  re-enacting  the  same  provisions  in 
our  Code,  repealed  that  authority. 

It  was  somewhat  relied  on  by  the  defendant,  that  the  power  under 
which  the  attorney  acted  did  not  bind  the  principal,  because  the  mat- 
ters transacted  by  him  were  such  as  required  a  special  authority. 
But  we  think  differently;  a  power  to  receive  what  is  due  from  a 
debtor,  necessarily  implies  the  right  to  allow  him  any  payments  he 
has  already  made,  and  it  appears  to  us  is  quite  different  from  acknow- 
ledging a  debt,  for  which  a  special  authority  is  declared  by  our  Code 
to  be  requisite. 

The  power  of  attorney  was  sufficiently  comprehensive  to  embrace 
the  succession  of  the  grandmother,  as  well  as  that  of  the  mother. 

On  the  whole,  we  consider  the  equity  of  the  case  most  clearly  with 
the  defendant;  and  we  do  not  see  that  the  law  is  at  all  violated  in 
protecting  him. 


Wolf  t>.  Bureau.     I,  N.  S.  1 62. 

FIRST  District 

To  receive  parol  evidence  of  the  authority  given  by  the  directors 
of  the  Louisiana  Bank,  to  the  president  to  sign  the  concordat  of  the 
defendant  and  his  creditors,  when  it  is  shown  that  no  entry  was  made 
of  this  authority  in  the  books  of  the  bank,  was  not  error  in  the  dis- 
trict judge. 
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Gravier  v.  Brandt  et  al.    I,  N.  S.  165. 

FIRST  District. 

Allegations  contained  in  a  petition  cannot  be  taken  as  true  when 
the  general  issue  is  pleaded. 


Baudin  t>.  RolifF,  Robertson  et  al,  Interpleaders. 

I,  N.  S.  165. 

A  judgment  of  dismissal  is  nothing  more  than  one  of  nonsuit,  and  does  not  form  rem 

judicatam  on  any  of  the  matters  at  issue. 

THIRD  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  alleges  that  in  the  year  1817  he  recovered  judgment 
against  the  heirs  of  Philip  L.  Alston,  for  the  sum  of  5360  dollars,  with 
interest  at  five  per  cent,  from  the  16th  February  1814,  and  that  the 
said  sum  was  ordered  to  be  made  out  of  a  tract  of  land  containing 
1000  arpents,  situated  on  the  Bayou  Tunica. 

That  this  amount  of  5360  dollars  was  bid  by  the  ancestor  of  the 
heirs,  on  the  14th  of  August,  1802,  for  the  said  tract  of  land,  at  that 
time,  and  by  subsequent  proceedings  of  John  O'Conner,  alcalde  of  the 
fourth  district,  sold  as  the  property  of  Oliver  Pollock — that  it  had  been 
since  sold  in  due  form  of  law  to  the  petitioner,  in  virtue  of  his  judg- 
ment against  the  heirs  of  Alston,  for  the  sum  of  4490  dollars,  by  rea- 
son of  which  he  had  acquired  a  title  to  the  premises,  and  had  been 
put  in  possession  of  the  same. 

That  certain  persons,  viz.  Oliver  RolifF  and  others,  had  illegally 
entered  on  the  premises,  and,  though  often  requested,  had  refused  to 
remove  therefrom. 

Samuel  Robertson  and  wife  filed  their  bill  of  intervention,  in  which 
they  stated  that  they  were  the  lawful  owners  of  500  acres  of  land, 
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situated  in  the  parish  of  Feliciana,  the  title  to  which  they  acquired  in 
the  following  manner:  That  a  certain  Oliver  Pollock  being  the  pro- 
prietor of  2000  acres  of  land,  situated  on  the  river  Mississippi,  includ- 
ing the  mouth  of  the  Bayou  Tunica,  did,  on  the  23d  day  of  May,  in 
the  year  1801,  by  deed  of  conveyance,  legally  and  duly  executed,  sell 
and  dispose  of  the  said  tract  of  2000  acres,  to  a  certain  Janett  Pollock; 
that  afterwards,  on  the  15th  September  1802,  the  said  Janett  Pollock 
sold  the  undivided  half  to  a  certain  Lucilla  Pollock,  who  by  last  will 
and  testament  devised  the  undivided  half  of  this  portion  owned  by 
her,  to  Mary  S.  Roberston,  one  of  the  petitioners. 

After  thus  exhibiting  the  nature  of  their  title,  the  interpleaders  go 
on  to  state  that  they  may  be  injured  by  the  proceedings  carrying  on 
against  the  original  defendants;  they  therefore  pray  leave  to  intervene 
— be  made  parties,  and  that  the  right  to  the  land  and  possession  of  it, 
may  be  decreed  to  them. 

They  were  admitted  as  parties,  and  subsequently  filed  the  following 
pleas: 

That  Baudin  had  not  a  good  title  to  the  premises;  that  they,  the 
interpleaders,  had — and  that  in  addition  thereto  they  held  the  land 
by  10  years  prescription. 

The  cause  was  submitted  to  a  jury,  who  found  a  general  verdict 
for  the  plaintiff;  there  was  judgment  accordingly,  and  the  defendant 
appealed. 

In  this  court,  it  has  been  contended  by  the  plaintiff,  that  all  the 
matters  and  things  now  in  contest  between  the  parties  in  this  action, 
have  been  definitively  settled  in  a  former  suit. 

The  decree,  which  is  contended  to  have  that  effect,  was  given  in  an 
action  in  which  the  present  plaintiff  sued  the  heirs  of  P.  L.  Alston,  to 
compel  them  to  comply  with  a  purchase  made  by  their  ancestor,  of  a 
certain  tract  of  land  sold  to  satisfy  a  judgment  he  had  obtained  under 
the  Spanish  government  against  0.  Pollock.  In  his  petition  the  plain- 
tiff alleged  that  the  reason  why  Alston  had  not  complied  with  his 
contract,  was,  that  certain  persons,  and  among  others  the  interpleaders 
in  this  cause,  had  set  up  a  title  to  the  premises—and  he  prayed  that 
they  might  be  compelled  to  produce  their  title,  if  any  they  had,  in 
order  that  it  might  be  adjudicated  on,  and  that  they  might  also  be 
compelled  to  deliver  up  possession  of  the  premises,  as  the  property  of 
Oliver  Pollock. 

To  this  petition,  the  parties  now  intervening  put  in  a  defence,  con- 
taining a  general  denial  of  all  the  allegations  therein. 

On  the  issue  thus  joined,  the  court  decreed  that  the  petition  should 
be  dismissed,  and  the  defendants  have  judgment  against  the  plaintiff 
for  costs  of  suit. 

The  plea  of  res  judicata  is  not  sustained  by  this  judgment.  If  it 
was  all  final,  it  was  in  favor  of  the  defendants,  not  against  them;  but 
we  consider  it  one  of  nonsuit,  which  settled  nothing  but  the  costs  in 
that  cause,  and  left  undecided  all  questions  growing  out  of  the  pre- 
tensions of  the  respective  parties. 
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After  this  judgment  we  find  another  on  the  record,  for  the  defen- 
dants generally.  Whether  the  parties  against  whom  the  petition  had 
been  dismissed,  were  included  in  this,  and  the  appeal  taken  from  it, 
we  cannot  discover,  but  considering  it  as  if  they  were,  the  result  is 
the  same;  for  the  judgment  of  the  district  court  on  the  second  trial 
after  the  cause  was  remanded,  is  confined  expressly  to  the  matters  in 
dispute  between  Baudin,  and  the  heirs  of  Alston,  and  reserves  the 
rights  of  all  the  other  parties. 

Proceeding,  therefore,  to  examine  the  case  on  its  merits,  the  first 
thing  to  be  inquired  into  is  the  title  of  the  plaintiff. 

He  shows  a  grant  from  the  Spanish  government  to  Trudeau  for 
the  premises,  and  a  sale  from  Trudeau  to  Oliver  Pollock,  and  so  far 
no  particular  objection  has  been  made.  The  next  link  in  the  chain, 
it  is  contended  by  defendants,  is  wanting;  and  they  object,  that  the 
foundation  of  the  plaintiff's  claim  is  the  proceedings  had  in  the  year 
1802,  against  0.  Pollock,  and  that  instead  of  producing  a  copy  of 
these  proceedings,  he  has  only  offered  in  evidence  the  judgment 
which  was  the  result  of  them.  We  are,  however,  of  opinion  that  it 
was  not  necessary  for  the  plaintiff  to  do  so,  and  that  when,  in  tracing 
title,  a  judgment  makes  a  part  of  "  the  muniments  of  an  estate,"  that 
it  is  not  necessary  to  give  in  evidence  all  the  proceedings  on  which  it 
is  fonnded.  We  cannot  indeed  see  on  what  ground,  or  for  what 
useful  purpose,  it  could  be  required.  If  the' appellants  held  the  pro- 
perty in  right  of  Oliver  Pollock,  we  could  not  inquire  collaterally  into 
the  merits  of  the  judgment.  Dufour  v.  Camfranc,  1 1  Martin,  604. 
If  they  are  strangers  to  him,  there  is  still  less  reason  to  permit  them 
to  assert  his  privileges,  or  dispute  the  validity  of  the  judgment  against 
him.  It  is  not  introduced  as  binding  per  se  on  their  rights,  but  as  an 
introductory  fact  necessary  to  make  out  the  chain  of  title.  We  do 
not  know  that  Pollock  himself  would  oppose  it,  so  that  third  parties 
might  in  this  way  obtain  a  benefit  for  a  defendant,  that  he  did  not 
wish  to  profit  by  himself;  but  we  understand  the  rule  to  be,  invito 
beneficivm  non  datur.     Dig.  liv.  50,  tit.  17, 1.  69. 

The  same  answer  must  be  given  to  the  third  objection,  as  to 
whether  the  attorney  in  fact,  who  represented  Pollock,  was  regularly 
authorised  to  do  so,  and  to  that  which  complains  that  it  is  not  shown 
that  Conway  was  subrogated  in  Baudin's  rights.  The  evidence  on 
which  the  Spanish  tribunal  directed  the  property  to  be  sold  to  satisfy 
both  the  balance  due  Baudin  on  the  judgment,  and  the  money  which 
the  surety  had  already  paid,  is  not  before  us.  We  must  presume, 
until  the  contrary  is  shown,  that  Conway  was  duly  subrogated  in  the 
rights  of  the  creditor  he  had  paid,  more  particularly  when  that  credi- 
tor joins  in  a  petition  that  a  sale  should  be  made  to  satisfy  the  surety. 
The  appellant  has  doubted  whether  such  subrogation  could  be  made 
under  the  Spanish  law,  but  it  appears  quite  well  settled  that  it  could. 
Curia  Phillipica,  lib.  2,  c.  65  Cesion,nos.  40  and  43. 

It  is  next  urged  that  there  was  a  novation  of  the  debt  due,  and  we 
have  been  referred  to  several  documents  from  the  185th  to  the  195th 
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page  of  the  record  in  support  of  this  position;  but  on  examination 
we  see  no  ground  whatever  for  it  to  rest  on.  The  first  instrument 
is  one  in  which  the  obligor  expressly  binds  himself  as  surety  for  the 
principal  debtor,  Pollock.  The  second  is  the  security  furnished  by 
the  executor  of  Conway,  in  consequence  of  having  all  the  property 
adjudicated  to  him;  and  the  third  is  a  change  in  the  surety  furnished 
by  the  executor.  Even  if  they  had  operated  as  an  ovation,  that  might 
have  been  a  question  between  Baudin  and  Pollock,  but  cannot  be 
agitated  now.  Such  a  doctrine  would  render  it  nearly  impossible  to 
find  bidders  at  sheriff  sales.  For  men  would  not  buy  property  under 
the  obligation  to  enter  into  all  the  questions  discussed  on  the  trial  be- 
tween plaintiff  and  defendant,  and  try  the  cause  over  again  in  which 
the  execution  issued. 

The  next  objection,  and  that  mainly  relied  on  by  the  defendant,  is 
that  the  right,  title  and  interest  of  Pollock  to  this  laud  never  passed 
to  Alston  the  purchaser,  and  consequently  that  Baudin,  in  buying 
Alston's  right,  did  not  acquire  a  good  title  to  the  premises  in  question. 
In  support  of  this  position  it  has  been  principally  contended,  that 
Alston  bought  the  land  on  a  judgment  in  favor  of  Baudin  and  Con- 
way, that  he  never  paid  the  price,  and  that  not  having  done  so  the 
title  was  not  in  him,  as  it  did  not  pass  by  the  adjudication,  without 
the  payment  of  the  purchase  money. 

That  the  payment  of  the  price,  by  the  bidders  at  a  cash  sale  by  a 
sheriff,  is  indispensable  to  a  transfer  of  the  property,  if  required  by 
the  plaintiff,  at  whose  suit  the  sale  takes  place,  we  concede.  But 
this  condition  is  one  which  is  introduced  for  the  benefit  of  the  person 
to  whom  the  money  is  to  be  paid,  and  consequently  may  be  waived 
by  him  if  he  thinks  fit.  If  he  chooses  to  give  a  receipt  for  the  sum  for 
which  the  property  sold,  and  acknowledge  satisfaction  on  the  execu- 
tion, the  title  will  vest  in  the  buyer,  although  the  latter  may  have 
given  his  obligation  to  pay  at  a  distant  day,  or  even  have  obtained  a 
release  without  making  any  payment  whatever.  We  regard  the  pay- 
ment as  a  question  entirely  between  the  person  at  whose  suit  the  pro- 
perty is  sold,  and  the  bidder,  one  with  which  the  owner  of  the  property 
has  nothing  to  do  except  to  insist  that  their  arrangement  shall  not 
deprive  him  of  the  right  to  be  credited  on  the  judgment  for  the 
amount  for  which  the  property  was  stricken  off.  The  plaintiff  under 
a  judgment  in  his  favor,  like  the  vendor  by  private  sale,  may  release 
the  purchaser  if  he  chooses,  provided  he  gives  the  defendant  the  be- 
nefit of  the  proceeds.  The  right  to  abandon  the  price  altogether,  im- 
plies that  of  modifying  it  as  he  chooses. 

In  the  case  now  before  us  Baudin,  either  from  circumstances  over 
which  he  had  no  control,  or  from  other  reasons,  let  a  number  of  years 
elapse  before  he  brought  suit  to  make  the  vendee  comply  with  his 
contract,  but  in  that  suit  he  obtained  judgment  against  him  for  the 
price.  This  surely  was  an  affirmance  of  the  sale,  for  it  was  a  claim 
to  have  the  benefit  of  it.  An  execution  issuing  under  this  judgment 
might  legally  be  satisfied  out  of  the  land  which  formed  the  considera- 
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tion  of  the  contract  on  which  that  judgment  was  rendered.  For  the 
title  vested  in  the  buyer,  the  moment  the  plaintiff  had  his  demand  to 
enforce  the  sale,  sanctioned  by  a  judgment  of  the  court. 

The  case  of  Durnford  v.  Degruy's  Syndics,  8  Martin,  220,  con- 
tains nothing  contrary  to  this,  for  there  the  plaintiff  insisted  on  having 
the  benefit  of  the  forfeiture  created  by  the  buyer's  failure  to  comply 
with  his  bid,  and  claimed  the  right  of  selling  the  property  again.  The 
observations  of  the  court  must  be  understood  in  relation  to  the  facts 
then  before  them. 

It  is  contended  that  the  land  was  sold  at  the  suit  of  Conway  and 
Baudin;  that  Baudin  alone  brought  an  action  against  the  purchaser, 
and  that  it  required  the  plaintiff  to  show  that  both  the  persons,  for 
whose  benefit  it  was  disposed  of,  should  have  affirmed  this  contract 
by  suing  for  the  price.  The  judgment  of  the  Spanish  tribunal  was, 
that  the  premises  be  sold  to  pay  Baudin  what  was  due  of  the  original 
judgment,  and  to  satisfy  Conway  the  surety,  for  what  he  had  already 
paid  for  Pollock.  As  the  amount  which  Baudin  has  received  does 
not  appear  to  exceed  the  balance  due  him,  we  think  there  is  not  any 
weight  in  this  objection.  Conway  could  only  claim  a  share  in  the 
execution  in  case  of  an  overplus. 

Disposing  of  these  objections,  brings  us  to  the  title  of  the  defend- 
ants, and  the  question  wliich  arises  on  it,  is  one  of  greater  difficulty 
than  any  other  the  case  presents.  They  claim  under  a  sale  of  the  pre- 
mises from  Oliver  Pollock  to  Janett  Pollock,  dated  on  the  23d  March 
1801. 

The  sale  is  attacked  by  the  plaintiff  on  several  grounds. 

1 .  Because  the  vendee's  assent  to  the  conveyance  is  not  given  in 
the  instrument  by  which  the  land  is  sold  to  him.  This  objection  we 
think  unfounded.  Consent  may  be  shown  by  evidence  dehors  the 
instrument,  and  in  this  case  it  is  proved  by  the  buyers  afterwards 
conveying  part  of  the  premises,  and  declaring  they  were  the  same 
which  he  had  acquired  by  deed  from  0.  Pollock.  Bradford's  Heirs 
v.  Brown,  11  Martin,  217. 

2.  Because  it  was  made  under  circumstances  which  render  it  sub- 
ject to  a  just  suspicion  of  being  done  with  a  fraudulent  design.  Ad- 
mitting this  to  be  proved,  we  would  not  be  authorised  to  annul  the 
sale;  it  is  not  a  just  suspicion  of  fraud,  but  fraud  itself,  that  should  be 
the  result  of  the  evidence. 

Whether  the  sale  was  fraudulent  or  not,  is  the  main  subject  of  in- 
quiry. If  it  was  not,  it  appears  to  us  to  have  legally  passed  this  title 
to  Pollock,  antecedent  to  the  sale  to  Alston.  If  it  was,  the  defendants 
are  without  title.  Fraud  is  never  presumed,  except  in  cases  of  bank- 
ruptcy; it  must  be  proved,  and  it  must  be  proved  both  in  the  vendor 
and  vendee,  with  the  additional  circumstance  that  the  alienation  has 
produced  an  injury  to  creditors.  The  facts  from  which  it  may  be 
justly  inferred,  it  is  impossible  to  state.  Each  case  must  depend  on 
its  own  circumstances.  In  this  before  us,  we  are  unable  to  say  that 
it  has  been  satisfactorily  established. 
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We  are  prevented  from  acting  on  this  conclusion  and  giving  judg- 
ment accordingly,  by  reason  of  a  verdict  obtained  by  the  defendant 
in  the  cpurt  below.  It  has  been  repeatedly  decided  in  this  court  that 
in  cases  where  fraud  was  put  at  issue,  we  should  readily  yield  our 
conclusions,  to  that  which  twelve  of  our  fellow  citizens,  hearing  the 
witnesses,  and  knowing  the  parties,  had  formed  on  the  same  matter. 
The  difficulty  of  acting  in  obedience  to  this  rule  in  the  instance  before 
us,  arises  from  the  loose  manner  in  which  the  pleadings  are  made  up. 
It  does  not  appear  from  them,  that  fraud  was  alleged  or  denied,  though 
from  the  proof  adduced,  and  the  course  the  cause  has  taken,  it  is  ex- 
tremely probable  it  was  submitted  to  the  jury  and  entered  into  the 
consideration  op  which  their  verdict  was  founded.  Under  these  cir- 
cumstances we  think  the  safest  course  we  can  adopt  is,  to  remand  the 
cause  for  a  new  trial.  The  opinion  now  delivered  on  the  various  points 
made  respecting  the  written  title  of  each  party  will  probably  narrow  the 
inquiry  on  the  next  investigation,  to  the  single  question,  whether  the 
conveyance  from  O.  Pollock  to  J.  Pollock  was  fraudulent,  or  not.  On 
such  an  issue,  a  jury  are  so  emphatically  more  competent  than  this 
tribunal  to  arrive  at  the  truth,  that  justice  to  the  parties  requires  the 
case  should  be  acted  on  by  that  body. 

The  plea  of  prescription  does  not  appear  to  us  to  be  sustained,  the 
record  shows  that  a  suit  was  pending  in  the  beginning  of  the  year 
1803  between  Hamilton  Pollock  in  behalf  of  Janett  Pollock,  and  the 
present  plaintiff  in  regard  to  this  land,  and  we  cannot  learn  that  it  was 
terminated  ten  years  before  the  suit  commenced  by  Baudin  in  the 
year  1814.  The  fact  of  possession  also  is  not  so  clearly  established 
as  it  might  be;  but  admitting  that  it  is  fully  made  out,  the  pendency 
of  the  suit  interrupted  the  prescription. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed ;  and  it  is  further 
ordered,  adjudged  and  decreed  that  thi?  case  be  remanded  for  a  new 
trial  and  that  the  appellee  pay  the  costs  of  appeal. 

Preston,  for  the  defendant. 

AforeatL,  for  the  plaintiff. 
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Fortin  v.  Blount.     I,  N.  S.  179. 

THIRD  District. 

Decided,  the  deed  in  this  case  is  of  itself  evidence  of  the  vendor's 
consent  that  the  vendee  should  take  possession,  when  the  thing  sold 
is  not,  at  the  time,  in  that  of  a  third  party,  and  this  consent  is  itself  a 
legal  delivery.    Civil  Code,  350,  art.  30,  29. 

The  purchaser  cannot  claim  a  diminution  of  the  price  for  a  de- 
ficiency of  measure,  unless  the  real  quantity  falls  short  of  that 
expressed  in  the  contract  by  one-twentieth  part.  Civil  Code,  352, 
art.  44,  45, 46;  and  if  he  could  demand  it  for  a  larger  difference  it 
must  be  done  within  one  year  from  date  of  deed. 


Butler  v.  De  Hart     I,  N.  S.  184. 

FIRST  District. 

Held,  the  party  excepting  must  put  on  the  record  so  much  of  the 
testimony,  as  is  needful  to  a  full  understanding  of  his  bill  of  excep- 
tions. 

An  agent  is  admissible,  as  a  witness,  ex  necessitate.  Phil,  on 
Evid.,  ed.  of  1820,  37,  40;  5  Johns.  Rep.  256]  1  Johns.  Cases,  410. 

The  court  may  order  a  change  of  surety,  so  as  to  enable  the  actual 
surety  to  testify.    Phil,  on  Evid.  48;  8  Johns.  Rep.  407. 
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Robertson  t>.  Lucas.     I,  N.  S.  1 87. 

FIRST  District. 

Directing  a  commission  to  one  by  name  makes  him  an  officer  of 
the  court  ad  hoc,  and  dispenses  with  any  proof  of  his  qualification  to 
discharge  the  duty  imposed  on  him.  His  certificate  is  full  proof  of 
what  it  states. 

A  witness  swearing  that  a  paper  writing  was  once  in  his  posses- 
sion, and  that  he  did  not  know  what  was  become  of  it,  is  not  sufficient 
proof  of  the  loss  of  the  written  title  to  authorise  the  introduction  of 
secondary  evidence.  He  who  has  lost  his  titles  without  being  able 
to  show  any  fact  to  which  their  loss  can  be  ascribed,  or  proving  an 
overpowering  force,  is  not  permitted  to  resort  to  parol  testimony  to 
establish  their  existence  and  contents.    Civil  Code,  art.  247. 

The  maker  of  a  deed  is  a  good  and  the  best  witness  to  prove  its 
execution.    2  Johns.  Rep.  45 1;  3  Johns.  Rep.  477. 
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Sennett  t>.  Pierce  et  al.    I,  N.  S.  192. 

COURT  of  Probates. 

Plaintiff  having  been  employed  under  the  orders  of  the  court  of 
probates  to  measure  and  value  a  certain  building,  brought  witnesses 
to  show  that  it  was  customary  to  allow  such  persons  2J  per  cent,  on 
the  amount  of  the  property  so  valued.  By  the  Court: — None  of  the 
witnesses  swears  that  the  labor  is  worth  so  much;  can  we  infer  the 
value  of  the  labor  from  a  custom  to  pay  a  certain  price  for  it  in 
New  Orleans  ?  We  think  not,  unless  custom  has  the  force  of  law, 
which  it  has  not.  What  other  persons  think  proper  to  pay  is  res 
inter  alias  acta.    Case  remanded  for  a  new  trial. 


Patterson  v.  Lafarge.     I,  N.  S.  194. 

FIRST  District 

The  article  of  the  Civil  Code,  316,  art  261,  providing  that,  if  either 
party  refuses  or  neglects  to  answer  interrogatories  on  facts  and  arti- 
cles, the  fact  on  which  he  refuses  to  answer  shall  be  taken  for  con- 
fessed, and  the  judge  shall  proceed,  in  consequence  of  that  proof,  to 
render  judgment:  Decided,  to  be  cumulative  of  that  provision  in  the 
act  of  the  legislative  council,  (2  Martin's  Digest,  160,  n.  9,)  that  on 
failure  of  plaintiff  to  answer  defendant's  interrogatories  "  his  suit 
shall  be  dismissed  at  his  costs  on  the  motion  of  the  defendant,"  and 
does  not  repeal  the  last  mentioned.. 
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Dupuy  et  al.  v.  Greffin's  Executor.    I,  N.  S.  1 98. 

A  forced  surrender  cannot  be  ordered  of  the  estate  of  a  deceased  person;  it  must  be 
•  administered  under  the  authority  of  the  court  of  probates. 

FIRST  District, 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  case  differs  very  little  from  the  cases  of  Vignaud  v.  Tounacourt, 
Curator,  Balio  v.  Nelson,  and  Cox  v.  Martin's  Heirs,  wherein  it  has 
been  determined  that  a  court  of  probates  has  exclusive  jurisdiction 
relative  to  the  adjustment  and  distribution  of  successions.  The  rea- 
sons advanced,  and  the  laws  referred  to  in  those  judgments  being 
altogether  applicable  to  the  present  cause,  we  refer  to  them  as  the 
principal  basis  of  our  opinion  now  to  be  expressed.  See  12  Martin, 
229,  358,  361. 

The  semblance  of  difference  which  exists,  is,  that  in  the  present 
case  application  was  made  to  the  district  court  to  order  a  meeting  of 
the  creditors  of  Greffin's  succession  for  the  purpose  of  having  syndics 
appointed  to  assume  its  administration  as  being  insolvent.  In  their 
petition  for  that  purpose,  the  plaintiffs  make  Debon,the  testamentary 
executor,  a  party  defendant,  who  made  opposition  to  the  order  granted 
for  a  meeting  of  said  creditors,  and  succeeded  in  having  it  set  aside, 
on  the  ground  of  the  want  of  jurisdiction  in  the  court  to  which  they 
applied,  and  from  this  decree  declining  jurisdiction  they  appealed. 

Previous  to  the  final  decision  of  the  cause  in  the  court  below,  cer- 
tain persons  stating  themselves  to  be  heirs  of  the  testator,  intervened 
and  gave  their  assent  that  a  forced  surrender  of  their  ancestor's  estate 
might  take  place  as  claimed  by  the  original  petitioners.  The  same 
persons  had  before  claimed  as  heirs  in  the  court  of  probates,  and 
prayed  the  executors  to  be  compelled  to  account  with  them  for  said 
estate;  and  in  that  suit  their  capacity  as  such  seems  to  have  been 
recognised. 

The  points  assumed  by  the  counsel  for  the  appellants  in  opposition 
to  the  judgment  of  the  district  court  are,  1st,  That  the  court  of  pro- 
bates has  no  longer  exclusive  jurisdiction  of  the  matters  now  in  dis- 
pute, in  consequence  of  the  homologation  of  the  executor's  account 
2d,  That  his  functions  having  ceased,  he  ought  not  to  be  heard  in 
opposition  to  the  plaintiffs,  as  the  real  party  interested,  the  beneficiary 
heirs,  consent  to  have  the  testator's  estate  administered  by  syndics  on 
a  forced  surrender. 

We  have  already  shown  that  all  jurisdiction  in  relation  to  succes- 
sions belongs  by  law  exclusively  to  our  courts  of  probates.    This  ex- 
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tends  to  all  decrees  and  orders  which  may  be  necessary,  for  the  pay- 
ment of  debts  and  legacies,  and  the  final  settlement  of  an  estate.  The 
affairs  of  successions  are  administered  by  the  agency  of  tutors,  curators, 
or  testamentary  executors,  all  deriving  their  authority  either  substan- 
tially or  formally  through  a  court  of  probates,  to  which  they  are  bound 
to  account  for  their  administration.  Beneficiary  heirs  are  held  td 
nearly  the  same  responsibility  as  curators,  when  there  are  creditors 
of  the  estate;  and  after  the  delay  accorded  by  law  to  executors,  should 
an  estate  remain  unliquidated,  would  succeed  to  their  duties  and  func- 
tions in  relation  thereto.  Debon,  the  executor,  being  referred  to  in 
the  petition  for  a  concurso,  or  forced  surrender,  had  a  right  to  make 
opposition;  but  whether  or  not  this  right  ceased  by  the  homologation 
of  his  accounts,  is  here  unnecessary  to  inquire.  Admit  that  the  heirs 
with  benefit  of  inventory  have  superseded  him,  and  are  to  be  consid- 
ered the  sole  administrators  of  Greffin's  succession,  they  cannot  by 
consent  take  away  from  the  court  of  probates  its  jurisdiction  in  the 
present  case.  When  want  of  jurisdiction  relates  to  personal  rights  ot 
privileges  of  a  defendant,  it  may  be  cured  by  consent;  but  if  it  relate 
to  the  matter  in  contestation,  consent  cannot  give  jurisdiction.  We 
do  not  believe  that  there  is  any  principle  of  our  laws,  which  will 
authorise  a  forced  surrender  of  a  succession,  and  transfer  its  adminis- 
tration to  syndics  appointed  by  creditors,  in  opposition  to  the  jurisdic- 
tion and  power  granted  in  such  cases  to  our  courts  of  probates,  and 
their  officers,  such  as  tutors,  curators,  &c.  Creditors  are  bound  to 
make  their  claims  before  these  tribunals;  there  thoy  must  be  classed 
and  paid  according  to  rank  and  privilege. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Seghers,  for  the  plaintiffs. 

Mazureau,  for  the  defendant. 
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•     John  Brown  et  ah  v.  Richardsons.     I,  N.  S.  202. 

It  is  not  sufficient,  that  the  facta  necessary  to  be  stated  in  the  petition  to  create  respon- 
sibility as  heir,  establish  liability  as  maker  of  a  promissory  note,  to  authorise  the  eon* 
elusion  that  defendant  was  sued  in  both  characters;  but  if  defendant,  sued  in  one 
character,  suffers  inquiry  to  prove  him  responsible  in  another,  judgment  will  be  given 
in  pursuance  of  the  proof! 

If  the  property  of  the  estate  of  a  person  who  has  died  abroad  comes  into  this  state  it 
cannot  be  attached:  it  most  be  represented  by  a  curator. 

FIRST  District 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  petitioners  aver  that  Wm.  Anthon  Richardson,  Wade  Richard- 
son, John  6.  Richardson,  Jared  Richardson,  and  James  Richardson, 
residents  of  the  state  of  Mississippi,  are  indebted  to  them  in  the  sum  of 
2630  dollars,  99  cents,  for  this:  that  Joseph  Fuqua  and  Wade  Richard* 
son,  trading  under  the  firm  of  Fuqua  &  Richardson,  made  their  promis- 
sory note  for  that  amount  in  favor  of  Francis  Richardson,  deceased, 
who,  being  indebted  to  the  petitioners,  endorsed  it  to  them.  That 
they  presented  it  to  the  drawers,  who  refused  payment,  and  that 
they  caused  it  to  be  protested,  and  due  notice  thereof  given  to  the 
endorser  and  his  representatives.  In  consequence  of  which,  they 
state  that  the  persons  above  named,  who  are  heirs  of  Francis  Rich- 
ardson, have  become  liable  to  them  for  the  note  thus  endorsed  by 
their  ancestor,  and  more  particularly  so,  as  they  have  received  pro- 
perty of  his  estate  to  a  larger  amount  than  that  now  claimed  of  them. 

The.  petition  concludes  by  stating,  that  the  parties  above  named 
reside  permanently  out  of  the  state,  but  that  they  have  credits  and 

effects  in  the  hands  of Debuys  & Longer,  and  prays 

that  the  property  of  all  the  said  defendants,  or  any  of  them,  within 
the  jurisdiction  of  the  court,  may  be  attached  to  an  amount  sufficient 
to  satisfy  the  claim,  with  interest  and  costs. 

An  attachment  issued  as  prayed  for,  and  the  sheriff  returned  that 
he  had  attached  in  the  hands  of  the  garnishees,  the  goods  and  chat- 
tels, lands  and  tenements,  credits,  &c.  of  the  defendants,  to  satisfy  the 
demand  contained  in  the  petition. 

Two  of  the  defendants,  viz.,  Wm.  A.  Richardson,  and  John  6. 
Richardson,  released  the  property  attached,  which  belonged  to  them, 
and  gave  bond  with  security,  conditioned  as  the  law  directs. 

The  attorney  appointed  by  the  court  to  defend  the  rights  of  the 
parties,  non-residents,  filed  an  answer  in  which  he  stated,  that  under 
the  authority  conferred  on  him  by  the  appointment  of  the  court,  he 
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denied  the  allegations  contained  in  the  petition,  and  pleaded  spe- 
cially:— 1st,  That  the  note  was  made  in  the  state  of  Mississippi,  where 
the  ancestor  of  the  defendants  resided  and  died,  and  that  the  plain- 
tiffs' remedy  was  against  his  executor.  2d,  That  the  heirs  of  Francis 
Richardson  were  eight  in  number,  and  that  if  they  were  held  to  be 
responsible,  it  could  only  be  each  for  his  part. 

One  of  the  defendants,  Wade  Richardson,  is  a  partner  in  the  house 
Qf  Fuqua  &  Richardson,  who  are  the  makers  of  the  note,  and  as  he 
is  heir  to  Francis  Richardson,  who  is  endorser,  it  has  been  made  a 
question  in  this  case,  whether  the  petition,  the  material  averments  of 
which  we  have  just  recited,  does  not  charge  him  as  maker,  as  well 
as  heir  to  the  endorser.  We  are  clearly  satisfied  it  does  not.  It  is 
not  sufficient,  that  the  facts  necessary  to  be  stated,  to  create  responsi- 
bility in  one  character,  establish  liability  in  another,  to  authorise  this 
court  to  conclude  that  therefore  the  defendant  was  sued  in  both. 
Every  thing  in  a  petition  should  be  plain  and  perspicuous,  and  the 
party  sued  ought  to  be  clearly  instructed  why  he  is  sought  to  be 
condemned,  not  left  to  infer  it  from  doubtful  and  obscure  allegations. 

The  next  question  is,  which  of  the  parties  named  are  regularly 
before  the  court?  It  has  been  contended  that  only  two  of  them,  W. 
A.  and  J.  G.  Richardson,  have  been  made  defendants.  On  recurring 
to  the  petition  we  find,  however,  that  three  other  persons  are  sued 
with  the  two  just  named,  and  the  sheriff  returns  that  he  has  levied 
the  writ  of  attachment  on  the  property  of  the  defendants.  There  is 
nothing  in  the  record  which  proves  this  untrue.  It  is  indeed  stated 
that  two  of  the  parties  replevied  certain  credits  and  a  quantity  of 
cotton  belonging  to  them,  which  had  been  attached;  but  this  the 
plaintiffs  contend,  and  we  think  correctly,  does  not  prove  that  the 
objects  released  were  necessarily  every  thing  which  had  been  levied 
on.  And  even  if  the  bond  did  state  explicitly,  that  all  the  property 
seized  had  been  given  up,  it  would  not  be  sufficient  to  disprove  the 
sheriff's  return.  For,  in  order  that  the  evidence  should  have  that 
effect,  it  ought  to  have  been  given  contradictorily  with  the  opposite 
party.  The  admissions  of  the  counsel  in  respect  to  the  bond,  are 
confined  to  an  approbation  of  the  security — his  previous  assent  is 
given  to  the  property  being  delivered  up  to  the  defendants. 

The  next  inquiry  which  the  case  presents  is,  as  to  the  liability  of 
the  defendants.  The  contract  on  which  they  are  sued  was  made  at 
Woodville,  in  the  state  of  Mississippi;  their  father  died  there,  leaving 
executors  charged  with  the  settlement  of  his  estate,  and  payment  of 
his  debts;  and  it  is  insisted  that,  according  to  the  laws  of  that  coun- 
try, the  heir  is  not  responsible  for  the  simple  contract  debts  of  his 
ancestor. 

The  counsel  have  agreed  that  the  common  law  and  statutes  of 
England,  up  to  the  year  1776,  form  the  rule  of  action  in  that  state, 
except  so  far  as  they  are  changed  by  its  legislative  enactments. 

At  common  law,  the  heir  was  not  bound  by  the  contract  of  his 
ancestor,  unless  expressly  named  in  it.  Bacon's  Abr.,  3, 459,  Heir  and 
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Ancestor.  We  do  not  find  any  thing  in  the  laws  of  Mississippi,  which 
alters  or  affects  this  principle,  or  which  makes  him  responsible. 
What  relief  a  court  of  equity  in  that  state  would  afford  to  a  creditor, 
on  a  contract  made  in  another  country  against  the  heir,  who,  (after 
the  payment  of  all  tire  supposed  debts  of  the  estate  by  the  executor) 
had  received  the  residuary  portion,  we  do  not  know.  But  on  such 
proof  as  has  been  given  in  this  case,  the  defendants  could  not  even 
be  pursued  before  that  tribunal;  for  the  executors  swear  that  they 
have  in  their  hands,  and  intend  to  hold,  funds  to  an  amount  sufficient 
to  pay  the  claim  of  Brown  &  Co. 

We  recognise  the  distinction  made  by  the  plaintiffs'  counsel  be- 
tween the  right  and  the  remedy,  and  agree  with  him  that  contracts 
should  be  expounded  according  to  the  laws  of  the  country  where 
they  are  made,  and  enforced  according  to  the  regulations  which  pre- 
vail where  the  debtor  is  found.  It  is  that  distinction  which  gives  the 
defendants  immunity  in  this  case.  For,  in  order  to  ascertain  who  is 
debtor,  we  must  recur  to  the  laws  of  the  country  where  the  contract 
was  made;  and  if  these  laws  do  not  make  persons  standing  in  the 
character  of  the  appellants  liable,  under  the  circumstances  now  in 
proof,  they  cannot  be  made  so  by  a  change  of  jurisdiction.  It  is 
true,  that,  according  to  our  jurisprudence,  the  heir  is  obliged  to  pay 
the  debts  of  the  ancestor,  if  he  accepts  the  succession  uncondition- 
ally; but  it  does  not  follow  that  the  same  rule  exists  in  other  coun- 
tries. An  embarrassment  is  created  in  considering  the  case,  from  a 
feeling  which  it  is  difficult  to  check,  that  there  exists  something  like 
a  natural  obligation  on  the  child  to  pay  the  parent's  debts — particu- 
larly if  he  takes  any  of  his  property.  But  that  obligation  is  in  fact 
nothing  but  the  creature  of  positive  law,  and  is  of  course  subject  to 
all  the  modifications  which  the  policy  of  different  states  may  induce 
them  to  adopt. 

But  it  is  contended,  that  the  heirs  are  only  sued  here  as  the  means 
of  getting  at  the  property  of  their  ancestor.  To  this  argument  we 
think  the  reply  of  the  defendants'  counsel  is  satisfactory.  If  Rich- 
ardson, who  died  in  the  state  of  Mississippi,  has  property  in  Louis- 
iana, and  his  heirs  live  out  of  its  limits,  the  succession  is  a  vacant 
one,  and  a  curator  should  be  appointed  for  it.  M'Kenzie  v.  Havard, 
12  Martin,  101. 

The  last  point  is  the  liability  of  one  of  the  defendants  as  drawer, 
and  we  are  of  opinion  that  the  district  court  did  not  err  in  giving 
judgment  against  him  in  that  capacity.  He  is  proved  to  be  the 
maker;  and  although,  as  we  have  already  seen,  the  petition  was  not 
sufficiently  explicit  to  allow  us  to  say  that  the  defendant  was  ap- 
prised of  being  sued  in  that  character;  yet,  as  it  appears  an  investi- 
gation was  gone  into  in  the  court  of  the  first  instance,  in  relation  to 
his  responsibility  as  such,  and,  as  the  evidence  taken  establishes  that 
responsibility,  we  think  the  plaintiffs  should  recover.  If  the  testi- 
mony had  been  introduced,  as  it  is  urged  it  was,  merely  for  the  pur- 
pose of  making-  out  the  plaintiffs'  demand,  as  they  thought  fit  to 
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allege  it  in  the  petition,  there  would  be  much  weight  in  the  argument 
used,  to  distinguish  this  case  from  those  already  decided  on  this 
head.  But  the  proof  taken  here,  was  to  establish  a  right  to  recover 
in  another  capacity.  2  Phillips'  Ev.  18;  Langlini  v.  Broussard,  12 
Martin,  18. 

The  investigation  we  have  gone  into,  as  to  the  rights  of  all  the  de- 
fendants, expresses  our  opinion  on  an  objection  made  that  only  two 
of  them  had  appealed.  On  the  whole,  we  think  that  the  judgment 
of  the  district  court  should  be  annulled,  avoided  and  reversed;  and 
proceeding  to  give  such  judgment  as  in  our  opinion  ought  to  have 
been  rendered  in  that  court;  it  is  ordered,  adjudged  and  decreed,  that 
the  plaintiffs  do  recover  of  the  defendant,  Wade  Richardson,  the 
sum  of  two  thousand  six  hundred  and  thirty  dollars,  ninety-five 
cents,  with  interest  on  the  said  sum  at  eight  per  cent,  from  the  22d 
March,  1822,  until  paid,  and  costs  of  suit    And  by  reason  of  the 

garnishees, Debuys  &  — —  Longer,  having  failed  to  answer  the 

interrogatories  propounded  them,  it  is  decreed  that  they  pay  the 
amount  of  this  judgment,  or  in  failure  thereof  that  execution  issue 
thereon  against  them  according  to  law. 

It  is  further  ordered,  adjudged  and  decreed,  that  there  be  judgment 
for  the  other  defendants  against  the  plaintiffs,  as  in  a  case  of  nonsuit. 

Eustis,  for  the  plaintiffs. 

Hoffman,  for  the  defendants. 

On  a  rehearing, 

Porter,  J.,  delivered  the  opinion  of  the  court. 

We  granted  a  rehearing  in  this  case  from  a  doubt  whether  the 
facts  as  proved  in  evidence,  authorised  the  application  of  the  principle 
of  law  on  which  the  liability  of  the  defendant  was  decreed.  The 
question  has  now  been  very  fully  gone  into  and  the  counsel  for  the 
garnishees  has  also  been  heard  in  opposition  to  the  judgment  of  the 
court  so  far  as  it  affected  them. 

As  it  respects  the  defendant,  we  are  satisfied  no  error  Was  com- 
mitted, if  it  should  be  found  he  was  regularly  before  the  court.  He 
was  sued  as  heir  and  endorser,  and  an  investigation  of  his  responsi- 
bility in  his  own  right  and  as  drawer,  was  gone  into  on  the  trial 
without  opposition.  This  brings  the  case  completely  within  the  pro- 
vision of  the  Spanish  law  on  which  we  have  already  acted,  in  the 
cases  of  Canfield  v.  M'Laughlin,  Bryant  and  Wife  v.  Moore's  Heirs, 
and  Langlini  and  Wife  v.  Broussard,  9  Martin,  303;  11  Ibid.  26; 
12  Ibid.  244. 

The  garnishees  having  failed  to  answer  the  interrogatories  pro- 
pounded to  them  by  the  plaintiff,  we  directed  in  pursuance  of  the 
act  of  1811,  1  Martin's  Digest,  520,  that  they  should  pay  the 
amount  of  the  judgment,  or  that  in  default  thereof,  execution  issue 
against  them.  Further  reflection,  and  the  argument  of  counsel  have 
convinced  us  we  should  alter  this  decree,  and  we  hasten  to  do  so. 

The  attachment  was  served  on  the  15th  of  March;  by  law.  the 

37* 


438  SUPREME  COURT. 

[  [John  Brown  etdLv.  Richardsone.] 

garnishees  had  ten  days  to  answer  the  interrogatories  propounded 
them.  Before  the  expiration  of  that  period,  however,  two  of  the  de- 
fendants applied  to  the  court,  aud  by  consent  of  the  plaintiff,  obtained 
an  order  that  the  property  attached  in  the  case,  be  delivered  up  to  the 
defendants,  on  their  giving  bond  and  security  pursuant  to  law. 

It  has  been  contended  that  this  is  only  a  release  of  the  property  of 
two  of  the  defendants,  and  that  to  give  the  words  used  any  other  con- 
struction, would  be  to  contradict  the  sheriffs  return,  which  states 
that  he  had  levied  generally  on  the  property  of  the  defendants.  So 
we  thought  on  the  first  argument  of  the  case.  The  order  of  court 
does  not,  however,  contradict  the  sheriff's  return,  it  does  not  direct 
the  property  attached  which  belonged  to  two  of  the  defendants  to  be 
given  up,  but  the  property  attached  in  the  case,  to  be  given  up  to 
them.  This  necessarily  means  the  whole  property;  any  thing  less 
would  not  be  the  property  levied  on,  but  a  part  of  it. 

That  the  garnishees  had  notice  of  the  order  and  that  the  property 
attached  was  released,  there  can  be  no  doubt.  The  bond  given  to 
the  plaintiff  in  consequence  thereof,  is  on  record,  and  the  approval  of 
the  plantiff  to  the  sureties  furnished,  is  proved.  Acting  thus,  in  obe- 
dience to  a  mandate,  directing  them  to  surrender  the  property 
attached,  they  were  not  obliged  to  answer  interrogatories;  for  if  they 
gave  up  all,  they  were  no  longer  garnishees.  They  could  not  an- 
swer what  was  in  their  possession  when  the  parties  to  the  suit  had 
taken  it  out  of  their  hands. 

We  are  not  to  be  understood  to  say  that  even  after  a  proceeding  of 
this  kind,  the  plaintiff  might  not  still  prove  either  by  the  oath  of  the 
garnishees,  or  otherwise,  that  they  had  not  complied  with  the  order 
to  give  up  the  effects  held  by  them.  But  if  responsibility  was  sought 
to  be  attached  to  them  on  that  ground,  it  should  have  been  suggested; 
they  should  have  been  notified;  and  an  opportunity  given  them  to 
contest  it. 

It  has  been  urged  that  the  evidence  shows  the  garnishees  did  not 
surrender  the  property  attached.  We  are  not  prepared  to  say  so; 
but  it  certainly  leaves  the  fact  doubtful,  and  we  shall  therefore  direct 
the  cause  to  be  remanded  for  further  proceedings.  The  judgment  for- 
merly given  must  be  modified  accordingly. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided,  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  case  be  remanded  to  the 
district  court  to  be  proceeded  in  according  to  law,  and  that  the  appel- 
lee pay  the  costs  of  this  appeal. 

Eustis,  for  the  plaintiff. 

Hoffman,  for  the  defendants. 

Livingston,  for  the  garnishees. 
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Crawford  v.  Louisiana  State  Bank.     I,  N.  S.  214. 

An  agent  who  receive*  a  bill  to  present  for  acceptance  or  payment  is  bound  to  use  the 
same  diligence  in  giving  notice  as  the  holder.  And  if  he  neglects  to  give  notice  the 
onus  of  showing  that  there  was  no  damage  is  thrown  on  the  agent.  But  the  agent 
may  show  want  of  funds  in  the  drawee's  hands  to  excuse  his  neglect  in  giving  notice. 

FIRST  District 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  up  on  several  bills  of  exceptions  taken  on  opinions 
of  the  judge  of  the  court  below,  on  points  of  law,  which  if  they 
be  pertinent  to  the  issue  between  the  parties,  and  the  judge  has  erred 
in  said  opinions,  will  require  that  the  cause  be  remanded. 

The  plaintiff  claims  a  remuneration  in  damages  from  the  bank,  on 
account  of  misconduct  and  negligence  of  its  officers,  in  relation  to  a 
bill  of  exchange,  drawn  in  his  favor  by  Crawford  &  Bernard  of  St. 
Francisville,  on  J.  Clay  of  New  Orleans,  and  sent  by  said  plaintiff  to 
the  defendants,  to  be  presented  for  acceptance,  and  collected  when 
due.  In  addition  to  the  general  allegation  of  negligence,  the  petition 
contains  averments  of  special  injury  sustained  by  the  payee  of  the 
bill,  in  consequence  of  having  surrendered  to  the  drawers  certain  pro- 
perty which  he  held  as  security  for  its  payment,  and  that  this  surren- 
der was  made  under  a  belief  that  the  bill  had  been  accepted  by  the 
drawer,  derived  from  information  received  by  him  to  that  purport 
from  the  cashier  of  the  bank.  The  subsequent  insolvency  or  failure 
of  the  drawers  is  also  stated. 

The  answer  contains  a  denial  of  negligence,  that  the  payee  knew 
at  the  time  of  taking  said  bill  that  the  drawers  had  no  funds  in  the 
hands  of  the  drawee,  and  that  he  has  suffered  no  damage  by  its  not 
being  accepted  by  said  drawee,  &c. 

It  appears  by  the  record  that  the  cause  was  submitted  to  a  jury  on 
the  issues  arising  out  of  the  petition  and  answer,  without  specifying 
particular  facts  to  be  found.  After  hearing  such  evidence  as  was  of- 
fered, they  found  a  general  verdict  for  the  defendants,  and  judgment 
being  thereon  rendered,  the  plaintiff  appealed,  and  brings  up  the  cause 
as  above  stated. 

The  first  exception  taken,  is  to  the  propriety  of  admitting  evidence 
on  the  part  of  the  defendants,  to  show  that  the  drawers  of  the  bill  had 
no  funds  in  the  hands  of  the  drawee.  The  second  is  to  the  judge's 
charge  to  the  jury  # on  the  law  as  applicable  to  the  case.  As  to  the 
first  of  these  exceptions  we  are  of  opinion  that  the  judge  a  quo,  did 
not  err  in  admitting  evidence  to  prove  want  of  funds  in  the  drawee's 
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hands;  for  this  is  a  fact  which  may  sometimes  excuse  laches  on  the 
part  of  the  holder  of  a  bill,  in  relation  to  the  liability  of  anterior  par- 
ties. See  Chitty  on  Bills,  Am.  ed  of  1821,  p.  207.  And  if  it  will 
excuse  a  holder,  we  can  see  no  good  reason  why  it  should  not  be 
urged  as  a  means  of  defence  by  an  agent  of  such  holder  who  is  charged 
with  negligence  in  the  performance  of  his  trust,  to  show  that  no  dam- 
age has  been  occasioned  by  his  conduct. 

The  counsel  for  the  plaintiff  prayed  the  judge  below,  to  direct  the 
jury,  that  the  holder  of  a  bill  for  collection,  and  having  no  other  inter- 
est in  the  bill  than  as  agent  for  the  purpose  of  presenting  said  bill  for 
acceptance  and  payment,  is  bound  to  use  the  same  diligence  in  giving 
notice  of  non-acceptance,  as  is  required  of  a  holder  who  has  discounted 
or  purchased  a  bill.  And  also,  that  the  law  presumed  that  the  ante- 
rior parties  sustained  damage  by  an  omission  to  give  notice  of  non- 
acceptance,  and  that  the  onus  probandi  was  on  the  holder  to  show 
that  no  damage  had  been  sustained. 

The  first  of  these  principles  of  law  on  which  the  judge  refused  to 
instruct  the  jury  as  being  sound  and  obligatory,  depends  much  for 
its  validity  on  the  doctrines  of  agency;  and  seems  to  us,  to  recognise 
a  fundamental  rule  on  that  subject,  which  requires  ordinary  care  and 
diligence  on  the  part  of  a  mandatory,  or  such  as  men  of  common 
prudence  bestow  on  their  own  affairs.  We  have  no  doubt  of  its  cor- 
rectness taken  abstractedly:  neither  have  we  of  the  correctness  of  the 
second  point  pressed  by  the  plaintiff's  counsel  See  authority  above 
cited,  p.  208  and  258.  But  an  important  difficulty  here  arises.  Are 
they  pertinent  to  the  issue  as  made  up  by  the  pleading  in  this  case? 
If  they  are,  as  already  expressed,  the  cause  must  be  remanded. 

It  is  true,  as  we  think,  that  the  evidence  offered  to  the  jury  does 
not  support  all  the  plaintiff's  allegations;  and  according  to  the  state 
of  the  case  as  made  out  by  the  evidence  and  pleadings,  perhaps  the 
judge  below  did  not  err  in  the  charge  which  he  gave  them.  But 
the  cause  being  submitted  to  a  jury,  they  alone  were  the  proper 
judges  of  facts,  and  had  the  exclusive  right  of  inferring  them  from 
the  evidence  offered  on  the  issue  to  be  decided.  This  court  on  an 
appeal  in  which  a  cause  comes  up  with  all  the  evidence  and  facts 
accompanying  it,  as  required  by  law,  even  where  a  jury  has  in  the 
first  instance  found  a  general  verdict,  may  inquire  into  both  the 
facts  and  law  of  the  case,  and  affirm  or  reverse  the  judgment  of  an 
inferior  tribunal,  as  justice  may  require.  But  when  a  case  is  brought 
before  us  on  bills  of  exception  alone,  taken  to  opinions  on  points  of 
law,  we  can  only  inquire  into  their  pertinence  to  the  issue  as  it 
appears  by  the  pleadings.  '  As  we  believe  those  urged  by  the  plain- 
tiff's counsel  to  be  both  sound  in  the  abstract,  and  pertinent  and 
applicable  to  the  present  cause,  we  are  of  opinion  that  the  judge  of 
the  district  court  ought  to  have  thus  directed  the  jury;  and  if,  in  his 
opinion,  they  were  inapplicable  to  the  case  as  made  out  by  proof,  to 
have  so  expressed  his  opinion,  leaving  them  free  to  draw  their  own 
inferences  and  conclusions  from  all  the  evidence.    It  is  possible  that 
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the  jury  may  have  been  misled  by  the  refusal  to  direct  them  on  the 
points  of  law  as  required  by  the  plaintiff's  counsel;  as  they  may 
haVe  inferred  thereby  that  anterior  parties  to  a  bill  of  exchange  were 
not  presumed  by  law  to  have  suffered  injury  by  the  laches  of  the 
holder  in  not  giving  notice  of  non-acceptance  or  non-payment;  but 
that  in  every  case  it  is  incumbent  on  the  party  who  wishes  to  avail 
himself  of  the  want  of  notice  to  prove  that  he  has  actually  suffered 
damage  by  such  negligence. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled,  and  that  the 
cause  be.  sent  back  to  said  court,  there  to  be  tried  de  novo,  and  that 
the  defendants  pay  the  costs  of  this  appeal. 

Livermore,  lor  the  plaintiff. 

Duncan,  for  the  defendant. 


Honore  v.  White  et  ah     I,  N.  S.  219. 

PARISH  Court  of  New  Orleans. 

This  case  turned  on  the  weight  of  evidence,  as  to  whether  the  per- 
son making  the  contract  sued  on,  contracted  as  agent,  in  which  case 
his  principal  should  be  sued.  The  Court  came  to  the  conclusion  that 
he  contracted  as  agent:  judgment  for  defendant. 


Reynaud  &  Sucko  v.  Guillotte  &  Boisfontaine. 

I,  N.  S.  227. 

Prescription  in  redhibitory  actions  runs  from  the  time  the  defects  in  the  slave  are  known 

to  the  purchaser. 

PARISH  Court  of  New  Orleans. 
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Porter,  J.: — The  petition  sets  forth  that  on  the  24th  February,  1821, 
the  defendants  sold  to  the  plaintiff  a  negro  boy  named  Tommy,  about 
23  years  old,  for  the  sum  of  900  dollars  and  warranted  him  free  from 
all  redhibitory  vices  and  diseases:  that  at  the  time  of  the  sale  the 
slave  was  afflicted  with  ulcers  on  his  leg,  and  that  the  defendants 
knew  it,  but  made  false  representations  respecting  his  health;  that 
the  said  ulcers  are  of  an  old  standing;  and  that  notwithstanding  all 
the  care,  trouble  and  expense,  which  the  petitioners  have  been  put  to, 
the  slave  is  almost  entirely  unfit  for  the  work  and  labor  for  which  he 
was  destined;  and  finally,  that  the  use  of  said  slave  is  rendered  so 
inconvenient  for  them,  that  had  they  been  informed  of  his  true  situa- 
tion, they  would  not  have  bought  him. 

The  answer  avers,  that  the  negro  at  the  time  of  the  sale  was  not 
afflicted  with  ulcers;  that  if  he  was,  the  sale  cannot  be  rescinded; 
and  that  owing  to  the  want  of  care  in  the  plaintiffs,  the  slave  has  been 
injured  in  value  to  the  amount  of  500  dollars.  With  leave  of  the 
court  the  plea  of  prescription  was  afterwards  added. 

The  cause  was  submitted  to  a  jury,  who  found  for  the  defendants. 
A  new  trial  was  granted,  and  the  parties  consented  to  waive  the  jury 
and  submit  the  case  to  the  court  The  judge  decided  that  the  sale 
should  be  rescinded,  and  the  plaintiffs  pay  at  the  rate  of  20  dollars 
per  month  for  the  time  they  used  the  slave  not  knowing  of  his  defects. 
The  defendant  appealed.    . 

The  first  question  to  be  decided  is  the  plea  of  prescription.  The 
action  was  commenced  nine  months  and  twenty-four  days  after  the 
date  of  the  sale. 

t)r.  Kerr,  a  witness  on  the  part  of  the  plaintiff,  swears  that  he  went 
to  visit  the  negro  on  the  30th  March,  and  left  off  attendance  the  25th 
May;  that  when  he  first  saw  him  the  disease  appeared  of  long  stand- 
ing, which,  if  healed  speedily,  would  soon  break  out  again,  and  that 
he  told  the  plaintiff  so  when  he  desisted  from  visiting  the  slave. 

Dr.  Chabert  deposed  that  he  went  to  visit  the  negro  on  the  last  days 
of  October,  and  he  ceased  to  see  him  at  the  close  of  December;  that 
when  first  called  in,  the  plaintiff  did  not  appear  to  be  aware  of  the 
extent  of  the  disease,  and  asked  if  it  was  curable;  he  thinks  there  is 
little  hope  of  its  being  cured. 

It  is  the  duty  of  the  buyer,  who  brings  his  action  after  six  months 
have  elapsed,  to  prove  when  the  knowledge  of  the  defects  of  the  slave 
was  acquired  by  him.  A  question  arises  out  of  the  evidence  in  this 
case,  whether  the  prescription  runs  from  the  time  the  disease  was 
known  to  exist,  or  from  the  time  it  was  ascertained  to  be  such  as 
would  form  the  ground  of  redhibition.  We  think  from  the  latter,  for 
until  the  purchaser  was  instructed  that  he  had  a  right  of  action,  he 
was  not  in  delay  by  not  bringing  it.  He  cannot  be  accused  of  negli- 
gence while  the  nature  of  the  disease  was  unknown  to  him,  and  he 
was  conferring  a  benefit  on  the  vendor,  by  attempting  to  cure  it.  In 
the  case  of  Theard  t;.  Chretien,  we  said  that  if  the  plaintiff  had  proved 
any  circumstance  respecting  the  time  when  he  acquired  a  knowledge 
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of  the  vice,  we  should  have  hdld  it  sufficient  to  throw  the  burthen  of 
proof  on  the  seller,  to  show  that  he  knew  it  earlier.  In  that  now 
before  us  it  is  proved  by  one  of  the  witnesses  that  the  plaintiff  did  not 
seem  aware  that  the  diseas^vas  incurable  in  the  month  of  October, 
and  up  to  the  31st  July  the  negro  was  not  prevented  by  sickness,  from 
working.  So  that  whether  we  take  as  the  basis  of  this  action  the 
slave  being  afflicted  with  an  incurable  disease,  or  having  one  which, 
though  not  incurable,  was  known  to  the  vendor  at  the  time  of  the 
sale,  and  rendered  his  services  so  difficult  and  interrupted,  that  if  the 
purchaser  had  been  aware  of  its  existence,  he  would  not  have  made 
the  acquisition — the  plea  of  prescription  must  be  rejected. 

The  disposing  of  this  question  brings  us  to  the  merits.  On  the 
ground  of  the  disease  being  incurable,  we  have  the  testimony  of  two 
physicians.  The  first  attended  the  slave  two  months  and  was  unable 
to  cure  him;  he  considers  the  disease  as  one  of  those  which  it  would 
be  difficult  to  heal,  or  if  healed  speedily,  that  it  would  break  out  again. 
The  evidence  of  Dr.  Chabert  is  more  explicit;  he  states  that  he  is 
certain  the  ulcers  are  more  than  a  year  old;  he  describes  the  disease 
with  exactness,  and  details  what  he  conceives  would  be  the  best 
method  of  effecting  a  cure,  and  finishes  by  declaring  that  there  is  little 
hope  of  the  disease  being  removed — peu  cPespoir  de  gtitrison. 

On  that  of  the  disease  being  known  to  the  vendor,  and  that  it  is 
such  as  to  render  the  services  of  the  slave  so  difficult  and  interrupted, 
that  if  the  purchaser  had  known  it  he  would  not  have  bought.  Fou- 
chet  deposes,  that  since  the  plaintiff  purchased  the  slave,  he  has  been 
sick  two  months.  Lemager  states  that  he  has  been  sick  several 
times,  sometimes  for  fifteen  days,  and  sometimes  for  a  month  at  a 
time,  during  which  periods  he  was  entirely  prevented  from  doing 
any  work.  There  is  none  of  the  witnesses  who  prove  in  direct  terms 
that  the  vendor  knew  of  the  existence  of  the  defect  in  the  slave  at 
the  time  he  sold  him.  The  proof  on  that  head  is  the  testimony  of 
the  medical  persons,  who  state  that  the  ulcers  were  of  long  standing. 
Opposed,  however,  to  their  evidence  we  have  the  testimony  of  one 
witness  introduced  by  the  plaintiff,  who  swears  that  he  knew  the 
negro  about  a  year  before  the  sale,  and  that  he  was  in  good  health 
then.  And  Dr.  Thomas  deposes  that  about  five  months  before  the 
date  of  the  sale,  he  attended  the  slave  for  a  venereal  affection,  and 
cured  him  perfectly. 

This  evidence,  though  going  far  to  show  that  the  disease  is  incu- 
rable, does  not  completely  establish  it  The  first  physician  expresses 
no  positive  opinion — the  declaration  that  the  sores  would  be  difficult 
to  heal,  implies  that  it  is  possible  they  may  be.  And,  the  second, 
although  he  seems  to  have  a  more  decided  conclusion  formed  in  his 
mind,  does  not  pronounce  the  slave  to  be  incurable;  he  says  the 
nature  of  the  disease  leaves  little  hope  that  it  can  be  cured. 

Neither  does  the  evidence  prove  that  the  disease  was  known  to 
the  vendor  previous  to  the  sale.  The  physicians,  it  is  true,  declared 
that  the  disease  must  have  existed  at  and  before  the  date  of  sale,  but 
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it  is  too  much  to  infer  knowledge  in  ^he  vendor  from  this  circum- 
stance, particularly,  when  we  are  informed  that  for  six  months  after 
the  slave  was  purchased,  he  was  not  prevented  from  working.  It 
is  believed  that  slaves  are  often  afflictedrwith  ailments  unknown  to 
their  masters,  and  though  the  testimony  does  certainly  raise  a  pre- 
sumption that  this  owner  might  have  known  the  disease,  still  it  is 
not  sufficiently  strong  to  enable  such  conclusion  to  be  confidently 
drawn. 

The  judgment  of  the  parish  court  should  be  annulled,  avoided, 
and  reversed;  and  judgment  be  for  the  defendants,  with  costs  in  both 
courts. 

Martin,  J: — I  concur  in  the  opinion  of  Judge  Porter,  as  to  the 
plea  of  prescription. 

On  the  question  of  fact,  the  incurability  of  the  slave's  sores,  I  think 
the  decision  of  the  first  judge  ought  not  "to  be  disturbed.  He  heard 
the  witnesses'  testimony  from  their  own  mouths,  and  had  the  oppor- 
tunity of  interrogating  them;  and  I  believe  that  independently  of  this 
circumstance,  my  mind  would  have  come  to  the  same  conclusion. 

Two  physicians  have  been  examined;  Dr.  Kerr  informs  us  that 
when  he  first  saw  the  slave,  the  disease  appeared  to  have  been  of 
long  standing,  and  one  of  those  which,  if  healed  speedily,  would  soon 
break  out  again;  this  implies  his  belief  perhaps,  that  if  the  proper 
length  of  time  was  taken  to  heal  the  sores,  they  would  not  break  out 
again.  But  this  was  his  first  impression,  and  when,  after  two  months 
attendance  he  discontinued  his  visits,  he  appears  to  have  been  of  a 
different  opinion;  for  he  told  the  owner,  he  thought  the  disease  would 
be  difficult  to  heal,  and  if  healed  at  all,  would  break  out  again. 

Hence,  I  conclude,  he  thought  no  radical  cure  could  be  effected. 
It  is  true  he  swears  that  he  told  the  owner  he  thought  the  disease 
difficult  to  cure,  &c,  without  swearing  he  actually  thought  so.  But 
physicians,  like  all  other  professional  men,  have  duties  incident  on 
their  profession,  which  they  cannot,  without  reason,  be  presumed  to 
disregard.  Dr.  Kerr  could  not  tell  to  his  employers  that  he  thought 
the  disease  difficult  of  cure,  &c,  if  he  did  not  really  think  it  such, 
without  being  guilty  of  very  gross  prevarication,  and  the  idea  of  so 
base  a  dereliction  of  duty  cannot  find  admittance  in  my  mind. 

Impressed  then  with  the  opinion  that  one  of  the  two  doctors,  on 
whose  testimony  I  am  to  base  my  judgment  was,  that  the  disease 
was  difficult  to  heal,  but  if  it  yielded  to  the  medical  art,  so  far  that 
the  sores  might  be  healed,  the  sores  would  break  out  again — that  the 
other,  Dr.  Chabert,  entertained  but  little  hopes  of  a  cure;  I  cannot 
conclude  that  the  parish  judge  drew  an  illogical  conclusion  from  the 
testimony,  when  he  held  that  the  incurability  of  the  disease  was  satis- 
factorily proved.  The  medical  science  is  one  of  conjecture,  and  the 
conjectures  of  the  professors  of  it,  must  by  a  magistrate  not  convers- 
ant in  it,  be  taken  as  approximating  more  to  the  truth,  than  those 
which  he  himself  can  form. 
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A  circumstance  appears  to  militate  against  the  decision  of  the 
parish  judge.  The  case  was  first  tried  by  a  jury,  who  found  a  ver- 
dict for  the  defendant  I  can  give  but  very  little  weight  to  it;  we 
have  not  the  evidence  which  was  before  the  jury;  and  it  is  not  clear, 
at  least  to  me,  that  with  that  on  which  the  parish  judge  pronounced, 
they  would  have  given  the  same  verdict. 

I  think  we  ought  to  affirm  the  judgment  of  the  parish  court. 

Mathews,  J. — The  concurrence  in  opinion,  of  the  two  judges 
who  precede  me  in  the  decision  of  this  cause,  in  relation  to  the  plea 
of  prescription  made  by  the  defendants,  precludes  the  necessity  of 
further  inquiry  on  that  part  of  the  case. 

This  is  a  redhibitory  action,  and  the  principal  facts  alleged  and 
attempted  to  be  proved  by  the  plaintiff  in  its  support,  are  an  incu- 
rable disease,  with  which  the  slave  sold  to  him  was  afflicted  at  the 
time  of  the  sale,  and  that  the  defendant  knew  the  existence  of  said 
disease.  Other  diseases  and  infirmities,  except  those  expressly  named 
in  our  Code,  constitute  redhibitory  defects,  when  they  are  incurable, 
and  render  the  slave  subject  thereto,  unfit  for  service,  or  render  his 
services  difficult,  inconvenient,  and  interrupted.  Even  a  curable 
disease  may  form  a  redhibitory  defect,  when  it  is  proved  that  the 
seller  was  acquainted  with  said  defect,  before  the  sale,  or  at  the  time 
it  was  made. 

The  evidence  in  the  present  case  does  nbt,  in  express  or  positive 
terms,  prove  either  that  the  disease  was  incurable,  or  that  its  exist- 
ence was  known  to  the  seller  at  the  time  of  sale:  but  I  am  inclined  to 
believe  that  it  m^y  be  fairly  inferred  from  the  testimony  of  the  phy- 
sicians, that  the  sores  on  the  negro's  leg  are  of  long  duration  and 
incurable;  and  also  from  other  testimony  in  the  cause,  that  the  defen- 
dants had  knowledge  of  their  existence.  Should  I  admit  the  proba- 
bility of  coming  to  other  conclusions  than  those  drawn  by  the  parish 
court  on  the  facts  of  the  cause  as  proved,  still  I  am  not  so  clearly 
convinced  that  any  error  has  been  therein  committed,  as  to  give  my 
assent  to  reverse  the  judgment,  and,  therefore,  concur  with  Judge 
Martin. 

Denis,  for  the  plaintiffs. 

Grinuty  for  the  defendants. 
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Gilly  t\  Lee.     I,  N.  S.  237. 

An  assignee  by  an  act  §ou$  teing  priti  cannot  obtain  an  order  of  seizure  and  sale. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  plaintiff  sues  as  surviving  partner  of  the  late  firm  of 
Gilly  &  Prior,  and  founds  his  action  on  a  judgment  alleged  to  have 
been  obtained  by  the  United  States  against  Lewis  &  Lee,  principals, 
and  Gilly  &  Prior,  sureties,  on  a  custom-house  bond,  &c. 

He  states  in  the  petition,  that  the  judgment  was  paid  and  satisfied 
by  said  sureties,  and  in  consequence  thereof,  they  are  subrogated  to 
all  the  rights  and  claims  of  the  United  States;  that  the  defendant  has 
acquired  property  since  the  failure  of  the  house  of  Lewis  &  Lee, 
which  ought  to  be  subjected  to  the  payment  and  refunding  of  the 
amount  thus  advanced  by  the  firm  of  Gilly  &  Prior,  for  the  use  and 
benefit  of  said  Lewis  &  Lee.  He  also  claims  a  mortgage  and  privi- 
lege, resulting  from  said  judgment;  and  prayed  an  order  of  seizure 
and  sale  of  the  defendant's  property,  which  was  granted  by  the  dis- 
trict court  in  the  first  instance,  but  afterwards  annulled  and  set  aside 
by  a  subsequent  decree;  and  from  this  latter  order  and  decree,  the 
plaintiff  appealed. 

Being  of  opinion  that  the  appellant's  claim  is  not  supported  by 
evidence,  sufficient  to  entitle  him  to  the  prompt  and  extraordinary 
remedy  of  seizure  and  sale;  we  deem  it  unnecessary  to  investigate 
the  various  means  of  defence  offered  by  the  defendant's  counsel. 
Admitting  that  sureties  who  pay  for  their  principals,  are  by  law  sub- 
rogated to  the  rights  of  the  creditor,  these  rights  take  effect  only  by 
evidence  of  such  payment  having  been  properly  made;  and  that  exclu- 
sively for  the  benefit  of  the  principal  debtors;  it  is  the  payment  that 
gives  them  the  rights  of  the  creditor.  Should  we  even  further  admit 
that  a  state  court  could  in  any  case  execute  a  judgment  rendered  in 
a  court  of  the  United  States,  (which,  to  say  the  best  of  it  is  very 
doubtful,)  still  a  party  claiming  the  benefit  of  such  execution,  by  sub- 
rogation to  the  rights  of  the  original  judgment  creditor,  must  establish 
every  fact  in  support  of  his  claim  by  authentic  evidence,  as  required 
by  our  laws.  A  plaintiff  who  applies  for  the  administration  of  jus- 
tice in  an  extraordinary  and  summary  mode,  must  bring  himself  com- 
pletely within  the  rules  which  authorise  such  a  proceeding.  In  the 
present  case,  the  fact  of  payment  does  not  appear  by  any  authentic 
document  or  record;  the  evidence  of  it  is  a  simple  receipt  given  by 
the  late  marshal  of  the  district,  to  Gilly  &  Prior,  against  their  bond, 
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without  naming  them  as  sureties,  and  without  reference  to  any  judg- 
ment which  had  been  obtained  on  said  bond.  It  is  matter  in  pais; 
and  before  any  legal  process  could  be  had  on  it,  ought  to  be  estab- 
lished contradictorily  with  the  defendant  in  an  ordinary  suit.  See  10 
Martin,  223. 

The  counsel  for  the  plaintiff  seemed  to  rely  much  on  a  doctrine 
in  the  Curia  Phil.  118,  no.  9,  in  which  it  is  said  that  a  surety  who 
has  paid  for  his  principal  may  pursue  him  for  the  amount  thus 
paid,  aunque  sea  executivamente.  But  this,  as  it  appears  by  the 
same  authority,  which  refers  to  a  law  of  the  Recopilacion,  can  regu- 
larly take  place  only  when  both  the  debt  and  payment  are  evidenced 
by  a  public  and  authentic  instrument.  Whatever  effect  the  judgment 
referred  to,  in  the  plaintiff's  petition,  might  in  itself  produce  in  favor 
of  the  United  States  as  being  public  and  authentic,  it  cannot  favor 
the  pretensions  of  the  appellant;  for  his  right  depends  on  the  pay- 
ment and  satisfaction  of  said  judgment  by  his  firm  as  sureties,  in  the 
bond  referred  to;  and  this  fact  is  not  established  by  any  authentic 
document 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs.  • 

Duncan,  for  the  plaintiff. 

Grymes,  for  the  defendant. 


Abat  v.  Michel.     I,  N.  S.  240. 

FIRST  District 

Held,  that  the  order  for  staying  all  proceedings  against  the  person 
and  property,  ordinarily  granted  at  the  beginning  of  proceedings  to 
procure  a  respite,  ceases  with  the  granting  of  it. 

The  judgment  of  homologation  is  incomplete  until  signed  by  the 
judge. 
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Lafon's  Executrix  v.  Gravier  et  ah    I,  N.  S.  243. 

COURT  of  Probates. 

A  continuance  should  never  be  granted  on  an  allegation  of  a  want 
of  testimony,  unless  its  materiality  is  shown,  diligence  to  procure  it, 
and  the  expectation  that  it  will  be  had. 

A  witness  is  not  incompetent,  because  he  is  in  the  service  of  one 
of  the  parties  and  receives  a  salary,  nor  because  he  may  receive  some 
benefit  from  the  trial. 

If  the  party  who  has  a  right  to  resist  the  introduction  of  parol 
testimony,  introduces  it  himself,  he  cannot  afterwards  object  to  the 
evidence  which  it  furnishes. 

Oral  proof  may  be  introduced  to  establish  the  identity  of  a  person 
who  sues  as  the  heir  instituted  in  a  testament. 
•  Ambiguity<arising  from  matter  dehors  the  instrument  may  be  ex- 
plained by  parol  testimony. 

An  executor  cannot,  because  he  has  been  unable  to  liquidate  the 
estate  within  a  year,  refuse  to  give  it  up  to  the  heir  after  the  expira- 
tion of  that  time. 

He  may  retain  it  for  a  longer  time  if  he  is  so  authorised  by  the 
will.    But  cannot  refuse  to  render  an  account  at  the  end  of  the  year. 

An  injunction  cannot  be  granted  unless  bond  and  security  is  given. 

On  the  merits  of  this  case,  Porter,  J.,  said: 

As  in  our  opinion  the  parol  testimony  was  properly  received  to 
prove  that  the  plaintiff  was  the  person  instituted  as  heir  in  the  last 
will  and  testament  of  the  late  B.  Lafon,  the  next  inquiry  is  as  to  its 
effect;  before  that  inquiry  is  gone  into,  it  is  proper  to  state  that  the 
difficulty  which  arose  in  this  case,  between  the  petitioner  and  the  ex- 
ecutors, proceeded  from  the  father  of  the  deceased  having  been  twice 
married,  and  leaving  two  sons — viz.  the  appellee,  who  is  called  Jean 
Pierre  Lafon,  and  the  other,  Pierre  Guillaume  Lafon;  the  former 
being  full,  and  the  latter  half  brother  of  the  deceased.  The  defend- 
ants contend  that  Pierre  Guillaume  Lafon  is  the  instituted  heir. 

The  evidence  taken  on  the  issue,  consisting  of  parol  proof  and 
written  documents,  is  voluminous;  and  it  is  not  in  our  power  to  abridge 
it,  and  convey  clearly  the  impression  which  results  from  perusal  of  the 
whole.  After  a  very  attentive  examination  of  it,  we  have  not  the 
slightest  doubt  of  the  correctness  of  the  conclusion  to  which  the  court 
of  the  first  instance  came,  that  it  was  Jean  Pierre  Lafon,  the  brother 
of  the  full  blood,  that  the  testator  instituted  his  heir.  The  family  cor- 
respondence and  oral  testimony,  both  establish  that  he  was  known  as, 
and  called  Pierre  Lafon — it  is  proved  that  the  deceased  addressed 
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him  letters  at  his  residence  in  France,  by  that  name,  and  various  cir- 
cumstances go  to  show  that  he  was  more  present  to  the  testator's 
mind,  and  held  a  higher  place  in  his  affection,  than  the  brother  of  the 
half  blood.  Were  the  evidence  such  as  to  leave  the  matter  doubtful, 
we  should  presume  that  B.  Lafon  intended  to  prefer  a  descendant 
from  the  same  father  and  mother,  to  a  relation  who  had  only  half  the 
claim  to  his  attachment  But  we  do  not  wish  to  be  understood  as 
putting  our  decision  on  that  ground;  for  the  other  evidence  prepon- 
derates in  the  scale,  into  which  nature  has  thrown  her  weight. 

Before  we  quit  this  part  of  the  case,  we  think  proper  to  remark 
that  the  defendants'  objection  against  parol  evidence  being  received, 
because  there  is  no  ambiguity  on  the  face  of  the  will,  has  been  con- 
sidered by  us,  and  agreeing  fully  with  them  as  to  the  fact,  we  can  by 
no  means  accede  to  the  conclusion  they  have  drawn  from  it.  It  is 
precisely  because  the  ambiguity  does  not  appear  on  the  face  of  the 
will,  but  arises  from  matter  dehors  that  instrument,  that  we  think  the 
evidence  was  properly  received.  The  books  of  evidence  divide  am- 
biguities into  two  kinds;  the  one  is  called  ambiguitas  latens;  the 
other,  ambiguitas patens.  The  first  is  explained  to  be  that  which 
arises  from  some  collateral  matter,  out  of  the  instrument,  and  all 
the  authorities  admit  it  maybe  explained  by  parol  testimony.  The 
illustration  of  this  rule  given  in  Phillips  on  Evidence,  is  almost  the 
very  case  now  under  consideration.    Phillips  on  Ev.  (ed.  1820)  468. 

Nor  have  we  overlooked  the  law  of  the  Partidas,  relied  on  by 
the  appellants,  that  the  institution  of  the  heir  should  be  certain.  Of 
this  there  is  no  doubt,  but  id  cerium  est,  quod  cerium  reddi  potest; 
and  we  cannot  say  that  the  institution  is  void,  by  reason  of  the  greater 
or  less  difficulty  we  have  in  arriving  to  that  certainty.  If  we 
adopted  the  construction  which  the  appellants  seem  to  consider  the 
sound  one,  nothing  more  would  be  required  to  annul  the  institution 
of  heir  in  a  will,  than  raising  a  contest  on  the  certainty  of  the  person 
named  as  such. 

Moreau-Lislet,  for  the  plaintiff. 

Young,  for  the  defendants. 


38* 


450  SUPREME  COURt. 


Sexnander  v.  Fleming.     I,  N.  S.  258. 

The  exception  de  non  mimerata  pecunia  may  be  made  in  case  of  an  authentic  act    This 
exception  does  not  appear  to  be  repealed  by  the  Civil  Code. 

FIRST  District 

MAATitf,  J.,  delivered  the  opinion  of  the  court 

The  defendant,  sued  on  an  authentic  act  for  the  payment  of  a  sum 
of  money,  availed  himself  of  the  exception  de  non  numeratd  pecunid; 
there  was  judgment  for  him  and  the  plaintiff  appealed. 

The  appellant's  counsel  contends  that  the  provisions  of  the  Spanish 
law,  invoked  by  the  appellee,  are  repealed  by  our  statute,  which  pro- 
vides that  the  authentic  act  makes  full  proof  of  the  agreement  con- 
tained in  it,  against  the  contracting  parties,  their  heirs  or  assigns. 
Civil  Code,  304,  art  219. 

The  defendant  urges  that  the  exception  denon  numeratd  pecunid 
(when  not  renounced)  may  be  made  to  an  authentic  act,  and  throws 
the  burden  of  the  proof  for  the  tradition  of  the  money  on  the  lender. 
Part.  5,  1,  9;  Ibid.  3,  18,70;  Curia  Phil.  Paga.  n.  30;  Siguenza, 
521,223;  2  FebHro,  152,  n.  163,  erf.  of  1817;  6  Ibid.  297,  n.  21 
Villadiego,  47,  n.  102;  Griffin's  ex'r.  v.  Lopez,  5  Martin9  145 
Berthole  v.  Mace,  Ibid.  593;  Crozet's  ex'r.  v.  Gaudet,  6  Ibid.  524 
Lepretre  et  al.  v.  Sibley,  10  Ibid.  302;  Novis.  Recop.  10,  1,  22. 

The  exception  de  non  numeratd  pecunid  does  not  appear  to  us 
repealed  by  the  part  of  the  Code,  cited  by  the  appellant's  counsel,  the 
provisions  of  which  existed  under  the  Roman  and  Spanish  law, 
which  recognised  the  exception.  It  does  not  appear  to  us  that  the 
district  judge  erred,  in  sustaining  the  defendant's  plea. 

It  is  said  the  requiring  testimonial  proof  of  that  which  the  party, 
against  whom  the  proof  is  to  be  made,  attested  under  his  own  hand, 
is  an  inconvenient  anomaly  in  those  laws,  which  ought  to  be  abroga- 
ted. Let  this  be  admitted;  but  it  cannot  be  denied  that  ancient  pro- 
visions of  our  laws,  which  are  established  or  recognised  by  statutes, 
and  have  for  ages  been  respected  by  courts  of  justice,  cannot  be  made 
to  disappear  or  rendered  ineffectual  by  the  judiciary  power;  the  con- 
stitution has  forbidden  its  interference  in  such  cases,  and  the  legisla- 
ture is  the  only  competent  power  to  apply  a  remedy. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Eustis,  for  the  plaintiff. 

Hennen,  for  the  defendant 
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Montegut  v.  Dauphin.     I,  N.  S.  358. 

FIRST  District. 

Sheriff  brought  suit  against  defendant  for  keeping  certain  negroes 
while  under  sequestration:  but  showed  no  sufficient  proof  of  feeding 
or  of  any  expense  for  (hem,  nor  that  defendant  caused  the  sequestra- 
tion.   Judgment  against  sheriff. 


Leake  v.  Breedlove  et  al.    I,  N.  S.  259. 

A  bond  given  on  the  suing  out  of  an  injunction  cannot  be  cancelled  on  motion  of  the 

obligor. 

THIRD  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

Breedlove,  Bradford  &  Robeson  obtained  judgment  against  Leake, 
and  issued  execution.  He  applied  for,  and  obtained  an  injunction, 
on  the  ground  that  between  the  time  of  the  rendition  of  the  judgment, 
and  issuing  of  the  writ  of  fieri  facias^Q  had  made  certain  payments. 
The  injunction  after  being  held  up  for  several  terms,  was  dissolved. 

Jos.  E.  Johnson,  the  surety  on  the  bond  given  by  Leake  to  obtain 
the  injunction,  moved  the  district  court  to  cancel  the  bond,  on  the 
ground  that  the  writ  had  been  rightfully  sued  out,  and  that  the  reason 
for  which  it  was  dissolved,  proves  there  was  no  fault  in  Leake  in 
obtaining  it. 

The  court  went  into  an  examination  of  the  facts,  and  ordered  the 
bond  to  be  cancelled.  The  defendants  filed  a  bill  of  exceptions,  and 
appealed. 

It  is  the  opinion  of  the  court,  that  the  course  pursued  by  the  surety 
to  obtain  relief  was  irregular,  atxd  is  unsupported  by  law.  Parties, 
wishing  to  have  their  rights  investigated  in  courts  of  justice,  must  in 
all  cases  begin  their  action  by  petition  in  the  ordinary  way,  unless 
when  the  legislature  has  thought  proper  to  make  exceptions  to  the 
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general  rule  by  express  enactment  We  see  no  more  right  in  the 
maker  of  this  bond,  to  call  by  motion  on  the  payee  to  investigate  his 
right  to  it,  than  he  would  have  had  in  the  common  case  of  a  promis- 
sory note,  given  on  any  other  consideration,  than  that  of  taking  out 
an  injunction.  From  the  moment  the  writ  was  dissolved,  the  defen- 
dants were  out  of  court,  and  they  could  not  be  legally  brought  in  but 
by  citation. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  for  defendants,  with  costs  in  both  courts. 

IVatts  and  Lobdell,  for  the  plaintiff. 

Workman,  for  the  defendants. 


M'Neil  et  al  v.  Glass  et  aL    I,  N.  S«  261. 

Goods  shipped,  cannot  be  attached  after  the  bill  of  lading  has  conie  into  the  hands  of  the 

consignee. 

FIRST  District 

Martin,  J.,  delivered  the  opinion  of  the  court 

A  quantity  of  cotton  was  shipped  by  the  defendants  to  Wilkins  & 
Linton  for  sale,  the  consignees  being  greatly  in  advance  to  the  shippers. 
On  the  arrival  of  the  steamboat  which  brought  the  cotton,  and  on  the 
day  the  bill  of  lading  was  delivered  to  the  consignees,  the  plaintiffs 
attached  it  for  a  debt  due  to  them  by  the  shippers.  The  claim  of  the 
consignees  being  disallowed  in  the  district  court,  they  appealed. 

The  ground  of  the  claim  is  that  they  are  greatly  in  advance,  and 
made  sundry  considerable  acceptances  for  the  consignees,  fox  which 
they  have  a  right  to  be  paid  out  of  the  proceeds  of  the  cotton. 

The  evidence  shows  that  the  alleged  advances  and  acceptances 
were  made,  and  that  the  cotton  was  attached  on  the  day  of  the  steam- 
boat's arrival  in  New  Orleans,  that  the  bill  of  lading  reached  the  con- 
signees in  the  morning  of  that  day  between  eight  and  nine,  and  before 
any  paper,  relating  to  the  attachment,  was  left  at  their  counting  house. 
But  it  does  not  appear  whether  the  attachment  had  then  been  laid. 

The  ground  on  which  the  district  court  rejected  the  claim,  viz., 
« because  the  attachment  was  laid  before  the  cotton  came  into  the 
hands  and  possession  of  the  claimants,"  does  not  appear  to  us  tenable. 
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We  are  of  opinion  that  a  bill  of  lading  confers  on  the  consignee  a 
qualified  property  in  the  goods,  of  which  he  cannot  be  divested,  either 
by  the  consignor  or  his  creditors,  without  a  previous  adjustment  and 
satisfaction  of  his  claim. 

This  case  differs  but  little  from  that  of  Canfield  et  al.  v.  M'Laughlin, 
9  Martin,  303;  and  the  principle  invoked  by  the  claimants,  was 
recognised  in  that  of  Eirkman  v.  Hamilton,  5  Ibid.  297. 

In  the  case  of  Norris  v.  Muraford,  4  Martin,  20;  we  held  that  the 
vendor's  order  to  his  clerk  to  deliver  the  thing  sold,  was  not  such  a 
delivery  of  the  thing,  as  would  prevent  its  being  seized  by  the  vendor's 
creditors.  But  a  bill  of  lading  differs  widely  from  an  order.  In  the 
case  of  the  bill  of  lading  the  goods  shipped  are  de  facto  et  dejure  out 
of  the  possession  and  control  of  the  consignor,  after  the  bill  reaches 
the  hands  of  the  consignee — while,  after  the  delivery  of  the  order,  the 
vendor  retains  the  actual  possession  and  ostensible  dominion  over  the 
thing  sold ;  and,  as  a  second  vendee,  deceived  by  the  confidence  of  the 
first,  may  effectually  purchase  it,  the  creditors  of  the  vendees  may 
seize  it,  for  they  can  seize  whatever  he  may  sell. 

As,  however,  the  testimony  renders  very  probable  indeed,  although 
it  does  not  place  beyond  doubt,  the  fact  of  the  bill  of  lading  coming 
into  the  claimant's  hands  before  the  attachment  was  laid;  a  fact  which, 
as  we  cannot  cross-examine  witnesses,  we  cannot  obtain,  we  deem 
the  justice  of  the  case  requires  that  the  cause  be  remanded  for  a  new 
trial.  It  is  true,  parties  must  in  general  take  care  that  all  the  evidence, 
necessary  to  support  their  pretensions,  be  drawn  from  the  witnesses; 
but  when  the  probability  is  very  great  that  a  fact  exists,  and  the  cause 
has  gone  off  on  some  other  point,  against  the  rights  of  the  party  who 
claims  the  benefit  of  it,  we  think  it  our  duty  to  afford  him  the  oppor* 
tunity  of  establishing  it,  especially  as  the  sheriff,  whose  duty  it  was 
to  have  noted  the  precise  time  of  his  receiving  the  process,  has  left 
that  a  blank  in  his  return. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
case  be  remanded  for  a  new  trial,  the  costs  in  this  court  to  be  borne 
by  the  plaintiffs  and  appellees. 

Pierce,  for  the  plaintiffs. 

Workman,  for  the  defendants. 
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Clague  v.  Townsend  et  ah     I,  N.  S.  264. 

The  vendeee  is  bound  by  the  contract  of  lease  made  by  his  vendor. 

FIRST  District 

After  scrutinising  the  facts  in  this  case,  Mathews,  J.,  said: 

It  is  an  established  rule  that  when  parties  to  a  contract  reduce  it  to 
writing,  no  oral  testimony  will  be  received  to  alter  or  impair  the  obli- 
gations imposed  on  them  by  their  written  agreements.  But  it  is  the 
uniform  practice  of  courts  of  justice  to  receive  testimonial  proof  of 
the  performance,  and  consequent  discharge  from  obligations  thus 
created.  Such  is  proof  of  payment  by  the  promisor,  when  money  is 
the  object  of  the  contract,  or  the  performance  of  any  other  promise 
or  stipulation.  So,  perhaps,  oral  testimony  would  be  admissible  to 
prove  that  a  payee  received  part  as  a  compensation  for  the  whole 
sum  promised;  but  certainly  a  written  receipt,  expressed  in  terms 
acknowledging  that  part  was  accepted  in  compensation  and  acquit- 
tance of  the  whole,  would  conclude  the  obligee  from  recovering  on 
the  original  contract.  The  account  offered  in  evidence,  and  signed 
by  the  promisors  of  the  original  contract  of  lease,  amounts  to  an 
acknowledgment  on  their  part,  that  they  did  receive  412  dollars,  50 
cents,  in  full  for  the  rent  from  the  first  of  January  to  the  first  of  April, 
and  no  arrearages  could  be  recovered  for  that  quarter.  But  it 
goes  further,  and  states  an  agreement  that  the  whole  rent  for  the  year 
1822,  should  be  1650  dollars,  which  by  the  settlement  of  that  account 
seems  to  have  been  understood  and  acquiesced  in  by  all  parties  to  it. 

As  to  the  objection  to  receiving  the  account  in  evidence;  without 
first  proving  the  verbal  agreement  to  lessen  the  rent,  we  would  only 
observe,  that  being  written  evidence  of  that  contract,  it  is  better  than 
oral  proof,  which  perhaps  could  not  be  received,  and  assuredly  when 
higher  evidence  is  given,  inferior  cannot  be  required  to  establish  the 
same  fact. 

We  are,  therefore,  of  opinion  that  the  court  below  did  not  err  by 
receiving  it  in  evidence. 

Grymes,  for  the  plaintiff. 

Preston,  for  the  defendants. 
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State  of  Louisiana  v.  Armstrong  et  al.     I,  N.  S.  269. 

SECOND  District.  ' 

Decided,  that  the  parish  judge  is  not  the  officer  in  whose  hands 
sheriff's  bonds  are  directed  to  be  deposited  by  the  act  of  1813.  Mar- 
tin's Digest,  690,  700, 702. 


Williams  v.  Trepagnier  el  al.    I,  N.  S.  271. 

FIRST  District. 

This  was  a  question  of  facts. 

Porter,  J.,  said:  The  old  and  often  applied  maxim  that  res  inter 
alios  acta  non  nocet  stands  in  the  way  of  making  parties'  rights  de- 
pend on  what  is  done  between  others.  See  Breedlove  et  al.  v.  Tur- 
ner, 9  Martin. 


Potter  v.  Richardson.     I,  N.  S.  276. 


THIRD  District, 


In  this  case,  Porter,  J.,  said: 

The  judgment  stays  the  order  of  seizure,  till  good  and  sufficient  in* 
demnity  be  given  against  all  damages,  which  the  appellant  may 
hereafter  suffer  by  an  eviction  of  the  slave.  Richardson's  own  bondy 
with  proper  sureties  would  certainly  have  sufficed;  that  of  anyother 
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person  with  proper  sureties  is  still  better;  for  the  obligation  of  the 
principal  in  the  bond  is  an  additional  security,  as  Richardson  is  equally 
bound  personally  to  indemnify  his  evicted  vendee,  whether  he  executes 
a  bond  or  not. 

The  party  who  is  bound  under  an  order  of  court  to  give  surety, 
must  give  persons  residing  within  the  state/  and  answerable  to  the 
process  of  her  courts.  Civil  Code,  432.  The  order  of  the  court  which 
required  sureties  to  be  given,  was  not  therefore  complied  with  by  the 
tender  of  the  bond,  of  persons  residing  in  the  state  of  Mississippi.  On 
this  law  the  injunction  was  improperly  dissolved. 


Same  Case.     I,  N.  S.  281. 

AFTER  pronouncing  the  decree  in  this  case,  the  appellee  moved 
for  a  re-hearing,  which  being  granted  him,  he  suggested  a  diminu- 
tion of  record  and  obtained  a  certiorari  to  send  up  all  that  remained 
of  it. 

The  Court  said:  The  case  stood  upon  petition  and  answer  and  the 
general  issue  was  pleaded.  It  appears  to  have  been  dismissed  for 
want  of  equity  on  the  face  of  the  petition.  This  excludes  the  idea  of 
any  examination  of  the  merits  being  gone  into,  and  we  cannot,  there- 
fore, notice  in  the  appeal  documents  which  would  go  to  show,  that 
dismissal  to  have  been  supported  by  evidence  which  was  not  intro- 
duced, or  which  the  opposite  party  had  not  the  means  afforded  him 
to  controvert.    Case  remanded  to  be  proceeded  in. 


Ganseford  v.  Dutillet  d  al.     I,  N.  S.  284. 

PARISH  Court  of  New  Orleans. 

Held:  an  agent  has  a  lien  on  goods  placed  in  his  hands  for  sale, 
which  is  not  lost  by  depositing  them  in  the  hands  of  a  third  person 
with  notice  of  his  claim. 


\ 
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Latapie,  agent  and  attorney  in  fact  of  plaintiff,  for  the  sale  of  cer- 
tain merchandise,  on  leaving  for  France,  deposits  it  in  the  hands 
of  Datillet  &  Sagory,  auctioneers,  to  be  kept  in  store  until  Dreux 
should  give  them  further  instructions.  His  letter  concludes:  "  take 
notice  that  there  is  coming  to  me  536  dollars,  50  cents,  exclusive  of 
interest  until  payment  for  costs  and  charges."  Soon  after,  Latapie 
wrote  Dreux  to  hand  certain  papers  relative  to  this  matter  over  to 
Rouquette,  \^hom  he  had  made  his  attorney  in  fact.  This  was  done. 
Dutillet  &  Sagory  were  informed  of  the  change  in  the  agency,  and 
directed  by  Dreux  to  proceed  to  sell  and  pay  over  to  Rouquette.  The 
latter  received  the  proceeds  of  sale.  The  plaintiff  showed  that  be- 
tween the  putting  of  the  goods  in  D.  &  S.'s  hands  by  Latapie,  and 
24th  of  September,  1817,  they  received  a  letter  from  plaintiff  respect- 
ing the  property,  to  which  they  replied:  «  we  shall  keep  your  hard- 
ware at  your  disposition  until  you  give  us  a  positive  "order  to  close 
sales,  unless  we  find  the  means  of  selling  at  ten  per  cent,  profit." 
They  soon  after  wrote  plaintiff  that  they  should  sell  it  at  auction. 

Br  the  Court. — Dutillet  &  Sagory  were,  after  writing  these  let- 
ters, agents  of  plaintiff,  and  a  payment  by  them  to  Rouquette,  attor- 
ney in  fact  of  Latapie,  cannot  be  pleaded  in  this  action. 

But  defendants  have  a  right  to  retain  for  Latapie  the  charges  for 
which  he  had  a  lien,  notified  to  them:  the  owners  of  the  goods 
availing  themselves  of  their  agent's  delivery  must  submit  to  the  quali- 
fication under  which  he  made  it. 

Denis,  for  the  plaintiff. 

De  Armas ,  for  the  defendants. 


Richardson  v.  Packwood.     I,  N.  S.  290. 

One  partner  may  accept  title  to  real  property  for  the  benefit  of  the  whole  firm,  but  can- 
not alienate  to  their  prejudice,  without  express  consent  on  their  part. 

If  a  person  possesses  under  a  title  which  proves  on  investigation  to  be  deficient,  and  may 
reasonably  have  believed  it  was  perfect,  and  valid,  he  ought  not  to  be  considered  as  a 
knavish  possessor. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 
This  is  a  petitory  action  in  which  the  plaintiff  claims  title  to  one 
Vol.  II.— 39 
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undivided  half  of  three  lots  of  land,  in  the  city  of  New  Orleans,  as 
set  forth  and  described  in  his  petition.    The  defendant  denies  all 
right  in  him  to  said  property,  and  claims  it  for  himself  in  toto  as 
having  acquired  title  thereto  from  the  legal  owners  and  possessors. 
There  was  judgment  for  the  plaintiff  in  the  court  below,  from  which 
the  defendant  appealed.    Both  parties  claim  title  as  derived  from 
John  M'Donough,  through  A.  L.  Duncan,  who  it  is  agreed  purchased, 
as  agent  for  John  Wood  &  Co.,  with  their  funds,  or  rather  took,  in 
payment  of  a  debt  due  to  said  firm,  the  premises  now  in  dispute, 
which  he  held  as  agent  and  attorney  aforesaid,  from  the  16th  day  of 
July,  1808,  by  virtue  of  a  deed  of  conveyance  made  and  executed  in 
the  ordinary  form  of  an  act  of  sale,  until  the  1st  of  April,  1812,  when 
he  transferred  and  conveyed  to  George  Barret,  as  surviving  partner 
of  the  house  of  John  Wood  &  Co.,  all  the  right  and  title  to  the  pro- 
perty described  in  the  act  of  transfer,  which  he  had  acquired,  by  vir- 
tue of  the  sale  or  giving  in  payment  from  his  transferor.    Afterwards, 
in  the  year  1817,  Charles  Barrett  and  other  persons,  claiming  title  to 
the  disputed  property,  as  legal  representatives  of  said  George  Barrett, 
sold  and  conveyed  the  whole  to  the  defendant,  as  belonging  exclu- 
sively to  them,  by  deeds  of  sale  in  the  usual  form,  with  a  clause  of 
joint  warranty.    The  record  comes  up,  loaded  with  documents  and 
testimonial  proof,  which  in  our  opinion  have  a  very  remote  affinity 
to  the  real  contest  between  the  parties  litigant:  but  as  the  defendant's 
counsel  deduces  one  of  these  points  from  this  extraneous  matter,  viz. 
that  the  action  cannot  be  maintained,  it  is  proper  to  notice  it  so  far  as 
may  be  necessary  to  a  just  refutation  of  the  defence,  based  on  such 
evidence;  and  such,  in  our  opinion,  is  all  that  which  relates  to.  the 
joint  settlement  of  accounts  between  the  partners  of  the  house  of 
John  Wood  &  Co.,  which,  together  with  the  point,  raised  upon  it,  we 
dismiss  without  further  comment;  except  barely  observing,  that  a 
vested  right  and  title  of  partners  to  property  acquired  by  them  cannot, 
in  any  case,  be  affected  by  an  unliquidated  state  of  their  partnership 
concerns.    If  the  right  and  title  be  to  things  appertaining  to  their 
business  as  traders,  such  as  necessarily  make  a  part  of  their  commer- 
cial transactions,  they  may  be  disposed  of,  by  any  one  of  the  part- 
ners, without  reference  to  the  state  of  accounts  between  themselves. 
But  real  property  acquired,  which  does  not  enter  directly  as  a  part  of 
their  stock  in  trade,  must  be  subject  to  the  rules  by  which  the  domin- 
ion of  such  things  is  transferred  from  one  proprietor  to  another.    A 
second  reason  in  support  of  the  same  point  is,  that  the  plaintiff  has 
not  alleged  or  shown  that  he  ever  had  possession  of  the  premises  now 
claimed  against  an  adverse  possession  with  title  and  good  faith. 
Without  inquiring  into  the  right  of  action  which  may  accrue  to  the 
purchaser  of  property  to  whom  it  has  been  sold,  whilst  held  by  a 
third  person,  claiming  under  a  title  opposed  to  that  of  the  vendor,  we 
deem  it  sufficient  to  state  that  the  possession  of  Duncan,  if  he  be  con- 
sidered as  agent  for  John  Wood  &  Co.,  was  a  possession  for  every 
member  of  that  company  to  the  extent  of  his  right  as  a  partner. 
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Having  acquired  the  title  and  possession  for  all  the  partners  of  that 
firm,  although  not  in  their  names,  he  could  not,  consistently  with  jus- 
tice and  good  faith,  have  assumed  an  adverse  title  and  possession,  as 
he  had  the  intention  to  acquire  for  said  firm  and  not  for  himself; 
which  is  fully  expressed  in  the  deed  of  conveyance  from  him  to 
George  Barrett. 

There  can  be  no  doubt  of  the  sufficiency  of  the  allegations  in  the 
petition  to  maintain  the  plaintiff's  action;  and  it  only  remains  to  in- 
vestigate the  titles  of  the  parties  to  the  suit,  as  set  forth  by  the  plead- 
ings. 

As  they  both  claim  under  M'Donough  by  title  derived  through 
Duncan,  it  is  unnecessary  to  inquire  into  the  consideration  for  which 
the  former  transferred  the  property  to  the  latter,  or  into  the  validity  of 
the  vendor's  title.  The  first  inquiry  necessary  is:  For  and  on  account 
of  whom  did  Duncan  acquire  the  disputed  premises?  Secondly,  What 
title  did  George  Barrett  acquire  from  him?  The  first  question  is  fully 
and  satisfactorily  answered  by  the  consideration  stated  in  the  deed  of 
conveyance  to  said  George  Barrett;  for  these  two  deeds  must  be 
taken  and  considered  together  as  evidence  of  the  conflicting  titles  of 
the  parties  to  the  present  suit.  The  legal  title  to  the  premises  was 
conveyed  by  M'Donough  to  Duncan,  which  by  a  public  and  authentic 
act  he  acquired  in  his  own  name,  and  might  (notwithstanding  the 
latent  equitable  claim  of  John  Wood  &  Co.)  have  conveyed  it,  with 
full  and  entire  property  and  dominion,  to  a  bona  fide  purchaser.  This 
he  never  attempted  to  do,  but  faithful  to  his  duties  as  agent  for  John 
Wood  &  Co.,  he  held  the  real  estate  which  he  had  acquired  for  them 
and  with  their  means,  until  one  of  the  partners  appeared,  to  whom 
he  conveyed  as  survivor  of  the  house;  which  turns  out  not  to  be  true, 
as  plaintiff  claims  one-fourth  part  of  the  property  as  a  partner  of  the 
firm  of  John  Wood  &  Co.,  and  another  fourth  as  purchaser  from  the 
heirs  and  representatives  of  one  Wheeler,  who  was  another  partner 
of  said  firm,  making  together  the  one-half  claimed  as  above  stated; 
as  admitted  by  the  statement  of  facts.  But  whether  George  Barrett 
was  or  was  not  the  survivor  of  the  house  in  acquiring  real  estate  for 
and  in  the  name  of  the  firm,  he  acquired  a  title  for  the  legal  represen- 
tatives and  heirs  of  the  deceased  partners,  if  they  were  all  dead  except 
himself;  or,  if  part  were  living  and  part  dead,  then  for  the  survivors 
and  representatives  of  the  deceased,  according  to  their  interest  in  the 
partnership.  On  the  deed  from  Duncan  to  Barrett,  after  the  premises 
having  expressed  the  sale  or  transfer  to  be  to  the  vendor  as  surviving 
partner,  &c.,  our  attention  is  called  to  the  habendum  which  is  said 
to  restrict  the  title  solely  to  him  and  his  heirs.  In  construing  deeds, 
the  first  rule  is  to  give  full  effect  to  the  intention  of  the  parties;  which 
ought  to  be  gathered  from  the  whole  context  of  the  instrument,  so  as 
to  give  force  to  all  its  parts.  Now  were  we  to  give  the  effect  to  the 
clause  of  habendum  insisted  on  by  the  defendant's  counsel,  it  would 
wholly  destroy  the  premises  so  far  as  they  relate  to  the  situation  of  the 
purchaser  as  partner  of  the  firm  of  John  Wood  &  Co.;  which  would 
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not  be  consistent  with  the  rule  above  stated.  No  violence  is  done  to 
either  member  of  the  act  of  transfer,  by  considering  that  Barrett  and 
his  heirs  were  to  hold  for  the  benefit  of  the  firm  aforesaid.  But  the 
expression  of  the  consideration  of  the  transfer  from  Duncan  to  Barrett 
puts  the  matter  beyond  a  doubt  He  explicitly  states  that  he  acquired 
and  held  the  property  for  John  Wood  &  Co.,  and  in  the  capacity 
of  their  agent  conveys  to  them  by  means  of  the  acceptance  of  one  of 
their  partners;  whose  act  of  acceptation  conferred  a  title  to  all  for 
three  undivided  portions,  in  conformity  to  the  contract  of  partnership, 
of  which  they  can  only  be  divested  by  their  consent  evidenced,  as  re- 
quired by  the  laws  of  this  state  in  sales  and  conveyances  of  immov- 
able property.  One  partner  may  accept  title  to  real  property,  for  the 
benefit  of  the  whole  firm,  but  cannot  alienate  to  their  prejudice  with- 
out express  consent  on  their  part.  From  this  view  of  the  subject,  we 
conclude  that  the  first  two  points  filed  by  the  defendant,  on  the  appeal, 
are  not  supported  either  by  the  law  or  evidence  of  the  case;  nor  can  they 
derive  any  support  from  the  alleged  silence  of  the  plaintiff,  during  the 
negotiation  and  final  sale  from  Barrett's'  successors  to  the  defendant. 
It  does  not  appear  that  he,  the  plaintiff,  knew  what  interest  they  were 
about  to  alienate.  The  written  title  itself  to  George  Barrett  was 
sufficient  to  put  a  purchaser  of  common  prudence  on  his  guard.  Add 
to  this,  the  occurrences  which  took  place  before  a  skilful  notary  and 
gentleman  learned  in  the  science  of  the  law,  in  the  attempt  of  a  sale 
through  the  agency  of  Mr.  Brandegee,  as  detailed  by  the  testimony 
of  Mr.  De  Armas  and  the  latter;  and  we  think,  that  there  ought  to  be 
no  hesitation  in  declaring  that  this  means  of  defence  entirely  vanishes. 

As  to  that  part  of  the  judgment  of  the  district  court  which  relates 
to  damages,  we  have  some  doubt.  It  is  a  principle  of  our  law  that  a 
possessor  in  good  faith,  believing  himself  to  own  property,  is  not  re- 
sponsible to  the  real  owner  for  the  rents  and  profits  of  the  property 
thus  holden  until  after  a  judicial  demand.  If  a  person,  who  possesses 
under  a  title,  which  proves  on  investigation  to  be  deficient,  may 
reasonably  have  believed  that  it  was  perfect  and  valid,  he  ought  not 
to  be  considered  (as  the  law  expresses  it)  a  knavish  possessor.  This 
principle  of  law  is  just  and  equitable;  and  ought  to  take  effeet  in  all 
cases,  where  the  want  of  good  faith  does  not  clearly  appear.  Owners 
ought  to  know  their  rights,  and  ought  to  pursue  them  promptly, 
and  not  suffer  possessors  who  may  believe  themselves  to  be  just  pro- 
prietors, to  act  as  masters  of  the  things  they  possess,  and  be  after- 
wards made  responsible  (all  at  once)  in  large  sums,  as  damages  to 
the  true  proprietors.  Notwithstanding  our  belief,  that  the  defendant 
did  not  acquire  title  to  more  than  one-half  of  the  property  in  dispute, 
by  the  conveyance  from  Charles  Barrett  and  the  heirs  of  George;  yet, 
from  the  nature  of  the  whole  transaction,  it  is  thought  that  he  may 
have  been  a  possessor,  in  good  faith,  for  the  v.  hole,  as  it  was  all  con- 
veyed to  him.    The  plaintiff  should  have  pursued  him  sooner. 

We  therefore  conclude,  that  the  plaintiff  and  appellee  has  shown  a 
good  legal  and  equitable  title,  to  one  undivided  half  of  the  lots  of  land 
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sued  for  as  described  in  his  petition;  but  that  the  defendant  is  bound 
to  account  for  one-half  the  profits  arising  from  said  property,  only 
from  the  judicial  demand,  and  at  the  rate  of  six  hundred  dollars  per 
annum:  and  consequently. 

It  is  ordered,  that  the  judgment  of  the  district  court  be  avoided  and 
reversed;  and  this  court  proceeding  to  give  such  judgment  as  in  their 
opinion  the  district  court  should  have  rendered,  do  order,  adjudge 
and  decree,  that  the  plaintiff  do  recover  from  the  defendant,  the  one 
undivided  half  of  the  lots,  as  described  in  his  petition;  and  he  is  here- 
by confirmed  in  his  right  and  title  to  the  same,  as  against  the  present 
defendant:  And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
plaintiff  do  recover  of  the  defendant,  the  sum  of  six  hundred  dollars 
per  annum,  from  judicial  demand  until  he  be  put  in  possession  of  one- 
half  of  the  property  adjudged  to  him,  with  costs  in  the  court  below; 
and  that  the  appellee  pay  the  Costs  of  this  appeal:  And  it  is  further 
ordered,  that  the  case  be  remanded,  so  that  the  proceedings  directed 
by  the  decree  of  the  district  court,  to  enable  the  prayer  for  partition 
to  be  finally  acted  on,  may  be  had  in  the  court  below. 

Mat/bin  and  Smithy  for  the  plaintiff. 

Duncan,  and  Hennen,  for  the  defendant. 

On  a  rehearing,  Porter,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  has  applied  for  a  rehearing,  on  the  ground  that  he 
has  a  right  to  obtain  the  opinion  of  the  court,  on  a  bill  of  exceptions 
taken  to  the  decision  of  the  judge,  a  quo,  refusing  to  transfer  this  case 
to  the  district  court  of  the  United  States  for  the  Louisiana  district. 
There  is  no  doubt  but  parties  have  a  right  to  ask  the  opinion  of  the 
court  on  all  questions  necessary  to  a  decision  of  the  case  in  which 
they  arise;  but,  as  that  to  which  our  attention  is  now  called,  was  not 
inserted  by  the  appellant,  in  the  points  filed,  nor  noticed  by  his  coun- 
sel in  the  very  elaborate  argument  which  they  made  on  the  merits,  it 
was  a  necessary  conclusion  of  this  Court,  that  an  exception,  which 
would  have  precluded  any  inquiry  into  the  merits,  was  waived  or 
abandoned. 

On  examining  the  record,  we  see  nothing  to  induce  us  to  believe, 
the  appellant  could  derive  any  benefit  from  obtaining  a  rehearing. 
The  act  of  congress  which  confers  on  a  citizen  of  another  state,  sued 
in  a  state  court,  the  right  to  transfer  his  case  to  the  circuit  or  district 
court  of  the  United  States,  (as  the  case  may  be,)  requires  him  to  claim 
the  right  at  the  time  of  entering  the  appearance  in  the  state  court.  In 
the  present  case,  Packwood  appeared,  and  answered  in  the  month  of 
June,  and  did  not  apply  for  a  removal  until  the  16th  of  January  fol- 
lowing. 

This  neglect  is  not  cured  by  the  allegation,  that  he  claimed  this 
right  on  his  appearing  to  answer  the  supplemental  petition,  for  the 
filing  that  petition  did  not  make  a  tiew  case,  it  was  a  continuation  of 
that  already  commenced,  and  an  amendment  of  the  original  petition, 
to  which  the  defendant  had  appeared  and  answered.    Nor  did  it  make 
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the  case  of  the  appellant  better  that  he  had  become  a  citizen  of  New 
York,  after  the  institution  of  the  suit,  it  being  a  well  known  principle 
of  law,  that  jurisdiction  once  vested  cannot  be  taken  away  by  the  act 
of  either  of  the  parties.    2  Wheaton,  297. 
The  hearing,  is  therefore,  refused. 


Thompson  v.  Flower  et  al.    I,  N.  S.  30 L 

The  drawer  of  a  bill  of  exchange,  cannot  recover  against  the  acceptor,  without  proving 

that  the  interest  of  the  payee  is  vested  in  him. 
And  the  circumstance  of  the  endorsement  being  stricken  out  does  not  furnish  proof  of 

thin  fact 


FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  states,  that  in  the  beginning  of  the  year  1820,  the 
defendants  being  indebted  to  him,  he  drew  a  bill  of  exchange  on  them 
in  favor  of  M'Lanahan  and  Bogart,  for  5000  dollars,  which  bill  was 
accepted,  but  on  becoming  due,  was  dishonored:  that  in  consequence 
thereof,  it  was  returned,  and  no  part  of  it  being  yet  paid,  the  defen- 
dants owe  the  sum  mentioned  with  interest,  damages,  and  costs. 

The  defendants  pleaded  the  general  issue,  and  want  of  consid- 
eration. The  district  court  gave  judgment  against  them,  and  they 
appealed. 

There  is  a  bill  of  exceptions  to  the  decision  of  the  judge,  on  appli- 
cations for  a  continuance,  and  a  commission  to  take  testimony  in  the 
state  of  Maryland,  on  which  it  is  not  necessary  to  express  any  opinion; 
for  admtting  they  were  correctly  refused,  the  evidence  does  not 
authorise  us  to  affirm  the  judgment  of  the  court  below. 

The  bill  produced  on  trial  shows,  that  the  defendants,  by  their  ac- 
ceptance, engaged  to  pay  M'Lanahan  &  Bogart  the  amount  therein 
mentioned,  and  the  defendants  insist  that  the  legal  interest  in  the 
draft,  being  on  the  face  of  it  vested  in  the  payees,  the  plaintiffs 
cannot  recover  without  showing  that  this  interest  has  been  transferred 
to  them.  On  general  principles,  there  is  no  doubt  this  position  is  cor- 
rect, and  the  only  question  is,  whether  this  case  came  within  their 
operation.  The  plaintiff  contends  that  it  does  not,  and  that  it  is 
sufficient  for  the  drawer  to  prove,  the  acceptance  of  the  bill  by  de- 


MAY  TERM,  1823.  463 

[Thompson  «.  Flower  et  aL\ 

fendants,  its  protest  for  non  payment,  and  its  return.  We  have  looked 
with  great  attention,  but  in  vain,  for  any  authority  to  support  this 
exception.  The  rule,  on  the  contrary,  appears  to  be  that  when  the 
drawer  of  the  bill  sues  the  acceptor,  he  must  establish  that  the  bill 
was  accepted,  demand  of  payment  of  the  drawee,  and  refusal,  the  re- 
turn of  the  draft,  and  that  it  was  paid  by  the  plaintiff.  2  Phillips,  32; 
Chitty  on  Bills,  396;  Kyd  on  Bills,  269.  This  rule,  it  is  said,  does  not 
apply  where  the  payee  is  merely  agent  for  the  drawer.  Conceding 
that  this  doctrine  is  correct,  the  plaintiff's  case  is  not  in  the  least  ad- 
vanced by  it;  for  it  is  neither  alleged,  nor  proved,  that  M'Lanahan 
&  Bogart  were  the  agents  of  the  drawer.  The  petition  is  entirely 
silent  on  that  fact,  and  no  evidence  was  offered  of  it.  Are  we  autho- 
rised to  presume  it?  We  apprehend  not:  we  might  as  well  presume 
any  other  fact  necessary  to  make  out  the  plaintiff's  right  to  recover. 

It  has,  however,  been  urged  that  proof  of  this  agency  results  from 
the  circumstance  of  the  endorsement  of  the  payees  being  stricken  off 
the  bill.  But  why  the  one  fact  is  to  be  inferred  from  the  other,  we 
are  unable  to  see.  We  think  on  the  contrary  that  endorsing  it  in 
their  own  names  is  rather  an  evidence  of  their  having  an  interest  in 
it.  If  this  in  itself  be  considered  proof  of  agency,  then  every  case 
where  a  bill  had  been  negotiated  and  returned  on  the  drawer  with 
the  name  of  the  payee  obliterated,  would  offer  the  same  proof  that 
the  latter  acted  as  the  agent  of  the  former.  This  would  be  going 
quite  too  far.  On  the  whole,  we  think  the  case  resolves  itself  into 
the  narrow  question:  Is  the  mere  possession  of  a  bill  of  exchange 
such  evidence  of  a  right  to  it,  that  the  holder  may  sue  for  and  re- 
cover the  amount  from  the  acceptor?  We  think  there  cannot  be  a 
doubt  that  it  is  not. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  for  the  defendants,  as  in  case  of  nonsuit,  with  costs  in 
both  courts. 

Duncan,  for  the  plaintiff. 

Livermore,  for  the  defendants. 
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Boismarre  v.  Jourdan.     I,  N.  S.  304. 

PARISH  Court  of  New  Orleans. 

Held:  a  promise  to  pay  interest  for  the  renewal  of  a  note  means 
no  more  than  bank  interest:  it  cannot  be  presumed  to  mean  usurious 
interest. 


Young  t>.  Cenas  et  ah     I,  N.  S.  308. 

FIRST  District. 

Plaintiff  in  1807,  purchased  of  M.  G.  Cullen  &  Co.,  two  bills  of 
exchange  on  Liverpool  amounting  to  3600  dollars,  for  which  bills 
he  gave  in  payment  a  note  of  Samuel  B.  Davis  in  favor  of  Harper 
&  Folk  for  that  sum.  One  of  the  bills  returning  protested,  he 
prays  that  Davis's  note,  which  is  in  the  hands  of  Blaise  Cenas, 
assignee  of  Cullen  &  Co.,  may  be  delivered  up  to  him  and  Davis 
made  party  defendant,  and  be  condemned  to  pay  the  amount,  &c. 

Defendants  joined  in  the  defence,  and  set  up  that  Davis  had  paid 
Cullen  &  Co.  by  way  of  set-off,  though  the  note  still  existed  in  their 
possession.  Davis  in  his  individual  capacity  denied  plaintiff's  right 
to  have  the  note  delivered  to  him.  The  case  lingered  many  years, 
until,  in  1817,  plaintiff  discontinued  his  suit  as  to  Davis,  and  amended 
his  petition:  he  had  judgment  that  defendant  hand  Davis's  note  to 
plaintiff.    Nearly  a  year  after  this  judgment,  Davis  appealed. 

By  the  Court. — Davis  has  not  such  an  interest  in  this  judgment 
as  will  authorise  him  to  appeal.  It  does  not  affect  his  interests:  does 
not  form  remjudicatam  as  to  him.    Appeal  dismissed. 
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Brown  et  al.  v.  Duplantier.     I,  N.  S.  3 1 2. 

Many  parts  of  the  Civil  Code  apply  to  commercial  cases.  When  the  defect  of  the- thing 
sold  is  established  there  is  no  need  of  an  allegation  of  fraud  or  warranty. 

An  action  quanti  minority  lies  for  a  vendee  who  has  sold  the  thing.  Prescription  is  pre- 
sumed to  be  waived,  when  not  pleaded. 

It  is  no  defence  to  an  action  quanti  minority  that  the  vendee  sold  the  thing  advantage- 
oasly. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  allege  they  purchased  from  the  defendants  several 
bales  of  cotton,  and  particularly  thirty-three  bales,  numbered  from 
107  to  139,  weighing  11,829  pounds,  as  good  and  merchantable,  and 
equal  in  quality  to  the  portion  of  said  cotton  on  the  exterior  parts  of 
said  bales;  whereas,  in  fact,  they  were  plated  with  a  thin  plating  of 
good  cotton,  while  the  interior  parts  were  filled  with  blue  and  inferior 
cotton,  a  deception  that  could  not  be  discovered  by  the  plaintiffs  or 
their  agents  at  the  time  of  the  sale. 

There  is  an  averment  that  the  exterior  cotton  was  worth  in  Liver- 
pool, the  port  to  which  the  bales  were  shipped,  1  lie/,  sterling  per  pound, 
while  the  interior  was  only  worth  9 id.;  so  that  if  the  whole  cotton  had 
been  equal  to  the  sample  shown,  which  was  of  the  kind  in  the  exte- 
rior of  the  bales,  it  would  havd  been  sold  in  Liverpool  for  5.59/.  17s. 
lOtf.  sterling,  or  2470  dollars,  50  cents;  while  it  only  sold  for  490/. 
12s.  2d.,  or  2220  dollars.    They  paid  14  cents  per  pound  for  said 
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cotton,  to  the  defendant,  while,  had  they  not  been  deceived,  they 
would  not  have  paid  more  than  1 1  cents. 

The  defendant  pleaded  the  general  issue. 

There  was  judgment  for  the  defendant,  the  district  court  being  of 
opinion  that,  "  as  the  plaintiffs  had  parted  with  the  cotton  before  the 
institution  of  the  suit  they  thereby  lost  their  right  to  the  action  quanti 
minoris."    The  judgment  refers  generally  to  the  Civil  Code.     The 
plaintiffs  appealed. 

The  testimony,  taken  in  Liverpool,  fully  establishes  the  unfair 
packing:  but  the  overseer  of  the  defendant  testified,  that  all  the  crop 
was  ginned  and  packed  under  his  immediate  inspection,  and  no  fraud 
was  committed. 

The  appellants'  counsel  urges,  that 

1.  The  latent  defect  in  the  bales,  left  to  the  plaintiffs  the  choice  of 
insisting  on  a  rescission  of  the  sale,  on  return  of  the  cotton,  or  of  requir- 
ing a  reduction  of  the  price.  Civil  Code,  356,  art.  67, 68,  70;  Gasare- 
gis,  176,  n.  1-10;  Cur.  Phil.  Commer.  Terr.  1.  13,  n.  8,  29. 

2.  The  right  of  demanding  a  reduction  is  not  destroyed  or  affected 
by  the  sale.     Cur.  Phil.  Id.  c.  13,  n.  27.  D.  21,  1.  46. 

3.  Prescription  was  not,  and  must  be  pleaded.     10  Martin,  184. 
The  appellee's  counsel  insists,  that 

1.  This  case  must  be  determined  according  to  the  law  merchant, 
and  according  to  the  Civil  Code.  2  Martin,  326,  462;  4  Ibid.  92, 12; 
Ibid.  498,  503;  Civil  Code,  260,  art.  7. 

2.  The  action  cannot  be  maintained,  as  there  is  no  allegation  of 
fraud,  or  a  warranty.    12  Johnson. 

3.  The  plaintiffs  were  bound  to  have  instituted  their  action,  within 
six  months  from  the  discovery  of  the  defect.  Civil  Code,  358,  art.  75; 
11  Martin,  11,16. 

4.  The  sale  of  the  cotton  before  the  institution  of  the  suit,  while  a 
loss  on  the  sale  is  neither  alleged  nor  proved,  prevents  the  plaintiffs' 
recovery.    Civil  Code,  356,  art.  74. 

5.  The  plea  of  prescription  is  not  necessary,  as  the  plaintiffs  put 
the  time  of  the  discovery  of  the  defect  in  issue,  by  one  of  the  facts  he 
submitted  to  the  jury. 

6.  As  the  suit  was  not  instituted  till  six  months  after  the  sale,  an 
averment  of  the  discovery  within  that  time  was  essential,  and  the  ab- 
sence of  it  dispenses  with  the  plea  of  prescription.     Ibid.  358,  art.  75. 

I.  It  is  incorrect  to  say,  as  a  general  principle,  that  the  provisions  of 
the  Civil  Code  are  inapplicable  to  commercial  transactions.  It  is  true 
indeed  that  the  rules  peculiar  to  commercial  transactions  are  estab* 
lished  by  the  laws  relating  to  commerce;  Civil  Code,  260,  art.  170,  art. 
7;  but  it  does  not  follow  from  these  rules,  that  a  great  many  of  the 
provisions  of  the  Code  are  not  common  to  commercial  and  other  trans- 
actions. 

It  was  the  evident  intention  of  the  makers  of  the  Code,  that  its  pro- 
visions relating  to  the  contract  of  sale,  should  regulate  commercial 
gales  as  well  as  others.    They  speak  of  the  sale  of  goods,  merchant- 
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dise,  produce  or  other  objects;  when  we  are  referred  to  the  laws  rela- 
ting to  commerce,  it  is  only  in  regard  to  provisions  peculiar  to  com- 
mercial transactions. 

Now  the  obligation  of  a  seller  to  explain  himself  clearly,  to  deliver 
the  thing  sold,  and  to  warrant  it  to  a  certain  extent,  arc  equally  ap- 
plicable to  commercial  as  to  other  sales.  This  court  has  held  so  in  a 
variety  of  cases,  as  to  the  delivery  of  cotton  or  other  merchandise, 
between  merchants. 

A  planter  who  sells  his  produce  to  a  merchant,  is  bound  to  act  with 
that  good  faith,  which  he  might  insist  upon  in  the  purchase  of  a  slave 
from  one  of  his  neighbors. 

He  has  a  right  to  require  a  declaration  of  the  hidden  defects  of  the 
negro,  and  may  demand  damages  if  he  was  imposed  upon.  So  he  is 
bound  to  indemnify  the  merchant,  to  whom  he  sfclls  his  cotton,  if  his 
agent  (even  without  his  knowledge)  have  plated  it,  or  placed  a  heap 
of  cotton  seed  or  other  trash  in  the  middle  of  a  bale  as  he  would  him- 
self require  indemnification,  from  a  goldsmith,  who  would  sell  him  a 
vase  as  wholly  of  the  precious  metal,  if  any  part  of  it  was  of  a  baser 
one. 

II.  When  once  the  apparent  defect  is  established,  the  remedy  is 
independent  from  the  existence  of  fraud,  or  a  Special  warranty  or  the 
vendor's  knowledge;  for  it  is  clear,  that  the  price  of  a  vessel  of  one 
of  the  precious  metals  would  not  be  given,  had  it  been  known  that 
the  vessel  purchased  was  not  wholly,  but  partially  so,  only  of  pure 
metal.  Ibid  356,  art  67-69. 

III.  The  sale  of  the  thing  may  be  objected  to  a  plaintiff  who  seeks 
a  rescission;  for  he  cannot  demand  the  whole  price  paid,  while  he  has 
disabled  himself  from  returning  the  thing;  otherwise  when  a  diminu- 
tion of  the  price  only  is  sought  for. 

IV.  Every  period  within  which  a  party  must  or  is  directed  to  in- 
stitute his  action,  is  established  for  the  benefit  of  the  defendant,  who 
is  conscientiously  bound  not  to  avail  himself  unrighteously,  of  this 
legal  advantage  provided  for  him.  It  is  his  duty  to  abstain  from  the 
use  of  it,  while  his  just  defence  does  not  require  it.  When,  therefore, 
a  defendant  answers  the  plaintiff's  petition,  without  urging  that  the 
suit  was  not  brought  within  the  time  fixed  by  law,  the  court  is  bound 
to  conclude  that  the  defendant,  yielding  to  the  obligations  of  morality, 
declines  a  legal  advantage,  which  justice  reproves. 

The  prayer  of  the  petition  is  for  damages,  to  indemnify  the  plaintiff, 
for  the  injury  sustained,  by  a  return  of  part  of  the  price;  and  we  think 
the  district  court  erred  in  concluding,  that  the  plaintiffs  lost  their  right 
of  action,  by  disposing  of  the  cotton.  Whether  a  vendor,  who  has  a 
deceit  practised  on  him  in  the  sale,  gain  or  lose  by  the  subsequent 
sale  of  things,  his  right  to  the  action  quanti  minoris  remains  perfect- 
ly the  same.  This  subsequent  sale  is  his  own  act:  it  could  not  place 
his  vendor  in  a  worse  situation;  neither  do  we  think  it  may  place 
him  in  a  better.  The  second  sale  is  at  the  first  vendor's  risk,  he  is 
not  bound  to  account  for  any  part  of  the  profits  he  makes  thereby, 
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as  he  could  not  claim  a  compensation  for  any  loss  resulting  from  it 
The  excess  of  price  paid  is  in  the  hands  of  the  first  vendor  money , 
which  ex  equo  et  bono  he  is  bound  to  refund,  money  had  and  received 
to  his  vendee's  use.  The  latter  has  the  right  to  call  it  out  of  the  for- 
mer's hand,  and  this  right  is  independent  of  any  posterior  act  which 
may  render  the  purchase  beneficial  or  burdensome,  in  a  greater  or 
less  degree.  If  it  were  otherwise,  it  would  follow,  that  the  action 
quanti  minoris  could  not  be  supported,  until  the  thing  sold  was  dis- 
posed of,  by  the  vendee,  as  until  this,  the  result  of  the  operation  could 
not  be  ascertained;  an  argument  directly  at  war  with  that  of  the 
defendant's  counsel,  in  urging  that  the  sale  of  the  thing  destroys  the 
vendee's  right  of  action. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  annulled,  avoided  and  reversed. 

In  proceeding  to  give  the  judgment,  which,  in  our  opinion,  the  dis- 
trict court  ought  to  have  pronounced,  we  find  the  following  facts  as- 
certained by  the  jury. 

1.  On  the  16th  of  February,  1821,  the  plaintiff  purchased  from  the 
defendant  (through  the  medium  of  a  broker,  who  received  a  commis- 
sion from  both  parties  to  the  sale)  98  bales  of  cotton,  at  16J  cents  for 
65  bales,  and  144  for  33.  The  last  parcel  weighed  12,503  pounds, 
and  1812  dollars,  99  cents  were  paid  therefor. 

2.  The  65  bales  were  sold  as  prime  cotton;  the  33  as  good  fair 
cotton  of  an  inferior  quality.  The  cotton,  in  the  exterior  of  the  33 
bales,  was  of  the  quality  it  was  sold  for,  and  worth  the  price  given. 

3.  The  fair  cotton,  in  the  exterior,  formed  but  a  small  part  of  that 
in  the  33  bales.  They  were  plated  with  a  thin  plating  of  good  fair 
cotton,  over  cotton  of  a  much  inferior  quality;  and  this  was  not  known 
to  the  plaintiffs  or  their  agents. 

4.  On  sales  of  cotton,  in  New  Orleans,  it  is  not  customary  to  make 
any  other  examination,  than  to  draw  samples  from  the  outer  part  of 
the  bales— to  the  depth  of  an  inch  or  an  inch  and  a  half — and  rarely 
deeper. 

5.  After  the  purchase,  the  cotton  was  shipped  to  Liverpool  and 
thoroughly  examined,  and  the  defect  discovered — but  there  is  no 
evidence  of  the  precise  time  of  this  discovery.  The  cotton  on  the 
exterior  of  the  bales,  was  then  worth,  in  Liverpool,  2d.  per  pound 
more  than  that  it  covered. 

6.  At  the  time  of  the  sale,  the  cotton  in  the  33  bales,  in  its  actual 
state,  was  not  worth  more  than  1 1  cents,  and  467  dollars  60  cents 
were  paid  above  its  value,  and  more  than  would  have  l>een  given 
had  the  defect  been  known  to  the  vendees. 

7.  There  is  no  evidence  of  the  time  of  sale  in  Liverpool,  nor  of  the 
price  obtained. 

8.  The  cotton  was  classed  and  examined  by  a  broker,  paid  by  the 
vendor  and  vendees.  The  33  bales  were  not  sold  as  of  an  inferior 
quality,  but  as  inferior  to  the  other  parcel. 

9.  It  was  turned  out  by  the  defendant's  agent,  and  submitted  on, 
and  sold  by,  samples  drawn  by  the  broker. 
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It  appear*  to  us,  the  only  measure  of  damages  is  the  difference  in 
the  price  given,  and  that  which  would  have  been  given,  had  there 
been  no  deception  in  the  bales.  This  difference  the  jury  have  found, 
and  the  district  court,  in  our  opinion,  ought  to  have  given  judgment 
therefor. 

It  is,  accordingly,  ordered,  adjudged  and  decreed,  that  the  plaintiffs 
recover  from  the  defendant,  the  sum  of  467  dollars  60  cents,  with 
costs  of  suit  in  both  courts. 

Livermorty  for  the  plaintiffs. 

Duncan,  for  the  defendant 


M'Lanahan  et  aLv.  Brandon,    t,  N.  S.  3£& 

FIRST  District. 

Notice  to  an  endorser  who  resides  forty  or  fifty  miles  from  Na  tohea, 
ahd  wthm  a  mile  or  two  of  a  poet  office  kept  at  Pinkneyville  in 
Mississippi,  is  not  good  if  directed  to  Natchez,  -where  the  oote  was 
dated,  there  being  no  proof  of  diligence  used,  or  inquiry  made  by 
the  holatos  le  find  oat  the  fendenee  of  the  endorser.    I*  Mmrtin> 


a. 


M.  &  F>  Gayoso  de  Lemos  «.  Garcia.    I,  N.  S.  334. 

IT**  iesproisTietdrn  day  far  the  afjfsjal  oafae!  ay  the  Jasjssj  ■  ens,  an  wfpmnmmmad 

jaMar  la  arts*  tart*  tte  defect. 
The  stsiMisI  t>f  lha  jsjsfra  is  preeasssd  to  he  aaseV,  hi  awiaqaanos  of the  parties  hering 

A  aertssosle  thai  the  aeoofd  eohtsios  ell  the  StateneJ  tmliammj  ■  fuffietflot 

JKlatory  exceptions  must  be  proved  by  the  pert j  making  them,  unices  the  affirmation  on 

whiah  they  nnVinvotvee  a  negntro. 
Where  the  issoe  is  on  the  life  or  death  of  a  person  once  existing,  the  earthen  of  pseef 

lies  00  the  party  asserting  the  death. 

voi.il. 
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The  defendant  may  read  a  deed  from  hit  vendor,  to  establish  any  fact  which  it  will 

legally  prove. 
Lands  granted  by  the  king  of  Spain  did  not  enter  into  the  community  of  acquests  and 

gains. 
The  prescription  of  four  years  against  minors,  runs  only  against  them  for  those  acta 

where  the  forms  of  law  have  been  pursued  in  the  alienation  of  their  property. 
An  executor  to  whom  power  is  given  to  act  beyond  the  year,  and  settle  the  estate,  may 

act  as  long  as  it  is  necessary  to  accomplish  the  object 
An  executor  cannot  sell  property  of  his  testator  by  private  sale,  although  authorised  to 

act,  extrajudicially.    Minors'  property  cannot  be  alienated  in  any  other  mode  but  that 

prescribed  by  law. 

THIRD  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  petitioners  state  that  they  are  the  testamentary  heirs  of  the 
late  Don  Manuel  Gayoso  De  Lemos:  that  their  ancestor  died  pos- 
sessed of  a  certain  tract  of  land,  situated  in  the  parish  of  East  Baton 
Rouge,  granted  to  him  by  the  Spanish  government,  containing  1000 
arpents:  that  this  land  has  descended  to  them  as  his  heirs;  and  that 
one  John  Garcia  sets  up  a  claim  to  375  arpents  of  said  tract,  has  en- 
tered into  possession  of  it,  and  refuses  to  give  it  up.  They  conclude 
by  praying  that  he  may  be  decreed  to  surrender  it,  pay  damages  and 
costs,  and  thai  their  title  be  declared  superior  to  his. 

The  defendant  pleads  the  general  issue:  that  there  was  no  such 
person  as  Manuel  Gayoso,  or  if  there  were,  that  he  did  not  exist  at 
the  commencement  of  the  suit:  that  the  ancestor  of  the  plaintiffs  died 
in  New  Orleans  insolvent:  that  the  land  in  question  was  sold  to  pay 
a  privileged  claim,  which  the  representatives  of  his  estate  were  or- 
dered, by  the  constituted  authorities,  to  discharge:  that  one  Richard 
Raymond  Keene  became  the  purchaser,  who  transferred  it  to  Jacques 
Bunch:  that  the  defendant  is  testamentary  heir  to  Bunch,  who  de- 
parted this  life  in  the  year  ;  that  in  virtue  of  these  conveyances,  he 
is  subrogated  to  all  the  rights  of  the  original  mortgage  creditor  against 
the  estate  of  Gayoso:  that  the  heirs  cannot  recover,  until  they  pay 
the  amount  of  the  debt,  with  interest;  and,  lastly,  that  the  plaintiffs 
are  barred  by  prescription.  In  a  supplemental  answer,  the  defendant 
avers,  that  Bunch,  under  whom  he  claims,  exchanged  for  the  premises 
now  in  dispute,  a  certain  tract  of  land,  situate  in  the  same  parish: 
that  one  Jacob  Drake,  lately  deceased,  acquired  it  from  Keene:  that 
a  certain  Say  is  executor  of  Drake,  and  that,  in  case  he  (the  defendant) 
is  evicted  of  the  land  now  sued  for,  the  succession  of  Drake  is  respon- 
sible in  warranty,  in  consequence  of  having  purchased  the  property 
given  in  exchange  for  that  claimed  by  the  present  action. 

Say  was  cited  in  warranty.  He  pleaded  the  general  issue,  and 
prescription. 

The  cause  was  submitted  to  a  jury,  who  found  for  the  defendant. 
The  plaintiffs  appealed. 
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The  appellee  has  moved  to  dismiss  the  appeal,  because  the  time 
fixed  for  its  return  by  the  judge,  Was  contrary  to  law;  because,  the 
bond  required  by  the  act  of  the  legislature,  has  not  been  given,  or  if 
given,  has  not  been  sent  up  with  the  record;  and  because,  there  is 
not  a  proper  certificate  of  facts. 

The  first  objection  has  been  waived  by  the  appearance  of  the  defen- 
dant in  this  court,  setting  the  cause  for  trial,  and  praying  an  affirma- 
tion of  the  judgment  of  the  inferior  tribunal.  In  the  case  of  Grayson 
v.  Veech,  we  held,  that  acknowledging  service,  after  the  time  fixed 
by  the  judge  for  the  return  of  the  appeal,  had  expired,  was  an  evi- 
dence of  the  appellee's  consent;  the  appeal  should  be  returned  on  a 
subsequent  day.    Ante,  415. 

It  is  clear,  that  appearing  and  pleading  to  merits,  waives  all  errors 
of  citation,  Dyson  et  at.  v.  Brandt  et  aL,  9  Martin,  497.  Febrero,  lib. 
3,  cap.  1 ,  sec.  3,  n.  120.  The  error  of  the  judge,  in  making  the  appeal 
returnable  on  a  too  distant  day,  is  one  which  may  be  certainly  waived. 
That  it  was  waived  cannot  be  doubted,  for  this  defendant  appeared 
and  did  that,  in  relation  to  his  cause,  which  he  could  not  have  done 
in  the  tribunal,  unless  he  was  legally  brought  before  it,  or  had  chosen 
to  acknowledge  himself  so.  We  may  illustrate  this  case,  by  suppos- 
ing one  in  the  district  court,  where  the  defendant  was  cited  to  appear 
not  in  ten,  but  in  twenty  days.  If  instead  of  claiming  the  benefit  of 
the  mistake,  should  it  be  one,  he  answered  on  the  merits,  could  he, 
at  any  subsequent  stage  of  the  cause,  allege  for  error  that  he  ought 
to  have  been  cited  at  an  earlier  day?    Surely  not. 

The  objection,  that  the  defendant  could  not  legally  be  brought  here 
to  answer  this  appeal,  unless  security  for  the  costs  was  given,  is  of 
the  same  kind  with  that  just  disposed  of,  and  in  our  opinion,  is  also 
waived  by  the  appellee's  acknowledging  himself  legally  before  the 
court,  in  prayirfg  that  the  case  should  be  examined  on  its  merits,  and 
the  judgment  below  affirmed.  The  certificate  of  the  judge,  of  the 
statement  of  facts,  is  in  the  following  words:  "  The  above  statement 
contains  a  list  of  the  documentary  evidence  and  the  material  testimony 
adduced  on  the  trial  of  the  case."  The  first  ground  on  which  this 
statement  is  objected  to  is,  that  the  judge  had  no  right  to  make  it  out 
unless  the  parties  disagreed,  and  that  it  does  not  appear  on  record, 
they  did  disagree.  It  is  the  opinion  of  this  court,  that  the  judge  must 
be  presumed  to  have  given  his  certificate,  on  the  occurrence  of  that 
event  which  authorised  him  to  give  it;  and  if  the  fact  were  otherwise, 
it  was  the  duty  of  the  appellee  to  establish  it.  Officers  of  such  high 
station,  in  whom  the  law  reposes  so  much  confidence,  cannot  be  sup- 
posed to  have  violated  their  duty. 

It  is  next  urged,  that  the  judge  has  not  given  his  certificate  in  the 
mode  pointed  out  by  law,  that  he  has  not  sent  up  all  the  testimony, 
and  that  he  had  no  right  to  discriminate.  His  expressions  are,  that  the 
record  contains  all  the  material  evidence:  if  this  be  true,  and  no  sug- 
gestion to  the  contrary  is  made,  it  would  look  strange  to  remand  the 
cause  for  want  of  immaterial  testimony.    But  it  may  be  useful  to 
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inquire,  if  under  the  act  of  assembly,  which  authorises  the  judge  to 
send  up  the  facts,  he  has  not  certified  correctly.  By  the  act  of  1813, 
regulating  the  mode  of  bringing  up  causes  to  the  court,  the  judge  was 
authorised  to  make  out  a  statement  of  facts.  The  manner  in  which 
he  was  to  do  it,  was  not  pointed  out.  The  consequence  was,  that 
immediately  after  the  court  went  into  operation  under  the  state  gov- 
ernment, several  questions  on  this  subject  were  presented  for  decision. 
On  examining  the  cases  in  which  these  questions  were  raised,  we 
observe,  that  though  it  was  very  strenuously  debated,  whether  a  state- 
ment of  facts  could  consist  of  the  evidence  taken  on  the  trial,  it  was 
not  denied,  nor  doubted,  that  the  judge  could  make  an  abstract  of  the 
material  facts  as  deduced  from  the  evidence,  and  send  it  up  for.  this 
tribunal  to  act  on,  in  reviewing  the  judgment  rendered  below.  Mak- 
ing an  abstract,  necessarily  supposes  the  rejection  of  part,  and  the 
right  in  the  judge  to  decide  what  he  shall  include,  and  what  he  shall 
leave  out  in  the  statement  he  signs.  If  the  power  be  thus  vested  in 
him  to  discriminate,  if  by  law  he  has  a  right  to  separate  the  wheat 
from  the  chaff,  and  the  statute  has  pointed  out  no  particular  mode  in 
which  it  shall  be  done,  we  cannot  deprive  a  party  of  having  his  cause 
re-examined  in  this  court,  because  the  judge  makes  the  separation, 
by  sending  up  all  the  material  testimony,  instead  of  sending  up  all 
the  material  facts,**  deduced  from  that  testimony.  Indeed  the  dis- 
pute appears  to  us,  one  rather  of  words,  than  of  things. 

Arriving  at  the  merits  and  commencing  our  investigation  with  the 
plaintiff's  title,  we  find  it  to  consist  of  a  grant  to  their  ancestor,  and 
bis  last  will  and  testament,  by  which  they  are  instituted  his  heirs. 

The  first  ground  of  defence  assumed  by  the  defendant,  is,  thai 
the^e  never  was  such  a  person  as  one  of  the  plaintiffe,  or  if  there 
were,  he  had  ceased  to  exist  at  the  commencement  of  the  suit. 

This  plea  presents  one  of  those  exceptions  which  are  known  to  our 
law  as  dilatory,  and  in  respect  to  which  the  general  rule  is,  that  they 
must  be  supported  and  proved  by  the  party  making  them.  Part.  8, 
tit.  8,  law  9;  Curia  Phillipica,  p.  1,  sec.  13,  no.  6  and  3.  This 
rule  however  is  subject  to  the  same  exception  in  regard  to  pleas  of 
this  kind,  as  in  other  matters;  namely,  that  where  the  defence  affir- 
matively set  up,  involves  a  negative,  the  proof  must  come  from  the 
other  side,  because  in  the  nature  of  things  a  negative  cannot  be 
proved.  Part.  3,  tit  14,  1.  2.  Powers  v.  Fouch6, 12  Martin,  73, 
The  objection  pleaded  in  this  case,  that  there  was  no  such  person  as 
one  of  the  plaintiffs,  contains  a  negative  which  throws  the  proof  on 
the  other  side,  that  such  a  person  did  exist.  That  proof  once  given, 
it  is  the  duty  of  the  defendant  to  furnish  the  evidence  which  will  sup* 
port  his  other  plea;  that  the  plaintiff  was  not  in  existence  at  the  time 
of  the  suit;  for  this  is  an  affirmation  which  if  true,  he  can  well  estab- 
lish, and  the  rule  is  that  where  the  issue  is  on  the  life  or  death  of  a 
person  once  existing,  the  burthen  of  the  proof  lies  on  the  party  assert- 
ing the  death.  Phillips  on  Evidence,  152.  The  plaintiff  has  estab- 
lished his  existence  by  the  will  of  his  father,  and  by  the  testimony  of 
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a  witness  that  he  lived  in  Spain.  The  defendant  has  not  supported 
his,  by  either  proof  or  presumptions;  though  the  law  has  furnished  an 
easy  mode  of  doing  so,  if  the  facts  in  the  case  would  have  authorised 
it.     Part.  3,  tit  3, 1.  19. 

The  counsel  for  the  defendant  has  referred  to  the  Curia  Phillipica, 
p.  1,  sect.  17,  no.  22,  to  show  that  where  the  existence  of  an  indivi- 
dual is  the  gist  of  an  action,  it  is  not  sufficient  to  prove  that  he  was 
once* alive,  but  that  his  actual  existence  must  be  established.  This 
passage  contains  nothing  contrary  to  the  rules  which  we  have  already 
intimated  must  govern  this  case;  indeed  it  is  an  authority  in  support 
of  them.  It  is  merely  an  enunciation  of  the  principle,  that  he  who 
affirms,  must  prove.  By  the  laws  of  Spain  if  suit  were  commenced 
for  poperty,  the  right  to  which  depended  on  the  death  of  another,  the 
plaintiff  was  obliged  to  furnish  testimony  of  the  decease  of  the  indi- 
vidual through  whom  he  claimed.  But  if  instead  of  the  death  of  a 
third  party  being  the  basis  of  the  action,  it  was  founded  on  his  ex- 
istence, as  where  the  claim  was  for  an  annuity,  pension,  or  salary 
dependent  on  his  life,  the  law  required  proof  of  that  existence,  ac- 
cording to  the  well  known  maxim  ei  incumbit  probatio  qui  dicit, 
non  qui  negat.  This  maxim  is  indeed  the  source  from  which  are 
derived  all  the  rules  we  find  scattered  through  the  books  of  Span- 
ish jurisprudence  on  the  subject  of  proving  the  decease  of  a  person. 
If  the  death  of  another  is  alleged,  it  must  be  established,  if  his 
life  is  affirmed,  it  must  be  proved,  but  if  one  hundred  years  have 
elapsed  since  his  birth,  this  presumption  will  supply  the  necessity  of 
offering  evidence  of  his  having  died.  We  have  already  seen  on 
whom  the  affirmative  devolves  in  this  case.  Ftbr.  Jiddic.  Part. 
2,  lib.  3,  cap.  1,  sec.  7,  no.  373;  Curia  Phillipica  juicio  Civil, 
1,  sec.  7,  no.  22;  Merlin,  Question  de  Droit,  vol.  I, p.  1;  2  Martin, 
138;  9  Martin,  264. 

But  if  we  were  to  admit  with  the  defendant,  that  the  proof  is  in- 
sufficient to  establish  that  such  a  person  as  Manuel  Gayoso  ever  ex- 
isted, the  defendant  would  be  in  no  way  benefitted,  for  then  the 
whole  estate  would  fall  to  Fernando  the  other  plaintiff. 

There  are  several  bills  of  exception  of  record  which  have  not  been 
noticed  on  argument.  They  have  been  examined,  and  it  does  not 
appear  to  us  any  error  has  been  committed  by  the  court  below;  except 
in  refusing  permission  to  the  defendant  to  read  the  deed  from  the  ex- 
ecutor to  Keene  for  any  other  purpose,  except  to  support  possession. 
We  think  the  defendant  had  a  right  to  read  the  deed  in  evidence,  to 
show  the  title  under  which  he  claimed.  As  however  it  comes  up  on 
the  record,  the  appellee  can  have  every  benefit  from  it,  he  could  have 
had,  if  regularly  received  in  the  court  below. 

The  title  of  the  plaintiffs  is  founded  on  a  grant  made  to  their 
lather  during  marriage,  and  it  has  been  urged  that  the  land  thus  ac- 
quired entered  into  and  made  a  part  of  the  community  subsisting  be- 
tween husband  and  wife.  Whatever  support  this  argument  may 
derive  from  the  practice  which  we  believe  has  prevailed  in  some 

40* 
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parts  of  the  state  to  regard  lands  granted  by  the  sovereign  as  property 
common  to  both  spouses:  it  is  certain  that  it  is  not  only  unsupported  * 
by  authority,  but  that  the  law  most  positively  says  it  shall  not  be 
common  to  both:  but  that  it  shall  belong  exclusively  to  the  indivi- 
dual to  whom  the  king  grants  it.  Novisima  Recop.  liv.  10,  tit.  4, 
4eyes  1,  4  y  5,  Febr.  p.  1. 

It  is  alleged  that  one  of  the  plaintiffs  has  suffered  four  years  to 
elapse  since  he  has  attained  the  age  of  majority  and  that  his  claim  is 
barred  by  prescription.  This  period  of  four  years,  within  which  the 
minor  was  required  by  the  Spanish  law  to  commence  suit,  applies 
solely  to  those  cases  where  the  contract  was  entered  into  in  due  form, 
and  where  in  consequence  of  lesion  in  the  contract,  relief  was  sought 
by  an  action  demanding  what  is  called  restitutio  in  integrum.  Febr. 
■p.  2,  lib.  3,  nos.  87,  91,  92  and  93;  Chesneau's  Heirs  v.  Saddler,  10 
Martin,  728.  But  where  the  property  was  alienated  contrary  to  the 
-forms  prescribed,  this  prescription  did  not  apply,  for  as  to  the  minor 
no  contract  existed,  and  consequently  no  action  was  necessary  to  set 
-it  aside.  Febr.  p.  2,  chap.  3,  sec.  1.  no.  71;  8  Martin,  619:  11  Ibid. 
716, 717.  It  is  unnecessary  to  examine  whether  the  defendant's  title 
is  such  a  one  as  enables  him  to  plead  the  prescription  of  ten  years, 
for  that  period  has  not  elapsed  since  cither  of  the  plaintiffs  has  ar- 
rived at  the  age  of  majority 

The  main  question  in  this  cause  is  the  validity  of  the  sale  from  the 
executor.  The  facts  necessary  to  be  stated  in  regard  to  that  sale  are 
shortly  these.  The  executor  Armesto  was  by  the  terms  of  the  will 
"without  intervention  of  justice  to  take  possession  of  the  testator's 
goods,  inventory  them,  appraise  them,  and  sell  them."  Sin  inter- 
venga  justicia  alguna,  tomen  posecion  de  mis  bienes,  verifiquen, 
invent  ario^  estimation,  y  venta;  and  for  the  better  enabling  him  to 
settle  his  estate,  he  by  a  subsequent  clause  in  the  will,  extends  the 
time  of  the  executorship  beyond  the  year  given  by  law.  Several 
years  after  the  death  of  the  testator,  a  decree  was  given  by  the  tribu- 
nals of  justice  under  the  late  government,  that  the  executor  should 
pay  a  debt  due  to  a  certain  Romana  Santillana.  Three  years  after 
the  decree,  eight  after  the  decease  of  the  plaintiff's  ancestor,  and 
subsequent  to  the  change  of  government,  the  executor  sold  at  private 
sale,  the  tract  of  land,  a  part  of  which  is  now  sued  for.  Three 
months  after,  the  attorney  in  fact  of  Santillana  signed  a  receipt,  in 
which  he  acknowledged  he  approved  of  the  sale,  because  the  execu- 
tor had  paid  him  3000  dollars,  due  his  principal.  The  first  question 
on  these  facts  is,  whether  the. power  of  the  executor  had  expired  at 
the  time  the  sale  was  made,  and  this  depends  upon  that  clause  in  the 
will,  by  which  the  authority  of  the  executor  is  extended  for  such 
time,  as  will  be  necessary  to  accomplish  the  object  of  his  appoint- 
ment If  the  testator  had  the  power  to  make  his  will  in  this  manner, 
it  necessarily  follows  the  executor 's  authority  did  not  cease,  until  the 
will  was  executed.  The  evidence  shows  the  succession  was  not 
settled  at  the  time  of  making  the  sale,  and  leaves  us  uninformed  of 
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the  causes  which  retarded  it.     We  therefore  conclude,  he  was  then 
in  the  legal  exercise  of  the  functions  conferred  on  him  by  the  will. 

But  the  great  difficulty  remains,  had  he  authority  to  dispose  of  the 
property  at  private  sale?  It  is  contended  on  the  one  side  that  he  had, 
because  the  will  directs  him  to  make  an  inventory,  estimation  and 
sale,  without  the  intervention  of  justice,  while  on  the  other  hand,  it 
is  urged  that  by  the  laws  of  Spain,  the  executor  is  forbidden  to  dis- 
pose of  property  except  at  auction;  and  as  the  land  now  sued  for 
belonged  to  minors,  the  formalities  prescribed  for  the  alienation  of 
their  immovables,  must  be  strictly  pursued. 

Much  weight  has  been  attached  to  the  testator's  authorising  the 
executor  to  sell  without  the  intervention  of  justice,  but  it  appears  to  us, 
that  little  can  be  given  to  this  circumstance.  If  selling  at  auction 
were  one  of  those  formalities,  which  belonged  exclusively  to  sales 
made  by  executors  under  the  decree  of  a  judge,  or  the  orders  of  a 
court,  it  might  indeed  be  contended  the  testator  had  waived  it.  But 
the  law  makes  no  such  distinction.  It  speaks  of  all  sales  made  by 
them,  and  of  course  includes  those  made  under  the  authority  of  the 
testator,  as  well  as  those  directed  by  a  judgment.  None  of  the  com- 
mentators within  our  reach  speak  of  any  exception.  Would  it  be 
proper  there  should  be  any?  We  think  not  The  power  conferred 
is  extensive,  and  liable  to  great  abuse.  None  of  the  formalities, 
therefore,  which  insure  publicity  to  the  sale  of  the  property,  and  a 
fair  price,  ought  to  be  dispensed  with.  Indeed  we  are  bound  to  pre- 
sume that  the  knowledge  of  the  existence  of  a  law  that  might  check 
the  abuse  of  this  extensive  power,  was  one  of  the  reasons  that  induced 
the  testator  to  confer  it. 

It  is  next  contended  that  the  terms  of  the  law  do  not  prohibit  pri- 
vate sales  by  the  executors;  they  only  direct  them  to  be  made  at 
auction.  What  force  this  argument  would  have  in  an  ordinary  case, 
need  not  be  considered.  In  regard  to  minors'  property  any  other 
mode  of  alienating  but  that  which  is  directed,  is  prohibited.  This  is 
•the  language  of  all  the  books,  and  it  is  the  doctrine  we  have  repeatedly 
acted  on.  Part.  6,  16.  18;  Ibid.  5,  5,  4;  Febr.  p,  2,  lib  .3,  chap.  3,  sec. 
I,  no.  68,80;  Francoise  v.  Delaronde,  8  Martin,  625;  Chesneau's 
Heirs  v.  Sadler,  10  Martin,  6. 

We  have  kept  this  case  long  under  advertisement,  to  satisfy  our- 
selves whether  a  distinction  did  not  exist,  in  regard  to  sales  of  minors' 
property,  made  by  executors,  and  those  made  by  tutors.  We  have 
found  in  the  law  a  difference  in  the  formalities  by  which  these  sales 
are  to  be  made,  but  we  have  found  none  in  the  necessity  of  pursuing 
those  prescribed,  and  we  dare  not  now  introduce  for  the  first  time, 
the  principle,  that  the  sale  of  the  immovable  property  belonging  to  a 
minor,  no  matter  by  whom  made,  can  be  legally  made,  unless  the  law 
is  exactly  pursued.  We  cannot  see  to  what  extent  such  an  innova- 
tion would  lead  us.  There  is  no  doctrine  in  our  jurisprudence  more 
firmly  established  than  that,  which  the  plaintiff  invokes.  It  makes  a 
part  of  the  legislation,  and  the  policy  of  all  those  nations  whose  laws 
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are  derived  from  the  same  source  as  ours,  to  stamp  as  null  and  void, 
the  alienation  of  the  property  of  persons  under  age,  when  the  forms 
prescribed  for  their  protection  have  not  been  pursued.  A  principle 
so  extensive,  and  which  has  taken  such  a  deep  root  in  the  institutions 
of  the  greater  portions  of  the  civilised  world,  should  be  approached 
with  caution,  and  ought  not,  except  on  the  soundest  reasons,  be  in- 
fringed by  this  court. 

It  has  been  pressed  on  us,  that  the  tutor  is  obliged  to  pursue  the 
formalities  of  the  law,  because  he  holds  his  authority  from  the  judge, 
but  that  the  executor  derives  his  from  the  deceased.  We  are  unable 
to  perceive  in  this  respect  any  difference  between  the  testamentary 
tutor,  and  the  executor;  both  derive  their  power  from  the  same  source. 
And  we  find  it  laid  down  as  law,  that  although  the  father  of  the  mi- 
nor, when  he  directs  a  particular  thing  to  be  sold  to  a  certain  person 
for  a  fixed  price,  dispenses  with  the  formalities  of  alienation;  yet  that 
a  general  power  in  the  will  to  sell,  in  removing  the  legal  prohibition 
to  alienate,  does  not  authorise  a  departure  in  the  tutor,  from  the  solem- 
nities necessary  for  the  sale  of  minors'  property.  Febr.  lib.  3,  cap.  3, 
sec.  1,  no.  12. 

Lastly,  it  has  been  urged,  the  plaintiffs  should  repay  the  purchase 
money  received  by  the  executors  before  they  can  take  back  the  land, 
as  the  price  had  been  applied  to  the  payment  of  the  judgment  debt  of 
the  ancestor. — This  it  appears  can  only  be  done  when  the  sale  has 
been  made  in  due  form,  and  the  minor  sue  for  restitution  in  integrum. 
Febr.  sect.  2,  c.  3,  p.  1,  no.  86.  Lopez  in  his  commentary  on  the  4th  law 
of  the  16th  title  of  the  6th  Partida,  says  indeed,  that  the  warranty  of 
the  executors  in  a  sale  descends  on  the  heirs,  but  this  of  course  means 
a  sale  made  according  to  law.  Supposing  this,  however,  to  be  a  case 
where  the  court  could  exercise  the  power  of  compelling  the  plaintiff 
to  do  equity;  the  proof  on  record  does  not  enable  us  to  say  what  is 
the  relative  value  of  the  land  sued  for,  to  the  whole  tract  sold.  Again, 
the  vendors  of  the  defendant  are  not  cited  in  warranty,  but  the  pos- 
sessors of  the  property  which  the  appellee's  immediate  vender  got  in 
exchange  for  that  now  claimed.  We  cannot,  in  this  suit,  examine  the 
rights  of  the  parties  growing  out  of  that  contract;  and  on  the  whole 
we  do  not  see,  if  we  had  the  power,  that  the  defendant  would  be  be- 
nefitted by  decreeing  to  him  that  portion  of  the  original  purchase 
money,  which  the  quantity  of  land  he  holds,  would  authorise  him  to 
demand. 

Ir  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled  avoided  and  reversed,  that  the  plain- 
tiffs do  recover  of  the  defendant  the  tract  of  land  mentioned  in  the  pe- 
tition, and  that  the  appellee  pay  costs  in  both  courts.* 

Workman,  for  the  plaintiffs. 

Hennen  and  Preston,  for  the  defendants. 

*  See  Francoue  c.  Deiaronde,  8  Martin^  619. 
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Lloyd  v.  Patterson  et  al.     I,  N*  S.  341. 

FIRST  District. 

Plaintiff  complained  that  defendants  wrongfully  sued  out  writs  of 
attachment  against  R.  &  T.  H.  Hasluck,  under  which  the  sheriff 
attached  on  board  plaintiff's  ship  a  quantity  of  tobacco  shipped  for 
Liverpool,  whither  the  ship  was  bound;  ship  was  detained  and  lost 
much  freight.  The  plaintiff  was  not  obliged  to  give  up  the  tobacco 
to  the  sheriff,  but  consented  to  remain  the  guardian  of  it.  He  has  no 
action  even  on  the  bond  if  the  attachment  was  wrongfully  sued  out, 
for  it  did  him  no  injury.  He  might  have  put  out  the  tobacco  and 
claimed  half  freight  from  the  sheriff. 


Allen  v.  Brown  et  al.     I,  N.  S.  344. 

Although  there  are  bat  two  members  of  a  firm,  it  does  not  follow  that  their  interest  is 

equal. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  claims  in  his  own  individual  and  separate 
right,  the  proceeds  of  a  certain  quantity  of  tobacco,  which  he  alleges 
to  have  come  into  the  hands  of  the  defendants,  as  being  the  property 
of  Allen  &  Gatewood — the  district  court  was  of  opinion  that  the 
evidence  adduced  in  the  case  did  not  support  the  allegations  of  the 
petition;  and  ordered  the  suit  to  be  dismissed,  and  from  this  judgment 
of  dismissal,  the  plaintiff  appealed. 

The  testimony,  as  it  appears  on  the  record,  shows  clearly  that  the 
tobacco,  which  forms  tjie  subject  of  the  present  contest,  was  shipped 
to  New  Orleans,  and  passed  into  the  possession  of  the  defendants,  as 
belonging  to  the  firm  of  Allen  &  Gatewood.  There  is  no  proof  that 
the  appellant  has  any  right  or  title  to  it,  except  the  joint  interest 
which  he  may  hold  as  a  partner  of  said  firm.    It  is  therefore  clear 
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that  the  evidence  does  not  correspond  with  the  allegations  of  the  pe- 
tition; and  consequently  does  not  support  the  plaintiff's  claim  to  the 
whole  amount  of  property  for  the  recovery  of  which  the  present 
action  is  instituted.  But  his  counsel  insists  that  he  may  recover  one 
half  as  being  a  joint  proprietor  with  Gatewood,  although  not  claimed 
in  that  capacity;  and  in  support  of  this  doctrine,  he  relies  on  the  case 
of  Canfield  v.  M'Laughlin — Bryan  and  Wife  v.  Moore,  Heirs,  &c 
which  were  decided  according  to  the  principles  established  in  the 
10th  law  of  the  17th  tit.  and  4th  book  of  Novis.  Becop. 

In  these  cases,  it  is  true,  that  full  effect  was  given  to  the  provisions 
of  the  law  therein  cited;  which  are  extremely  liberal  in  regard  to 
pleading.  In  the  present  case  the  evidence  does  not  cure  the  imper- 
fection of  the  plaintiff's  allegations;  for  it  does  not  show  the  amount 
of  interest  which  he  has  in  the  partnership  property.  Because  the 
partners  are  only  two,  it  does  not  follow  as  a  necessary  inference,  that 
their  interests  are  equal.  We  are  of  opinion  that  the  plaintiff's  rights 
are  not  ascertained  even  by  the  testimony  of  the  cause.  It  is  there- 
fore ordered,  adjudged  and  decreed,  that  the  judgment  of  the  district 
court  be  affirmed  with  costs. 

Pierce,  for  the  plaintiff. 

Morse,  for  the  defendants. 


Fisk  et  al  v.  Gannon.     I,  N.  S.  346. 

FIRST  District 

If  the  plaintiff  declare  on  a  written  contract,  he  cannot  give  evi- 
dence of  one  by  parol. 
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Walton  v.  Watson  et  al     I,  N.  S.  347. 

PARISH  Court  of  New  Orleans. 

Held,  the  acknowledgement  of  one  of  the  syndics  that  a  demand 
of  payment,  of  a  note  endorsed  by  insolvent,  had  been  made  of  the 
maker,  seems  not  good  proof  of  demand  in  an  ordinary  case;  but  is 
bad  when  the  syndic  is  a  partner  of  the  house  to  whose  benefit  the 
declaration  (if  legal  evidence)  would  have  enured.  In  a  concurso  all 
the  creditors  are  at  once  plaintiffs  and  defendants,  nor  is  there  any 
difference  between  the  syndics  and  those  who  nominate  them. 

The  absolute  insolvency  of  the  maker  may  excuse  from  the  neces- 
sity of  a  demand,  but  impending  insolvency  does  not:  this  is  precisely 
the  moment  when  the  need  of  a  demand  is  of  most  importance,  and 
diligence  may  secure  the  debt. 


Fanssier  v.  Faussier  et  al.     I,  N.  S.  350. 

PARISH  Court  of  New  Orleans. 

A  notarial  act  showing  that  the  wife,  authorised  by  the  husband, 
and  in  his  presence,  acknowledged  she  received  a  sum  of  money,  and 
discharged  her  father's  executors,  while  nothing  shows  that  the 
money  came  to  the  husband's  hands,  does  not  suffice  to  charge  hkn 
with  that  sum  on  a  separation  of  bed  and  board. 


48*  SUPREME  COURT. 


Vannorght  v.  Foreman  tt  al    I,  N.  S.  352. 

A  vendor  who  has  obtained,  from  his  vendee,  a  release  of  his  obligation  to  guarantee  the 

title  of  the  latter,  is  a  competent  witness  in  an  action  against  a  third  party. 
iTie  testimony  of  a  single  witness  suffices  to  prove  the  fortuitous  event  whereby  was  lost 

a  title  form  I  fag  literal  proof,  the  object  of  which  exceeds  500  dollars  in  value.    Bat 

perhaps  two  witnesses  would  bte  necessary  to  prove  Its  contents. 
Hie  action  of  warranty  which  first  vendee  had  against  his  vendor  n  not  transferred  to  a 

second  patches*  withoat  a  stipulation  to  that  effect. 

THIRD  Dtotrfct. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  and  appellant  claims  title  to  a  certain  slave 
as  set  forth  in  his  petition;  and  supports  his  claim  by  an  act  of  sale 
from  Samuel  Paxton  to  him,  made  in  authentic  form.  The  defendant 
Livingston  sets  up  a  title  to  said  slave,  derived  from  one  John  Black, 
who  claims  under  the  plaintiff  by  virtue  of  a  sale  made,  sous  seing 
privS,  which  is  alleged  to  have  been  lost  or  stolen  from  said  Black. 
The  title  being,  as  appears  by  the  evidence  of  the  case,  regularly  de- 
duced from  Black  to  the  present  claimant,  the  only  difficulty,  which 
the  cause  presents,  relates  to  the  sale  from  the  plaintiff  to  the  former. 

To  show  the  loss  of  the  written  title,  in  order  to  be  permitted  to 
introduce  testimonial  proof  of  its  contents,  the  testimony  of  Black, 
Vannorght's  vendee,  and  original  vendor  under  whom  the  defendant 
claims,  was  offered,  and  received  by  the  district  court;  in  consequence  . 
of  the  witness  having  been  released,  from  (he  obligation  of  warranty, 
by  his  immediate  vended.  Notwithstanding  this  release,  the  plaintiff's 
eounsel  objects  to  the  competency  of  said  witness;  to  the  sufficiency 
of  the  evidence  (admitting  trim  to  be  competent)  to  prove  the  allega- 
tions on  the  part  of  the  claimant,  and  also  to  his  credibility.  To  estab- 
lish his  competency,  We  ate  referred  to  P&Mitto,  8, 16, 19;  wherein 
it  is  declared  that  a  vendor  cannot  be  a  witness,  because  he  is  equally 
interested  with  the  defendant,  in  consequence  of  his  obligation  to 
guarantee  the  title  of  the  latter. 

Objections  to  the  competency  of  witnesses,  according  to  our  laws, 
are  founded,  on  a  supposed  improper  bias  on  their  minds,  arising 
either  from  strong  natural  affections,  such  as  exist  between  father  and 
son;  or  from  interest.  That  opposed  to  the  witness  in  the  present 
case,  is  of  the  latter  class;  and  if  the  release  from  his  vendor  destroys 
his  interest,  we  are  of  opinion  that  his  competency  is  thereby  restored. 

But  although  competent  to  testify,  it  is  insisted  on  by  the  counsel, 
for  the  plaintiff,  that  his  testimony,  unsupported  by  any  other,  is  not 
sufficient  to  establish  the  truth  of  the  feet,  in  support  of  which  it  is 
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introduced;  because  the  matter  in  dispute  exceeds  five  hundred  dol- 
lars, and  for  the  correctness  of  this  doctrine,  reference  is  made  to  the 
Code,  p.  310,  art.  243.  This  article  has  relation  to  covenants,  the  ob- 
jects of  which  maybe  appreciated  in  money;  and  differs  widely  from 
the  evidence  required  to  establish  a  simple  fact,  unconnected  with 
any  covenant.  To  the  rules  theretofore  established,  there  are  many 
exceptions  enumerated  in  the  Code;  and  it  is  clearly  not  applicable 
to  a  fortuitous  occurrence,  when  human  foresight  and  prudence  could 
have  no  agency  or  participation.  We  are,  therefore,  of  opinion  that 
the  testimony  of  a  single  credible  witness  is  sufficient  to  establish  the 
fortuitous  event  by  which  a  title,  forming  literal  proof,  may  have 
been  lost.  But  where  the  object  of  such  title  exceeds  five  hundred 
dollars,  perhaps  two  witnesses  would  be  necessary  to  prove  its  con- 
tents. In  the  present  case  there  are  two  who  prove  the  contents  of 
the  lost  instrument;  Black  being,  as  already  settled,  competent;  for 
we  have  him  and  Walsh,  the  writer  of  the  bill  of  sale,  who  was  also 
a  subscribing  witness. 

The  plaintiff's  counsel  has  assumed  in  argument  that  the  release  of 
Jeremiah  Black  to  John  the  witness,  although  it  destroys  the  obliga- 
tion in  warranty  of  the  latter  to  the  former,  does  not  release  him  from 
the  claims  which  subsequent  vendees  have,  as  successors  to  the  title 
derived  from  him,  the  original  vendor. 

When  a  purchaser  is  sued  for  property  which  he  has  bought,  he  may, 
nay  it  is  his  duty  by  law,  if  he  means  to  resort  to  the  vendor,  to  cite 
him  in  guaranty;  provided  he  be  bound  to  warrant  the  title  of  the 
thing  sold.  The  action  of  warranty  ought  regularly  to  be  brought 
against  the  immediate  seller,  his  heirs,  or  successors  to  all  his  rights. 
See  Poth.  Contra t  de  Vente,  no.  110.  If  a  second  vendor  be  evicted, 
the  seller  to  him  can  commence  an  action  on  the  warranty  of  his  ven- 
dor, provided  he  be  bound  on  guaranty  to  the  last  purchaser.  But 
if  he  be  under  no  obligation  to  warrant  the  title  to  the  person  evicted, 
he  has  no  recourse  on  the  one  who  sold  to  him;  for  his  interest  in  re- 
lation to  the  warranty  ceases;  and  the  whole  retroactive  effect  of  this 
species  of  action  is  at  an  end.  Perhaps  a  seller  without  warranty 
could  effectually  cede  to  his  purchaser  any  right  of  action  which  he 
might  have  against  his  immediate  vendor:  but  we  are  of  opinion 
that  the  last  purchaser  is  not  by  law  subrogated  thereto.  See  Poth. 
Traiti  de  Vente,  no.  97,  and  Feb.  Part.  1,6.  11,  chap.  10,  no.  47.' 
The  obligation  to  warrant  the  thing  sold  is  personal  to  the  vendor; 
and  the  right  to  enforce  it,  is  not  ipso  facto  by  the  sale  transferred  to 
all  vendees  in  succession.  As  to  the  credit  which  ought  to  be  given 
to  Black's  testimony,  we  are  of  opinion,  after  weighing  all  the  evi- 
dence and  circumstances  of  the  case,  that  he  is  entitled  to  belief. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Preston,  for  the  plaintiff. 

M' Caleb,  for  the  defendants. 
Vol.  II.- 
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Hewes  et  a/,  v.  Pierce.     I,  N.  S.  357. 

Qu^ad  the  importation  and  entry  of  goods  at  the  custom  home,  the  consignee  is  consid- 
ered at  owner,  and  the  reel  owner  contracts  bo  debt  with  the  United  States  when  the 
consignee  makes  the  entry  and  gives  bond  for  duties. 

FIRST  District 

Poster,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  was  the  owner  of  certain  goods,  wares,  and  mer- 
chandise, shipped  from  Marseilles,  in  France,  consigned  to  the  house  of 
William  Fisk  &  Co.  of  this  city.  The  goods  were  regularly  entered 
at  the  custom  house,  and  the  bond  given  fot  the  duties  was  signed  by 
the  consignees  as  principals  and  by  the  plaintiffs  as  sureties.  The 
consignees  became  insolvent,  and  the  sureties  having  taken  up  the 
bond,  instituted  this  action  to  recover  the  amount  paid  by  them. 

The  general  issue,  payment,  and  a  plea  that  the  bond  was  signed 
for  the  accommodation  of  the  consignees,  were  pleaded. 

The  cause  was  submitted  to  a  special  jury  of  merchants,  who,  in 
opposition  to  a  charge  of  the  court,  found  for  the  defendant  The 
plaintiffs  appealed. 

The  allegations,  which  we  have  just  stated  to  be  contained  in  the 
petition  were  proved  on  the  trial.  The  only  other  facts  established  of 
much  importance  were — that  the  plaintiffs  at  the  time  they  signed 
the  bond,  did  not  know  who  was  the  owner  of  the  goods,  and 
that  the  defendant,  previous  to  the  failure  of  Fisk  &  Co.,  had  paid 
them  the  amount  of  the  duties  for  which  the  bond  was  given. 

Such,  in  a  few  words,  are  the  facts  of  a  case,  the  discussion  of  which 
has  taken  so  extensive  a  range.  We  think  the  examination  we  are 
obliged  to  make  into  the  right  of  the  parties  will  be  best  conducted  by 
confining  ourselves  to  an  inquiry;  First,  as  to  what  support  the  ac- 
tion can  derive  from  the  statute  laws  of  the  United  States,  under 
which  the  bond  was  taken;  and  secondly,  upon  the  general  principle, 
that  the  surety  who  pays  a  debt  is  subrogated  to  all  the  privileges  and 
actions  of  the  creditor. 

Upon  the  first  point,  we  have  not  had  the  slightest  difficulty,  and  a 
reference  to  the  language  used  in  the  act  of  congress,  is  sufficient  to 
show  there  is  no  foundation  for  any.  The  55th  section  of  the  act  to 
Tegulate  the  collection  of  duties  on  imports  and  tonnage  (Bioren's 
Laws,  197)  provides  that  if  the  principal  in  any  bond  which  shall  be 
given  to  the  United  States  for  duties  on  goods,  wares  and  merchan- 
dise imported,  or  other  penalty,  either  by  himself,  his  factor,  agent,  or 
other  person  for  him,  shall  be  insolvent,  or  if  such  principal  be  de- 
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ceased,  and  his  property  shall  have  come,  &o.  &c,  if  the  surety  on 
said  bond,  his  executors,  &c.,  shall  pay  to  the  United  States  the  money 
due  upon  such  bond  or  bonds,  such  surety  or  his  representatives,  shall 
have  and  enjoy  the  like  advantage,  priority  and  preference,  on  the 
estate  and  effects  of  such  insolvent,  and  deceased,  as  are  reserved  and 
secured  to  the  United  States. 

This  act  subrogates  the  surety  to  all  the  rights  which  the  United 
States  had  on  the  principal.  Our  inquiry  then  on  this  branch  of  the 
subject  lies  within  the  narrowest  compass  possible,  it  is  simply  to  as- 
certain who  was  principal;  for  it  would  avail  the  plaintiffs  little,  on 
this  branch  of  the  case,  if  we  agreed  with  them  that  the  defendant  was 
liable  to  the  government  on  a  contract  for  the  duties,  formed  by  the 
importation  of  his  goods.  The  statute  does  not  subrogate  them  to  alj 
the  rights  of  the  United  States;  it  is  only  the  right  as  it  regards  the 
principal,  on  the  bond,  on  which  the  appellants  became  sureties. 

A  perusal  of  the  different  provisions  found  in  the  acts  of  congress  on 
this  subject  has  satisfied  us,  that  quoad  the  entry  of  goods,  and  giving 
bonds  for  the  duties,  the  consignee  is  considered  to  stand,  in  relation 
to  the  government,  as  owner,  and  that  he  is  regarded  in  the  execution 
of  these  instruments,  not  as  agent,  but  as  principal.  Indeed  congress 
have  expressly  said  so,  for  the  62d  section  of  the  act  already  quoted, 
declares,  that  for  the  purposes  of  that  act,  the  goods,  wares,  and 
merchandise  imported  shall  be  deemed  and  held  to  be  the  property  of 
the  person  to  whom  they  are  consigned.  See  also  Ingersoll's  Digest, 
206,  207,  208,  210,  224,  229,  231 . 

Were  it  otherwise,  the  government  have  poorly  secured  themselves 
aginst  fraud,  and  imposition.  The  consignee,  considered  as  agent, 
would  in  that  hypothesis  come  under  no  personal  responsibility — and 
in  lieu  of  it,  they  would  have  that  of  the  owner,  who  is  frequently  a 
foreigner,  residing  in  other  countries,  and  almost  always  a  stranger 
to  those  who  accept  these  instruments.  How  wide  a  door  this  sys- 
tem would  open  to  deceit,  and  unfair  dealing,  how  strongly  it  would 
lead  men  into  temptation,  and  how  wholly  inadequate  it  would  be  to 
secure  to  the  United  States  a  certain  collection  of  the  revenue,  it  is 
unnecessary  for  us  to  explain.  The  inconveniences  which  must  attend 
it  are  too  great  to  permit  us  to  suppose  it  could  ever  have  been  con- 
templated by  the  national  legislature,  and  we  close  our  observations 
on  this  point,  by  concluding  with  Judge  Story,  that  it  is  beyond  all 
doubt  the  owners,  or  consignees,  owe  the  duties,  and  that  they  are 
the  persons  to  whom  the  law  gives  a  credit.     1  Mason,  498. 

So  far  then  as  the  plaintiffs  have  endeavored  to  maintain  this  action, 
under  the  act  of  congress,  subrogating  them  to  the  rights  and  privi- 
leges of  the  United  States,  we  think  they  have  failed. 

The  second  point  is,  that  by  the  laws  of  this  state,  the  surety,  who 
pays  the  creditor,  is  subrogated  to  all  his  rights,  actions  and  privileges. 
This  proposition  we  believe  to  be  correct,  and  in  our  jurisprudence  it 
is  carried  so  far  that  if  there  be  several  debtors  bound  in  solido,  the 
surety  of  one  of  them,  who  has  paid  the  creditor,  has  a  right  to  exer 
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cise  all  his  actions,  not  only  against  the  debtor,  for  whom  he  expressly 
became  surety,  but  also  against  the  other  co-debtors.  Civil  Code, 
290, 151;  Ibid.  430, 14,  15;  Pothier,  Traite  des  Obligations, part  6, 
sec.  2,  no.  520,  /.  \7,ff.  defid.  1.  47,  ff.  de  heat.  Hence,  in  the  case 
before  us,  if  it  should  appear  the  defendant  owed  the  United  States,  on 
a  contract  created  by  the  entering  of  his  goods  at  the  custom  house, 
there  is  no  doubt  the  plaintiffs  are  subrogated  to  all  the  rights  which 
accrued  to  the  government  under  that  contract.  This  compels  us  to 
an  examination  of  a  question,  on  which  it  appears  two  of  the  judges 
of  the  Supreme  Court  of  the  United  States  sitting  vXnisiprius  have 
expressed  opinions,  directly  in  opposition  to  each  other,  and  on  which 
we  feel  there  is  considerable  difficulty.  For,  on  a  matter,  connected 
with  the  fiscal  regulations  of  the  general  government,  we  may  well 
doubt,  when  the  judges  of  that  court  are  found  to  differ. 

We  have  anticipated  on  the  first  point  many  observations  that 
might  properly  have  found  a  place  here.  The  provisions  of  the 
statute  already  quoted,  show  that  quoad  the  importation  of  goods, 
and  their  entry,  the  consignee  was  not  only  considered,  but  declared 
to  be  the  owner.  This  appears  to  us  to  preclude  all  inquiry  whether 
another  person  be  not  responsible  as  owner,  for  there  cannot  be 
two  owners  for  the  same  thing.  Joint  ownership,  indeed,  wheh  seve- 
ral persons  have  a  right  to  claim  portions  of  a  thing  the  law  recogni- 
ses, and  the  mind  readily  conceives,  but  the  moment  one  person  is 
made  entire  owner,  no  other  person  can  be  held  such.  The  very 
words  ex  vi  termini  exclude  the  idea  of  participation.  We  cannot, 
therefore,  raise  liability  on  the  ground  that  the  property  belonged  to 
the  consignor,  when  the  United  States  themselves  have  said,  that  for 
the  purpose  of  revenue,  that  property  shall  be  taken  to  belong  to  the 
consignee. 

Deciding  thus,  in  pursuance  of  the  strict  letter  of  the  law,  we  give 
effect  to  the  intention  of  the  parties;  for,  independently  of  the  pre- 
sumptions which  belong  to  such  a  transaction,  we  have  express  evi- 
dence that  the  security  was  furnished  by  the  plaintiff  from  motives 
personal  to  the  consignee,  and  from  an  understanding  between  them, 
that  they  should  accommodate  each  other,  by  mutually  signing  bonds 
of  this  kind: — we  make  the  provision  of  the  statute  do  justice;  for 
the  defendant  has  already  paid  Fisk  &  Co.  and  it  is  more  equitable 
the  plaintiffs  who  trusted  the  consignee  should  lose  by  him,  than  that 
the  defendant  should  be  held  responsible  not  only  for  his  own  con- 
tract, but  for  those  of  others,  and  finally  we  promote  the  ease  and 
convenience  of  trade,  for  it  would  greatly  cramp  its  foreign  opera- 
tions, if  the  shipper  of  the  goods,  after  forwarding  to  the  consignee 
funds  to  pay  the  duties,  was  obliged,  in  addition  to  the  right  given  to 
government  on  his  goods,  to  be  subject  to  the  collateral  engagements, 
which  that  consignee  and  other  persons  might  have  entered  into. 

The  judgment  of  the  district  court  is  therefore  confirmed  with 
costs. 

Maybin,  for  the  plaintiffs. 

Ripley,  for  the  defendant. 
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May  hew  v.  Paxton.     I,  N.  S.  364. 

FIRST  District, 

This  case  came  up  with  the  same  certificate,  held  to  be  insufficient 
in  Moulon  v.  Brandt,  10  Martin,  669.    Dismissed. 


Montillet  v.  Bank  United  States.    I,  N.  S.  365. 

He  who  undertakes,  though  gratuitously,  the  busmen  of  Mother,  is  bound  to  indemnify 

the  latter  from  the  consequence  of  hie  neglect  of  the  business  undertaken. 
A  bank  is  responsible  for  the  notary  it  employs. 

FIRST  District 

Mjueltin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  stated  that  he  deposited  in  the  office  of  the  defen- 
dants a  promissory  note  for  collection,  in  order  that  if  not  paid  at 
maturity,  it  might  be  protested  and  due  notice  given  to  the  endorsers, 
according  to  the  laws,  usages  and  customs  of  banks  and  merchants, 
which  the  defendants  promised  to  do,  faithfully  and  diligently  for  a 
valuable  consideration  to  them  paid  by  the  plaintiff,  yet  the  defen- 
dants did  not  faithfully  perform  their  said  duties,  but  did  so  carelessly, 
negligently  and  illegally  perform  it,  that  A.  L.  Duncan,  one  of  the 
endorsers,  was  exonerated  from  all  liability. 

The  general  issue  was  pleaded;  there  was  judgment  for  the  defen- 
dants, and  the  plaintiff  appealed. 

The  plaintiff  introduced  in  evidence,  in  the  court  a  qud,  the  record 
of  the  suit  in  which  Duncan  was  discharged  and  the  proceedings 
against  the  creditors  of  the  maker,  payee  and  anterior  endorsers  to 
establish  their  insolvencies. 

The  cashier  of  the  branch  bank  of  the  United  States  at  New  Off- 
bans  deposed  that  there  is  a  notary  public,  employed  by  the  branch, 
to  protest  unpaid  notes,  that  after  the  protest,  he  returns  the  note  ami 
protest,  with  his  charge  of  two  dollars,  which  are  immediately  charged 
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to  the  owner  of  the  note  and  paid  to  the  notary.  Before  the  first  of 
December  last,  this  notary  was  not  required  to  give  security.  The 
bank  charges  no  commission  for  collecting  notes;  nor  does  it  receive 
any  part  of  the  two  dollars  charged. 

It  was  admitted  that  the  note,  mentioned  in  the  petition,  was  de- 
posited in  the  branch  for  collection;  and  that  on  the  26th  of  December 
1820,  Pedesclaux  was  the  notary  employed  by  the  bank  to  protest 
notes. 

The  clerk  of  the  Supreme  Court  was  introduced  to  establish  the 
amount  of  the  fees  paid  by  the  plaintiff,  on  the  appeal,  in  his  suit 
against  Duncan;  those  of  the  district  court  were  admitted. 

The  defendants  introduced  three  witnesses,  Robel,  Kerr  and 
Michoud,  to  prove  that  the  note  had  been  fraudulently  obtained  from 
the  payee,  and  that  partial  payments  were  made  on  it. 

The  record  of  the  suit  against  Duncan  shows  that  he  was  exone- 
rated, because  the  notice  of  the  protest  was  given  by  the  notary,  to  a 
person  believed  to  be  his  agent,  but  who  did  not  appear  to  be  a  pro- 
per person  to  whom  such  notice  might  be  given. 

The  district  judge  considered  the  defendants  as  gratuitous  agents, 
and  as  such  liable  for  gross  negligence  only. 

Banks  hold  themselves  out  as  the  agents  of  owners  of  notes  or  ne- 
gotiable paper;  they  find  their  interest  in  acting  as  such.  But  even, 
if  they  derived  no  advantage  from  it,  they  would  be  bound  to  act 
correctly  in  the  performance  of  the  assumed  duty.  No  one  is  bonnd 
to  attend  to  the  concerns  of  another,  even  when  a  compensation  for 
the  trouble  attends  it,  yet  he  who  undertakes  it,  even  gratuitously  is 
bound  to  indemnify  the  person  whose  business  is  undertaken  from 
the  consequences  of  the  agent's  negligence. 

In  the  case  of  Crawford  v.  the  Louisiana  State  Bank,  determined 
in  this  court  a  few  days  ago,  the  principal,  indeed  the  only  important 
question  in  the  present,  was  examined,  and  we  held  that  the  holder 
of  a  bill,  lodged  for  collection,  is  bound  to  use  the  same  diligence  to 
give  notice  of  non-acceptance,  as  an  endorser.  See  the  authorities 
there  cited  and  reasons  given. 

It  cannot  avail  the  defendants  that  the  plaintiff  neglected  suing  an- 
terior endorsers — it  suffices  that  by  the  defendants'  neglect  he  lost  a 
recourse  against  Duncan; — nor  that  the  note  may  originally  have  been 
obtained  by  fraud,  while  it  is  not  urged  that  the  plaintiff  participated 
therein. 

The  bank  are  responsible  for  the  conduct  of  the  persons  they  em- 
ploy. The  notary,  in  undertaking  to  give  notice,  did  so  as  a  private 
individual.    It  is  no  part  of  his  official  duties. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided,  and  reversed,  and  that  the 
plaintiff  recover  the  balance  of  the  note,  viz:  the  sum  of  eight  hun- 
dred and  sixty  dollars,  with  interest  from  the  inception  of  the  suit  and 
costs  in  both  courts. 

Morse,  for  the  plaintiff. 

Smith  and  Conrad,  for  the  defendants. 
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Turner  v.  Collins.     I,  N.  S.  369. 

The  court  of  probates  hae  not  jurisdiction  of  a  demand  against  a  surviving1  partner  for  a 

partnership  debt 
If  books  which  were  delivered  to  be  bound  are  not  returned,  the  binder  owes  damages 

for  his  non-compliance,  and  if  absent  an  attachment  may  issue  to  seize  his  goods. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  states  that  on  the  12th  of  February,  1822,  he  placed 
in  the  hands  of  Francis  Croft,  one  of  the  firm  of  Collins  &  Croft  of 
Philadelphia,  a  complete  set  of  Rees9  Cyclopedia,  for  the  purpose  of 
having  the  same  bound,  and  returned  in  a  reasonable  time;  that  they 
have  failed  to  comply  with  their  engagement,  and  that  he  is  entitled 
in  consequence  of  said  failure,  to  recover  the  price  which  the  said 
books  cost  him,  with  damages  and  costs. 

An  attachment  is  prayed  for  against  the  property  of  Collins  &  Croft, 
and  judgment  against  Collins,  the  surviving  partner. 

The  attorney,  appointed  in  the  court  below,  pleaded  several  pleas 
in  defence,  which,  in  argument  before  this  tribunal,  have  been  reduced 
to  the  following  points. 

1.  That  the  plaintiff's  cause  of  action,  as  set  forth  in  his  petition, 
will  not  warrant  or  authorise  an  attachment,  as  it  is  not  alleged  that 
the  property  of  the  plaintiff  was  either  lost  or  so  damaged  by  the 
defendant's  neglect,  as  to  resolve  the  obligation  of  re-delivery  into 
specific  or  certain  damages. 

2.  That  the  cause  is  exclusively  of  probate  jurisdiction. 

3.  That  the  shipment  of  the  books,  and  the  undertaking  to  have 
them  bound  and  re-delivered,  were  out  of  the  course  of  the  business, 
in  which  Collins  &  Croft  were  engaged,  and  as  there  is  no  proof 
that  the  books  ever  reached  Collins,  he  cannot  in  any  manner  be  made 
responsible. 

The  second  point  which  supposes  a  want  of  jurisdiction  is  the  first 
to  be  examined,  for  if  found  correct,  an  inquiry  into  the  others  will  be 
unnecessary. 

Repeated  decisions  of  this  court,  grounded  on  the  provisions  of  the 
Civil  Code,  have  settled,  that  when  an  estate  is  vacant,  or  represented 
by  the  heirs  who  have  accepted  with  the  benefit  of  an  inventory,  the 
court  of  probates  has  sole  and  exclusive  jurisdiction  of  the  liquidation 
and  settlement  of  all  demands  against  it,  and  that  all  persons  wh6 
have  claims  must  present  themselves  there  for  payment  If  then  the 
demand  were  against  Croft's  estate,  there  can  be  no  doubt  that  the 
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district  court  could  not  take  jurisdiction  of  the  cause;  but  the  question 
here  is,  whether  the  exclusive  jurisdiction,  which  the  court  of  probates 
exercises  over  the  estates  of  deceased  persons,  prevents  property 
belonging  to  their  successors,  which  may  be  held  in  common  with 
another,  from  being  seized  by  attachment,  on  a  suit  against  the  joint 
owners? 

We  think  it  does  not.  The  moment  the  partnership  is  dissolved 
by  the  death  of  one  of  the  partners,  the  survivors  and  the  heirs  of  the 
deceased  become  joint  owners  of  the  property  belonging  to  the  part- 
nership, and  the  former  have  a  right  to  a  division.  For  this  purpose, 
the  court  of  probates  has  not  exclusive  jurisdiction;  any  of  our  district 
courts  can  rightfully  take  cognisance  of  a  suit  for  that  purpose.  If 
this  position  be  correct,  and  we  see  no  reason  to  doubt  it,  it  would 
seem  to  follow  as  a  consequence,  that  a  seizure  made  by  a  creditor, 
the  effect  of  which,  as  to  the  succession  of  the  deceased,  is  only  to 
produce  a  partition  of  the  property  held  in  common,  can  be  made 
under  the  authority  of  any  of  our  courts,  who  have  otherwise  juris- 
diction of  the  person,  and  the  amount  claimed. 

On  the  first  point  we  are  of  opinion  the  claim  of  the  petitioner  fully 
authorises  the  writ  of  attachment,  if  it  be  true,  as  he  alleges,  (and  all 
the  allegations  in  the  petition  for  the  purpose  of  this  inquiry  must  be 
taken  as  true,)  that  he  delivered  his  books  to  the  defendant,  and  that 
die  time  is  elapsed  within  which  they  were  to  be  returned,  the  latter 
most  assuredly  owes  damages  for  the  non-execution  of  his  agreement, 
and  a  very  proper  criterion  of  these  damages  is  the  price  which  the 
property  cost  Civil  Code,  268, 42.  If  they  were  even  delivered,  with* 
out  an  express  stipulation  as  to  the  time  they  were  to  be  given  back, 
but  with  a  promise  that  they  should,  suit  might  be  brought  for  a  non 
compliance  of  this  contract  within  a  reasonable  time;  and  what  would, 
or  would  not  be  a  reasonable  time,  appears  to  this  court,  a  question  to 
be  investigated  on  the  trial  on  the  merits,  not  on  a  motion  to  dissolve 
the  attachment. 

Neither  can  the  inquiry  suggested  by  the  third  point,  be  gone  into 
at  this  stage  of  the  proceedings.  Whether  the  contract  were  binding 
or  not,  cannot  be  examined  on  a  motion,  the  object  of  which  is  to 
ascertain  whether  the  defendant  be  properly  in  court 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  this 
case  be  remanded  to  the  district  court  to  be  tried  on  its  merits,  and 
that  the  appellee  pay  the  costs  of  this  appeal 

Preston,  for  the  plaintiff. 

Abr«e,  for  the  defendant 


i 
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Robson  v.  Early.    I,  N.  S.  373. 

Possession  is  not  evidence  of  property  in  a  note,  the  title  to  which  appears  on  inspection ' 

to  be  in  another.* 

EIGHTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 
The  defendant  was  sued  on  a  promissory  note  which  he  had  execu- 
ted in  favor  of  the  plaintiff.  When  produced  on  trial,  it  appeared  to 
be  assigned  by  the  payee  to  W.  &  D.  Flower.  An  objection  was 
taken  to  its  being  read  in  evidence,  as  the  legal  interest  in  the  note 
was  in  the  assignees;  the  plaintiff  applied  for  leave  to  strike  out  the 
endorsement  he  had  made  on  it,  the  court  refused  him  permission  to 
do  so,  and  gave  judgment  for  the  defendant. 

This  appeal  brings  before  us  a  case  involving  the  very  same  prin- 
ciple with  that  lately  decided  in  this  court,  in  the  suit  of  William  & 
D.  Flower  v.  Thompson.  We  there  held  that  possession  of  a  bill  was 
not  in  itself  evidence  of  property,  when  the  legal  interest  appeared  to 
be  vested  in  another  party.  That  case  decides  this;  and  we  refer  to 
it  for  the  several  authorities,  on  which  we  came  to  the  conclusion 
there  expressed.  The  bringing  up  this  case,  so  soon  after  the  decision 
of  that  just  referred  to,  has  induced  us  to  look  again  into  the  books 
which  afford  us  information  on  this  subject;  the  only  thing  we  have 
found  worthy  of  remark  is,  that  in  the  case  of  Welsh  v.  Lindo,  the 
Supreme  Court  of  the  United  States,  decided  that  the  mere  possession 
of  a  note,  which  the  plaintiff  had  assigned  to  another,  was  not  evi- 
dence of  property  without  a  reassignment  or  receipt,  and  that  in  the 
case  of  Dugan  v.  the  United  States,  they  declared,  after  an  examina- 
tion of  all  the  cases,  which  they  state  cannot  be  reconciled,  that  pos- 
session of  a  note  or  bill  of  exchange  was  evidence  of  property, 
although  the  possessor's  endorsement  was  on  it.  7  Cranch,  153;  3 
Wheaton,  183.  We  see  no  reason  to  doubt  the  correctness  of  the 
opinion  already  expressed  by  this  court. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 

Preston,  for  the  plaintiff. 

*  This  doctrine  in  which  oar  courts  put  themselves  in  conflict  with  the  commercial 
tribunals  of  (perhaps)  every  country,  appears  to  be  latterly  discountenanced. 
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Norton  v.  Ormsby.     I,  N.  S.  375. 

A  lessee,  after  transferring  his  whole  interest  in  the  lease,  cannot  exercise  the  rights  of  a 

sub-lessor. 

PARISH  Court  of  New  Orleans. 

In  this  case  Martin,  J.,  said: — The  evidence  shows  that  Vannorght, 
the  original  lessee,  sold  his  lease  (that  is  to  say  the  right  of  occupying 
the  premises  during  the  unexpired  part  of  the  term,  for  which  they 
had  been  leased  to  him)  to  M'Carty,  for  a  specific  sum,  which  he 
directed  to  be  paid  to  the  present  defendant,  and  that,  for  this  purpose, 
M'Carty  executed  six  promissory  notes. 

Vannorght,  the  original  lessee,  had  a  right  to  make  a  sub-lease,  or 
to  transfer  his  lease.     Civil  Code,  374,  art.  9. 

If  he  had  made  a  sub-lease,  the  sub-lessee  would  have  been  bound 
to  pay  him  the  rent,  as  to  a  landlord,  and  would  have  been  entitled 
to  claim  from  the  sub-lessor  whatever  a  lessee  may  claim  of  a  land- 
lord. If  by  accident  the  buildings  leased  had  been  totally  or  partially 
destroyed,  the  sub-lessee  might,  according  to  the  nature  of  the  case, 
have  claimed  a  diminution  of  the  rent  or  the  cancelling  of  the  lease. 
Ibid.  art.  20. 

By  transferring  or  selling  his  lease,  Vannorght,  as  he  did  not  un- 
dergo the  obligations  of  a  sub-lessor,  did  not  acquire  any  of  a  sub- 
lessor's rights  or  privileges.  He  had  no  rent  to  demand.  The  con- 
sideration of  the  sale,  or  transfer,  does  not  differ  in  its  nature  from 
the  price  or  consideration  of  the  sale  of  a  tract  of  land,  a  chattel,  an 
incorporeal  right,  or  a  debt 

This  price,  once  agreed  upon,  might  have  been  retained,  even  if 
the  leased  buildings  were  consumed  by  fire.  The  defendant,  to  whom 
this  price  was  to  be  paid,  took  notes  payable  to  herself,  with  the  con- 
sent of  Vannorght,  the  vendee,  the  object  of  whose  bounty  she  was. 
Nothing  shows  that  either  Vannorght,  or  she,  contracted,  towards 
M'Carty,  the  obligations  of  a  sub-lessor. 

It  is  true,  one  of  the  witnesses  deposes,  that  M'Carty  was  to  pay 
the  rent,  and  this  he  heard  from  M'Carty  and  the  plaintiff.  But 
M'Lean,  one  of  the  defendant's  witnesses,  who  was  the  person  who 
drew  the  notes,  expressly  swears,  that  the  notes  were  "  the  price  of 
the  lease,  sold  by  Vannorght  to  M'Carty."  It  does  not  appear  that 
Vannorght  retained  any  interest  in  the  leased  premises,  nor  transferred 
any  to  the  defendant,  except  the  right  of  receiving  the  price,  for  which 
the  lease  was  sold. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed  with  costs. 
Lobdell,  for  the  plaintiff. 
Preston,  for  the  defendant. 


Debuys  et  al.  v.  Yerby,  Executor.     I,  N.  S.  380. 

An  attachment  will  not  lie  against  a  non-resident  executor. 

An  attorney  appointed  by  the  court,  cannot  give  jurisdiction  by  pleading  informally. 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  action  was  commenced  by  attachment  against  an  executor,  a 
resident  of  the  state  of  Mississippi,  who  had  taken  out  letters  testa- 
mentary there. 

The  attorney  appointed  to  defend  the  absent  debtor,  pleaded  that 
he  was  not  liable  to  be  sued,  in  the  manner  and  form,  in  which  the 
action  was  brought;  and  that  the  facts  alleged  in  the  petition  Were 
not  true. 

It  appears  to  the  court  that  there  are  insurmountable  objections  to 
the  course  which  the  plaintiffs  have  pursued. 

By  our  laws  the  debtor  must  reside  permanently  out  of  the  state 
to  authorise  the  writ  of  attachment.  The  affidavit  in  this  case  States 
that  the  estate  of  H.  Hunter  is  indebted  to  the  petitioners.  This  alle- 
gation does  not  bring  the  plaintiffs  within  the  act.  The  person  in- 
debted must  be  a  non-resident,  and  as  the  executor  was  not  person- 
ally indebted,  his  absence  could  not  be  a  sufficient  ground  for  this 
proceeding. 

Property  found  in  our  state,  belonging  to  the  succession  of  one  who 
has  died  abroad,  and  left  no  heirs  here,  is  a  vacant  estate,  and  must 
be  administered  by  a  curator;  and  when  a  creditor  wishes  to  be  paid 
out  of  it,  he  should  obtain  letters  of  curatorship.     19  Martin,  106. 

Decisions  in  one  of  our  sister  states,  under  laws  nearly  similar  to 
our  own,  are  in  conformity  with  the  ideas  we  have  uniformly  ex- 
pressed on  this  subject.     See  2  Dallas,  73  and  97. 

The  court  of  probates,  it  appears  to  us,  had  exclusive  jurisdiction 
of  this  case,  and  an  attorney  appointed  in  the  court  below,  could  not 
by  an  informality  in  pleading  give  jurisdiction,  when  the  whole  pro- 
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ceedings  were  coram  nonjudice.  It  is  therefore  unnecessary  to  ex- 
amine if  the  pleas  put  in,  were  sufficiently  formal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  against  the  plaintiffs,  as  in  case  of  nonsuit,  with  costs  in 
both  courts. 

Canon,  for  the  plaintiffs. 

Preston,  for  the  defendant. 


Rogers  v.  Parmetti.     I,  N.  S.  382. 

Answers  to  interrogatories  cannot  be  divided. 

FIRST  District. 

The  plaintiff  annexed  to  his  petition  an  interrogatory,  calling  on 
the  defendant,  to  say  whether  the  signatures  affixed  to  the  notes  on 
which  the  suit  was  brought,  had  not  been  written  by  him. 

The  defendant  answered  they  were,  but  that  he  had  never  received 
any  "legal,  valuable  or  good  consideration  therefor." 

The  plaintiff  filed  an  exception  to  the  last  part  of  the  answer,  on 
the  ground  that  it  was  uncalled  for  by  the  interrogatory. 

The  district  court  sustained  it  and  gave  judgment  for  the  plaintiff. 

Br  the  Court; — The  affirmance  of  this  judgment  depends  on  the 
correctness  of  the  opinion  of  the  court  below  directing  that  part  of  the 
answer,  which  sets  up  a  want  of  consideration,  to  be  stricken  out* 
We  think  the  judge  erred  in  so  deciding.  The  Civil  Code  in  express 
terms,  forbids  it.  Civil  Code,  314,  art.  254.  Such  also  appears  to 
have  been  the  ancient  law.  Cur.  Phil,  p.  2,  sect.  4,  Confesion,  no, 
3;  Febr.  lib.  3,  cap.  1,  sect.  7,  no.  285;  and  in  conformity  therewith 
have  been  the  decisions  of  this  court.     2  Martin,  211;  1 1  Ibid.  217. 

As  to  the  objection  drawn  from  the  general  terms  in  which  the 
want  of  consideration  is  set  up,  we  think  the  plaintiff  cannot  now  be 
benefitted  by  it.  If  the  answer  were  not  sufficiently  definite  to 
enable  him  to  meet  and  disprove  it,  he  should  have  filed  supplemen- 
tary interrogatories  and  compelled  the  defendant  to  make  more 
explicit  declaration.  Judgment  for  defendant,  as,  in  case  of  nonsuit, 
with  costs  of  both  courts. 
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Churchwardens  et  ah  v.  Peytavin.     I,  N.  S.  400. 

The  penalty  cannot  be  superadded  to  the  damages,  for  these  are  the  compensation  for  the 

damages  which  the  creditor  sustains. 
The  penalty  is  forfeited  only  when  the  debtor  is  in  mora.    Under  a  prayer  for  general 

relief  the  rent  of  the  premises  may  be  allowed. 

SECOND  District. 

Martin,  J.,  said: — The  injury,  which  the  plaintiffs  have  received, 
results  from  the  neglect  of  the  defendant,  to  pay  them  a  sum  of  two 
hundred  and  fifty  dollars,  which  became  due  on  the  19th  of  March, 
and  remained  unpaid  on  the  8th  of  April  following,  when  the  present 
suit  was  commenced. 

It  is  true,  the  defendant  bound  himself  to  pay  two  hundred  and 
fifty  dollars,  by  way  of  damages,  if  he  did  not  pay  the  rent  of  two 
hundred  and  fifty  dollars,  on  the  day  it  became  payable,  and  the  law 
has  provided,  that  "  when  the  contract  specifies  that  he,  who  fails  to 
execute  it,  shall  pay  a  certain  sum,  by  way  of  damages,  the  other 
party  can  recover  neither  a  larger  nor  smaller  sum;  Civil  Code,  268, 
art.  52;  and  the  worldly  fathers  of  the  parishioners  appear  entitled, 
under  this  provision  to  the  pound  of  flesh.  But  the  following  article 
(53,)  makes  an  exception  to  the  general  rule.  In  obligations  confined 
to  the  payment  of  a  certain  sum,  the  damages  arising  from  the  delay 
in  the  execution,  are  never  adjudged  to  exceed  the  interest  fixed  by 
law,  except  where  particular  rules  of  commerce  and  suretyship  govern 
the  case.  They  are  due  only  from  the  day  they  are  demanded,  ex- 
cept when  the  law  makes  them  accrue  of  right 

It  seems  to  us,  the  defendant  cannot  be  compelled  to  pay  one  hun- 
dred per  cent,  on  the  two  hundred  and  fifty  dollars,  which  he  was 
bound  to  pay  on  the  19th  of  March,  and  which  the  plaintiffs  officer 
refused  to  accept,  on  the  8th  of  April  following,  unless  one  hundred 
per  cent,  were  paid  for  the  delay.  * 

The  rescission  of  the  lease  is  prayed  for,  and  was  decreed.  This 
is  quasi  a  penalty,  and  the  clause  of  the  lease  in  which  it  is  stipulated, 
is  in  the  nature  of  a  penal  one.  A  penal  clause  is  that  by  which  a 
person,  to  secure  the  execution  of  an  agreement  binds  himself  in 
something,  in  case  of  non-execution.  Ibid.  284,  art.  126.  The  pen- 
alty cannot  be  superadded  to  the  damages;  for  these  are  the  compen- 
sation for  the  damages,  which  the  creditor  sustains.     Ibid.  art.  129. 

In  obligations,  confined  to  the  payment  of  a  certain  sum,  the  penalty 
resulting  from  the  delay,  is  like  damages  to  be  reduced  to  legal  inte- 
rest.    Fothier's  Obligations. 
Vol.  II.— 42 
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The  penalty  is  forfeited  only,  when  the  debtor  is  in  mora.  Even 
when  the  obligation  contains  a  day  of  payment.  Civil  Code,  287, 
art.  129. 

We  have  seen,  that,  in  obligations  to  pay  a  certain  sum,  interest, 
by  way  of  damages,  is  only  due  from  the  demand. 

The  district  court  erred  in  giving  judgment  for  the  five  hundred 
dollars,  and  the  rescission  of  the  lease. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  be 
annulled,  avoided  and  reversed. 

In  proceeding  to  ascertain  what  judgment  the  district  court  ought 
to  have  pronounced,  we  find  the  object  of  the  suit  is  not  the  recovery 
of  the  rent — it  was  not  the  matter  in  dispute,  but  the  exaction  of  the 
penalty,  or  heavy  damages  stipulated.  But  the  whole  case  is  stated, 
and  there  is  a  prayer  for  general  relief — and  under  this,  we  think 
judgment  ought  to  have  been  given  for  the  rent, 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  plaintiffs 
recover  from  the  defendant,  the  sum  of  two  hundred  and  fifty  dollars 
with  legal  interest,  from  the  judicial  demand,  and  costs  in  the  district 
court;  the  costs  in  this,  to  be  paid  by  the  plaintiffs  and  appellees. 

Workman,  for  the  plaintiffs. 

Dumoulin,  for  the  defendant. 


Packwood  v.  Richardson.     I,  N,  S.  405. 

A  possessor  in  good  faith  evicted,  does  not  lose  his  right  to  be  paid  for  improvements,  by 
neglecting  to  pray  for  them  in  the  answer  to  the  petitory  action. 

Whether  the  plaintiff  can  have  execution  to  deliver  the  object  recovered,  until  the  im- 
provements are  paid  for — Quare. 

A  possessor  is  not  necessarily  in  bad  faith  from  the  time  an  action  is  commenced  against 
him. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  judgment  lately  rendered  in  this  case,  in  favor  of  the  plaintiff 
could  not  be  made  final,  until  a  partition  of  the  property  sued  for,  was 
made.    The  cause  was,  therefore,  remanded  for  that  purpose. 

Experts  were  appointed,  who  divided  the  lots  and  returned  a  pro- 
cess verbal,  of  their  proceedings  to  the  district  court.    On  going  be- 
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fore  the  notary,  the  defendant  filed  an  opposition  to  the  partition,  oh 
the  ground  that  no  compensation  was  allowed  for  the  buildings  and 
improvements  erected  in  good  faith  on  the  premises.  The  notary 
sent  the  parties  before  the  court,  who  overruled  the  objection,  and  the 
defendant  appealed. 

Two  questions  are  presented  for  our  decision. 

1.  Whether  the  defendant  can  be  now  heard  on  a  claim  of  in- 
demnity, for  improvements? 

And  if  he  can,  does  his  right  extend  to  all  the  improvements  put 
on  the  property,  as  well  those  made  before,  as  those  since,  the  present 
action  was  commenced  against  him? 

On  the  first  point  we  are  clear,  that  the  defendant  has  not  lost  his 
right  to  indemnity,  by  failing  to  set  up  a  claim  to  it,  in  the  answer. 

It  is  true,  it  is  customary  to  do  so,  and  the  practice  is  a  beneficial 
4>ne,  for  it  enables  the  court  to  do  entire  justice  at  once,  and  pqt  an 
end  to  litigation;  but  there  is  no  law  which  positively  requires  it,  nor 
any  rule  of  practice,  or  of  pleading,  which  demands  it.  Something 
very  positive  should  be  shown,  to  authorise  us  to  declare  a  forfeiture 
of  rights  from  such  a  circumstance.  The  necessity  for  the  defendant 
to  use  this  plea  at  all,  has  grown  out  of  the  decision  of  the  court 
against  rights  which  we  have  already  declared,  he  was  bona  fide  in 
using.    The  legal  obligation  to  set  up  this  defence,  of  course,  did  not 

5>reviously  exist.    When  there  was  no  obligation,  there  could  be  no 
ault,  and  consequently  there  cannot  be  a  forfeiture. 

But  whether  the  defendant  can  avail  himself  of  this  defence  in  the 
present  action,  or  is  not  driven  to  a  suit  to  recover  the  value  of  his 
improvements,  provided  it  should  be  seen  hereafter,  that  any  thing  is 
due  him,  presents  a  question  of  more  difficulty.  Nothing  of  the  kind 
appears  on  the  pleadings,  and  it  is  in  some  measure  travelling  out  of 
them,  to  give  judgment  on  matters  not  put  at  issue.  In  an  ordinary 
case,  where  the  defendant  failed  to  plead  that  he  was  entitled  to  the 
value  of  his  improvements,  and  judgment  was  given  for  an  entire 
object,  we  should,  from  our  present  impressions,  be  inclined  to  believe, 
that  execution  could  not  be  suspended,  in  order  to  ascertain  how 
much  the  plaintiff  owed  for  improvement^.  It  is  proper,  however, 
we  should  remark,  that  by  the  41st  law  of  the  28th  title  of  the  third 
Partida,  it  is  expressly  directed,  that  before  the  property  be  delivered 
the  party  who  succeeds  must  pay  to  the  other,  all  that  he  has  expend- 
ed for  improvements.  Leaving,  therefore,  the  decision  of  this  point, 
for  a  case  in  which  it  will  become  necessary,  and  confining  ourselves 
to  that  now  before  us,  we  observe,  that  it  differs  from  ordinary  cases, 
in  this  important  respect;  that  the  judgment  is  not  final;  that  a  parti- 
tion is  to  be  made;  and  that  in  making  this  partition  the  conflicting 
claims  of  the  parties  may  be  finally  settled.  The  court  sees  too,  from 
the  statement  signed,  that  the  parties  have  already  agreed  upon  a 
division,  suited  to  every  view  which  we  can  take  of  the  right  of  the 
defendant,  to  the  value  of  the  improvements  made  by  him.  Under 
these  circumstances,  we  are  of  opinion,  as  the  whole  matter  in  dispute 
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may  be  terminated  by  a  partition,  that  it  is  our  duty  to  direct  it,  and 
that  we  ought  not  to  drive  the  defendant  to  an  action,  when  we  can 
do  him  justice  now. 

We  have  already  declared  that  the  defendant  was  a  possessor  in 
good  faith,  and  according  to  our  laws,  such  a  possessor  when  evicted, 
has^  a  right  to  be  paid  for  his  improvements,  or  to  be  reimbursed  a 
sum  equal  to  the  enhanced  value  of  the  soil.  Civil  Code,  104,  art. 
12.  The  counsel  for  the  plaintiff,  with  great  propriety,  have  not 
contested  the  principle,  nor  its  application  to  this  case,  but  they  have 
urged  that  Packwood  ceased  to  be  a  possessor  in  good  faith,  from  the 
time  suit  was  instituted,  or  at  all  events,  from  the  time  judgment  was 
rendered  in  the  district  court. 

According  to  the  provisions  of  our  Code,  the  person  who  has 
entered  upon  property  with  a  just  title,  and  who  is  a  bona  fide  pos- 
sessor, ceases  to  be  one  from  the  moment  defects  are  made  known 
to  him,  in  the  title  under  which  he  holds.  Civil  Code,  104,  7.  This 
provision  leaves  a  considerable  latitude  to  those  who  are  called  on  to 
decide  cases  depending  on  that  knowledge,  and  must  frequently 
baffle  inquiry.  It  makes  a  complete  change  in  the  former  law, 
which. declared  the  good  faith  to  terminate  with  a  suit  commenced. 
Domat,  liv.  3,  tit.  5,  sec.  3,  arts.  8  and  17;  Ibid.  tit.  7,  sec.  4,  art. 
15;  Big.  lib.  5,  tit.  3,  /.  25,  no.  7;  Febrero,p.  1,  chap.  7,  sec.  2,  no. 
85;  Par.  3,  tit.  28,  /.  39.  And  it  is  somewhat  inconsistent  with 
another  provision,  that  the  buyer  owes  interest  from  the  demand. 
Civil  Code,  360,  84.  The  commentators  on  the  French  law  seem  to 
regret  that  the  provision  was  introduced  into  the  Napoleon  Code,  as 
substituting  a  rule  which  from  its  arbitrary  and  uncertain  nature, 
gives  rise  to  a  great  deal  of  litigation,  in  place  of  the  old  and  certain 
regulations,  which  made  the  good  faith  to  cease  from  the  time  suit 
was  commenced.  Toullier,  Droit  Civil  Francois,  no.  3,  liv.  2,  tit. 
2,  chap.  1,  no.  76;  Fothier9  Traitt  de  Propriety  no.  342,  Ed.  1807, 
in  notis. 

Called  upon  to  apply  the  law  to  the  case  now  before  us,  we  feel  a 
difficulty  in  deciding  what  was  the  state  of  Mr.  Packwood's  mind,  at 
any  particular  period  of  this  transaction,  or  in  other  words,  when  he 
was  convinced  that  his  possession  was  unjust;  for  there  is  a  great 
difference  between  knowing  that  a  title  is  set  up,  and  a  knowledge 
that  it  is  a  good  one.  It  is  extremely  embarrassing  for  us  to  say. 
Forced,  however,  to  decide  it,  we  bring  to  our  aid,  the  maxim  that 
bad  faith  is  not  presumed,  that  it  must  be  proved ;  Domat,  liv.  3,  tit, 
7,  sect  4,  art.  13;  and  that  it  has  not  been  satisfactorily  established, 
that  the  defendant  knew  Packwood  had  a  better  title  than  himselfj 
at  any  time  previous  to  the  judgment  of  this  court.  Admitting  the 
fact  to  be  doubtful,  this  way  of  deciding  it  best  accords  with  the  jus- 
tice of  the  case.  See  Toullier,  Droit  Civil,  vol.  3,  liv.  2,  tit.  2,  chap, 
no.  77;  Pothier,  Traitt  de  Possession,  no.  83. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  confirming  the  partition,  made  before  the  notary* 
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be  avoided  and  reversed,  and  it  is  further  ordered,  adjudged  and  de« 
creed,  that  a  partition  of  the  property  sued  for,  be  made  as  follows: 
by  a  line  drawn  from  Magazine  street  to  Tchoupitoulas  street  and 
equally  distant  at  every  point  of  it  from  the  two  sides,  and  from  Tchou- 
pitoulas street  prolonged  to  the  river,  by  the  line  now  drawn  on  the 
plan,  in  like  manner,  at  equal  distances  from  the  two  sides,  and  that 
the  plaintiff  do  take  the  lower  sides,  both  from  Magazine  street,  and 
Tchoupitoulas  street — that  a  writ  issue  to  put  the  plaintiff  in  possession 
of  the  portion  herein  decreed  to  him,  and  it  is  further  ordered  that 
the  appellant  pay  the  costs  of  this  appeal. 

It  is  ordered,  that  the  judgment  in  this  case,  on  the  18th  instant, 
be  corrected  by  substituting  in  place  of  these  words, "  that  a  writ  issue 
to  put  the  plaintiff  in  possession  of  the  portion  herein  decreed  to  him," 
the  following  words,  to  wit:  "that  a  writ  issue  to  the  sheriff,  com- 
manding him  to  deliver  to  the  plaintiff,  the  defendant's  possession,  in 
the  premises  herein  decreed  to  said  plaintiff." 

Smith  and  Maybin9  for  the  plaintiff. 

Duncan,  for  the  defendant. 


Bryans  et  ah  v.  Dunseth  et  al.    I,  N.  S.  412. 

If  the  general  issue  and  satisfaction  be  pleaded,  the  former  will  be  considered  as  waived. 

An  attachment  lies  against  a  non-resident  although  he  be  in  the  state  at  the  time  it  is 
sued  ont 

If  judgment  has  been  given  against  one  of  the  co-partners  in  a  sister  state,  and  the  plain- 
tiff sues  another  partner  in  this,  he  cannot  recover  bat  on  terms. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  (which  is  a  suit  by  attachment,)  the  plaintiffs  set  forth 
in  their  petition,  as  a  cause  of  action,  the  sale  and  delivery  to  the  de- 
fendants, of  certain  goods,  &c.  in  the  city  of  Philadelphia,  on  the  2d 
day  of  October,  1817,  to  the  value  of  nine  hundred  and  forty-nine 
dollars  and  fifty-two  cents,  on  a  credit  of  six  months. 

The  answer  of  the  defendants  contains  a  denial  of  the  allegations 
made  by  the  petitioners;  and  also  a  plea  of  satisfaction,  discharge  or 
payment,  evidenced  by  a  judgment  obtained  in  the  state  of  Ohio, 
against  Dunseth,  a  partner  of  the  firm  of  Dunseth  &  Buckner;  the 

42» 
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principal  defendant  in  this  case;  rendered  on  a  note  of  hand,  given 
by  said  firm,  to  the  plaintiffs  for  the  same  debt  which  is  now  sued 
for;  on  which  judgment  execution  issued,  and  was  levied  on  the 
property  of  Dunseth. 

Judgment  was  given,  in  the  court  below,  for  the  plaintiffs,  from 
which  the  defendants  appealed.  A  bill  of  exceptions  was  taken  to 
the  admissibility  of  the  record  from  the  state  of  Ohio;  but  is  now 
abandoned.  The  denial  or  general  issue  in  the  answer,  being  incon- 
sistent with  the  plea  of  satisfaction,  must  be  considered  as  waived  by 
the  latter,  and  the  debt,  consequently  acknowleged  to  have  been  cre- 
ated, as  alleged  in  the  petition;  but  evidenced  by  a  promissory  note, 
executed  at  the  time  of  receiving  the  goods,  which  were  the  conside- 
ration of  said  promise. 

Dunseth  &  Buckner,  it  appears,  were  partners  in  commerce,  at  the 
time  they  purchased  the  merchandise  from  the  appellees,  and  execu- 
ted their  note  for  the  price.  They  are,  therefore,  according  to  the  lex 
mercatoria  bound  to  the  latter  in  solidum,  whether  their  obligation  be 
considered  as  arising  out  of  the  original  contract  of  sale,  or  from  their 
promissory  note;  and  may  be  sued  either  jointly  or  severally. 

The  contract,  which  is  the  foundation  of  the  present  suit,  being 
made  in  Pennsylvania,  is  subject  to  be  governed  by  the  laws  of  that 
state,  and  we  have  it  evidenced  that  the  common  law  of  England 
prevails  there  as  the  basis  of  its  jurisprudence.  According  to  this  law, 
parol  and  simple  contracts  in  writing,  in  relation  to  evidence,  are  put 
on  the  same  footing.  And  a  note  in  writing,  without  a  seal,  being 
considered  as  no  better  evidence  of  a  debt,  than  parol  proof  of  a  pro- 
mise, or  of  such  facts,  on  which  a  legal  assumpsit,  will  be  presumed. 
Our  laws  on  the  subject  of  judicial  proceedings,  require  that  a  plain- 
tiff should  plainly  and  substantially  set  out  his  cause  of  action.  The 
cause  of  action  in  the  present  case,  is  the  price  of  the  goods  sold  and 
delivered  by  the  plaintiffs,  to  the  defendants,  on  a  credit  of  six  months, 
on  which  a  promise  to  pay  at  the  expiration  of  that  term,  would  be 
implied,  on  proof  of  such  sale  and  delivery.  By  the  laws  of  the 
country,  where  the  contract  was  made,  this  implied  promise  does  not 
merge  in  a  simple  written  agreement  or  promise:  it  is  merely  evi- 
dence of  the  original  debt,  of  the  same  dignity  with  parol  proof;  and 
the  latter  species  of  testimony  cannot  be  rejected  on  account  of  in- 
feriority. The  evidence  against  the  defendants  is  judicial  and  extra- 
judicial confessions.  The  answer  admits  the  debt,  but  shows  that  it 
was  evidenced  by  a  promissory  note,  on  which  judgment  had  been 
obtained  in  the  state  of  Ohio,  and  execution  thereon  issued  against' 
the  property  of  a  co-partner.  Breedlove,  the  only  witness  in  the  case, 
proves  the  acknowledgment  of  Buckner,  that  a  debt  similar  to  the 
one  now  claimed,  was  contracted  by  Dunseth  and  himself,  as  partners 
in  trade,  with  the  plaintiffs;  but  says  nothing  about  any  promise  in 
writing  to  pay  it.  We  are  of  opinion,  that  the  strongest  evidence,  in 
support  of  the  petition,  is  the  answer  of  the  defendants,  which  must 
be  taken  entire.    And  although  the  record  of  the  proceedings  in  the 
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state  of  Ohio  against  the  partner  does  not  show  any  payment  or 
satisfaction  of  the  debt  for  which  he  is  equally  bound  and  liable  to  be 
separately  sued  on  account  thereof;  yet,  as  it  does  appear  that  a 
promissory  note  was  given  for  the  same  debt,  and  as  said  note  might 
be  withdrawn  from  the  court  in  which  judgment  has  been  rendered 
against  Dunseth,  and  be  made  the  basis  of  an  action  against  his  part- 
ner, to  which  the  present  recovery  in  the  district  court,  could  with 
difficulty  be  pleaded  at  the  bar,  we  deem  it  our  duty  in  deciding  the 
cause,  to  provide  against  the  possibility  of  the  appellants  being  again 
harassed  for  the  same  cause  of  action.  Something  of  the  same  kind 
is  attempted  in  the  judgment  of  the  court  below;  which  is  objected 
to  by  the  appellees,  in  the  answer  on  the  appeal,  and  which  we  con- 
sider not  equal  to  meet  the  justice  of  the  case. 

Before  coming  to  a  final  decision,  it  is  necessary  to  notice  an  objec- 
tion made  by  the  counsel  for  the  appellants,  in  his  6th  and  last  point,  to 
the  legality  of  sustaining  an  attachment,  when  the  defendant  was 
within  the  jurisdiction  of  our  courts,  and  might  have  been  personally 
served  with  a  citation,  in  the  ordinary  way  of  judicial  proceeding. 
Perhaps  this  objection  comes  too  late,  being  only  made  since  the  appeal; 
But  in  all  events,  we  are  of  opinion  that  it  cannot  be  supported. 

Our  attachment  laws  distinguish  several  cases  in  which  an  attach- 
ment will  lie;  and  amongst  them  is  the  situation  of  a  person  who 
resides  permanently  out  of  the  territory  or  state.  This  remedy  given 
in  such  terms,  cannot  be  destroyed,  annulled,  or  suspended  by  an  ac- 
cidental and  transient  presence  of  a  stranger. 

We  do  not  consider  the  judgment  of  the  district  court  incorrect  in 
any  thing,  except  that  part  of  it  which  relates  to  the  account  which 
the  plaintiffs  are  held  to  give,  of  the  disposal  of  the  property  seized 
in  execution  under  the  judgment  against  Dunseth;  but  as  we  are  not 
satisfied  with  it  in  this  respect,  it  is  ordered,  adjudged  and  decreed, 
that  the  judgment  of  the  court  below  be  avoided,  annulled  and  re- 
versed; and  proceeding  here,  to  give  such  judgment  as  ought  there 
to  have  been  given, 

It  is  further  ordered,  adjudged  and  decreed,  that  the  plaintiffs  do 
recover  from  the  defendant  Buckner,  the  sum  of  nine  hundred  and 
forty-nine  dollars,  and  fifty-two  cents,  with  interest  thereon,  at  the 
rate  of  six  per  cent,  per  annum,  from  the  2d  of  April,  1818,  until  paid: 
But  they  shall  not  have  the  benefit  of  this  judgment,  until  they  pro- 
duce to  the  court  below,  the  note  of  hand  which  is  set  forth  in  the 
answer  of  the  defendant  and  cancel  the  same,  and  the  appellees  shall 
pay  the  costs  of  this  appeal. 

May  bin,  for  the  plaintiffs. 

Hawkins,  for  the  defendants. 
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Williams  et  ah  v.  Schooner  St.  Stephens.    I,  N.  S.  417. 

A  contract  of  pledge,  in  the  form  of  one  of  sale,  will  not  protect  the  property  of  the  pledgor, 

in  the  hands  of  the  pledgee,  from  the  creditors. 

FIRST  District 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  sued  for  the  sale  of  a  vessel,  for  the  payment  of  sup- 
plies furnished  to  her.  Ball  intervened  for  the  same  purpose.  Steb- 
bins  claimed  her  as  his  property,  having  purchased  her  in  New  York, 
whither  she  proceeded  after  the  supplies,  for  which  payment  was 
sought,  had  been  furnished.  The  district  court  decreed  her  to  this 
claimant,  and  Williams  and  Ball  appealed. 

The  claimant  introduced  his  vendor,  as  a  witness,  who  deposed, 
(hat,  finding  himself  in  want  of  money  to  fit  his  vessel  out,  he  obtained 
a  draft  for  seven  hundred  dollars,  and  as  a  security  for  the  proceeds, 
he  gave  the  bill  of  sale,  under  which  she  is  now  claimed:  and  it  was 
agreed  that  on  the  re-payment,  she  was  to  be  conveyed  back  to 
him. 

This  testimony,  offered  by  the  claimant  himself,  shows  the  real 
nature  of  the  contract,  which  took  place  between  him  and  the  former 
owner  of  the  vessel.  It  was  in  fact  a  contract  of  pledge,  though  it 
received  the  form  of  a  contract  of  sale.  This  fiction  ought  not  to 
stand  in  the  way  of  the  creditors  of  the  borrower,  and  the  lender  can 
only  righteously  avail  himself  of  it,  to  secure  his  payment. 

The  plaintiff  and  intervening  party  have  established  their  demands. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  and  that  the  said 
vessel,  her  tackle,  apparel  and  furniture,  be  sold  by  the  sheriff,  and 
that  the  claimant,  Stebbins,  be  paid  out  of  the  proceeds,  the  sum  of 
seven  hundred  dollars  by  him  advanced,  with  interest  from  the 

;  and  that  the  plaintiff  recover  the  sum  of  one  hundred 
and  sixty-eight  dollars  and  ninety-two  and  three-fourths  cents,  and 
the  intervening  party,  that  of  two  hundred  and  sixty-nine  dollars, 
eighty-three  cents,  with  costs  in  the  district  court.  Those  in  this,  to 
be  paid  by  the  claimant  and  appellee. 

Maybin,  for  the  intervening  party. 

Eustu,  for  the  defendants. 

There  was  an  application  for  a  rehearing,  which  was  refused. 
2  Martin,  N.  S.  22. 
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Porteh,  J.,  delivered  the  opinion  of  the  court. 

We  have  examined  very  attentively  the  application  for  a  rehear- 
ing. We  do  not  think  it  ought  to  be  granted,  on  the  alleged  ground 
of  a  want  of  jurisdiction.  This  court  has  the  power  to  enforce  its  de- 
cree. There  does  not,^herefore,  exist  a  necessity  of  turning  the  parties 
round  at  a  great  expense,  and  forcing  them  to  litigate  this  cause  be- 
fore another  tribunal,  where  we  believe  their  rights  would  be  settled 
in  the  same  manner  they  will  be  here. 

Nor  do  we  think  we  ought  to  accord  it  on  the  second  ground.  For, 
admitting  that  the  lien  which  those  who  furnish  articles  for  vessels 
enjoy,  is  lost  by  suffering  them  to  proceed  on  a  voyage  in  case  they 
change  owners,  this  is  not  one  of  that  kind.  We  still  consider  Jones 
as  the  owner  of  the  ship.  The  evidence  which  the  claimant  himself  in- 
troduced, proves  that  the  bill  of  sale  was  given  merely  as  a  security; 
and  that  he,  too,  had  suffered  her  to  sail  on  a  voyage,  since  he  made 
these  advances,  in  virtue  of  which  he  now  claims  a  preference. 

The  application  is  principally  grounded  on  a  supposed  error  in  the 
judgment  of  the  court,  directing  the  pledge  to  be  taken  out  of  the  pos- 
session of  the  creditor,  without  payment  with  interest  and  cost;  a 
decision  which,  it  is  stated,  directly  contravenes  the  11th  article  of 
the  Civil  Code,  p.  448.  The  provision  of  the  law  relied  on  is  intend- 
ed to  prevent  the  creditor  from  losing  his  lien:  and  our  judgment,  so 
far  from  having  that  effect,  assures  it.  We  do  not  direct  the  pledge 
to  be  taken  out  of  his  possession  without  paying  him.  Our  judgment 
tvas;  That  the  thing  in  his  possession  be  sold;  and  that,  after  pay- 
ing him  the  money  advanced,  the  overplus  be  distributed  among 
those  who  had  a  legal  claim  to  it.  No  proceeding  of  law  is  vitiated 
by  this  proceeding.  Neither,  it  is  true,  is  there  any  which  directly 
authorise  it.  But  it  results  from  the  contract,  that  the  debtor,  if  he- 
has  any  right  in  the  thing,  should  have  the  means  of  enforcing  them; 
and  it  is  the  only  means  of  preventing  oppression  and  the  greatest 
injustice.  If  the  creditor  is  not  paid,  the  law  makes  it  his  duty  to 
apply  to  a  court  of  justice,  and  have  the  object  appraised,  or  sold.  If 
he  will  do  neither,  but  continues  to  hold  in  his  possession  property 
worth  perhaps  five  times  as  much  as  the  sum  he  has  lent  on  it,  we 
are  satisfied  the  debtor,  or  those  in  his  right,  can  compel  him  to  com- 
ply with  that  which  the  law  declares  it  his  duty  to  do.  Were  it  other- 
wise, the  creditor  in  possession  would  became,  by  his  own  wrong,  the 
proprietor  of  the  pledge — and  that  in  open  violation  of  the  law  which 
prohibits  him  from,  acquiring  it  by  such  means;  and  expressly  de« 
clares,  "  that  it  is  only  a  deposit  to  secure  his  debt."  Civil  Code* 
448,  art.  12  and  13. 
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Des  Boulets  v.  Gravier.     I,  N.  S.  420. 

An  appeal  bond  which  states  that  the  appeal  has  been  taken  in  a  wit,  is  not  defective. 
A  contract  which  is  to  be  reduced  to  writing,  is  not  complete  until  the  writing  is  made 
and  signed. 

PARISH  Court  of  New  Orleans. 

Pokter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  claimed  the  price  of  a  schooner,  which  he  averred 
he  sold  the  defendant.  The  latter  pleaded  the  general  issue,  and  that 
he  had  reason  to  believe  the  schooner  was  not  the  property  of  the 
plaintiff. 

The  counsel  for  the  plaintiff  moved  the  court  that  this  answer 
should  be  amended,  because  it  contained  libellous  allegations  against 
his  client.  The  judge  sustained  the  exception,  but  on  what  grounds 
we  do  not  know,  and  we  notice  the  proceeding  because  we  are  una- 
ble to  gather  from  the  record  what  part  of  the  answer  was  stricken 
out,  or  how  it  was  amended,  or  on  what  issue  the  parties  went  to 
trial.    There  was  judgment  against  the  defendant,  and  he  appealed. 

An  objection  has  been  made  to  the  appeal  bond,  because  it  is 
therein  stated  that  the  appellant  had  filed  his  appeal  in  a  suit,  instead 
of  saying  he  had  appealed  from  a  judgment.  We  do  not  see  that 
these  expressions  could  have  at  all  affected  the  right  of  the  appellee, 
to  put  the  bond  in  suit,  and  enforce  the  payment  of  it,  had  the  appel- 
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lant  failed  in  bis  appeal,  and  we  are  therefore  of  opinion,  that  the 
objection  is  not  well  taken. 

The  main,  indeed  the  only  question  in  the  cause,  is,  whether  the 
vendee  of  a  movable,  where  the  contract  is  to  be  reduced  to  writing, 
can  retract,  at  any  time  before  the  act  is  signed,  and  that,  although 
he  should  be  in  possession  of  the  thing  purchased? 

The  authorities  are  express  that  if  the  parties  agree  that  the  con- 
tract is  to  be  reduced  to  writing,  it  is  not  complete  until  that  writing 
is  made  and  signed.  Febr.  Par.  1,  chap.  7,  sec.  I,  no.  19;  Curia 
PhiL  Com.  Terres.  lib.  1,  chap.  12,  no.  42;  3  Martin,  43;  Partidar 
5,  5,  6;  and  they  make  no  distinction  between  the  sale  of  movables 
and  immovables. 

Nor  do  we  think  thai;  the  fact  of  Gravier  having  acknowledged 
himself  to  be  in  possession  of  the  schooner,  by  directing  the  person 
who  had  her  in  charge  to  take  care  of  her  for  him,  can  prevent  the' 
application  of  the  principle  to  the  case  before  us.  We  regard  this, 
fact  of  possession,  as  one  of  those  circumstances  which,  coupled  with 
others,  would  have  made  the  sale  complete,  if  there  had  been  no 
agreement  to  put  it  in  writing.  But  when  that  agreement  exists,  the* 
necessity  of  complying  with  it,  arises  from  the  parties  having  added 
that  condition,  to  the  other  things  required  to  make  a  legal  contract. 
No  case,  indeed,  could  occur,  where  the  operation  of  the  privilege  of 
law  here  invoked  could  be  examined,  unless  the  contract  was  com- 
plete, independent  of  its  being  reduced  to  writing,  and  we  cannot  dis- 
tinguish between  possession  and  consent,  and  price,  and  the  other  cir- 
cumstances which  would  make  the  agreement  binding. 

Pothier,  who  states  the  general  rule  to  be  such  as  it  is  found  in  the 
authorities  already  referred  to,  adds,  that  it  must  appear  to  be  the 
intention  of  the  parties  to  make  the  perfection  of  the  agreement  depend 
on  the  writing;  for,  if  it  was  merely  contemplated  to  secure  a  more 
authentic  mode  of  proof,  then  neither  party  can  pretend  the  contract 
was  not  complete.  Pothier,  Traiti  des  Obligations,  no.  11.  Such 
also  appears  to  be  the  opinion  of  Gregorio  Lopez,  in  his  commentary 
on  the  law  of  the  Partida,  already  cited,  5,  5,  6.  It  is  unnecessary 
for  us  to  say  whether  we  are  prepared  to  go  the  whole  length  with 
these  commentators;  for,  taking  the  rule  with  the  modifications  they 
have  made,  and  testing  this  case  by  it,  we  are  brought  to  the  same 
result,  as  if  we  pursued  the  literal  expression  of  the  law. 

Every  witness,  who  is  examined,  declares  that  Gravier  stated 
certain  articles  belonging  to  the  schooner,  to  be  wanting,  and  assigned 
that,  as  the  reason  why  he  would  not  comply  with  the  contract 
Moulon,  and  Savary,  who  were  present,  when  the  parties  visited 
the  vessel  in  the  Bayou  St  Jean,  depose  that  the  defendant  asked 
the  plaintiff  for  the  sails  and  rigging,  and  that  upon  the  latter  pro- 
mising to  deliver  them,  the  former  observed,  the  bargain  was  closed, 
and  he  would  sign  the  act  when  he  went  to  town.  The  plaintiff  not 
satisfied,  told  Gravier  the  vessel  was  at  his  charge;  the  latter  acqui- 
esced, and  observed,  when  they  went  to  town,  they  would  terminate 
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the  affair.  No  proof  has  been  given  that  these  sails  have  been  fur- 
nished by  the  plaintiff. 

Now  we  see  nothing  in  this  evidence,  but  what  we  must  meet  with 
in  nearly  every  case;  namely,  that  the  bargain  was  completed,  by 
viewing  the  article,  stipulating  the  price,  and  agreeing  as  to  the  de- 
livery. It  affords  us  no  means  of  ascertaining  the  intention  of  the 
parties;  for  these  things  must  always  precede  the  agreement,  to  put 
the  contract  in  writing.  It  is  clear  to  us  that  the  defendant  did  not 
conceive  the  agreement  closed,  and  his  expression  that  he  would  ter- 
minate it  when  he  went  to  town,  must  have  indicated  to  the  plaintiff, 
he  did  not  conceive  it  finished  then.  Such,  too,  is  the  presumption, 
arising  from  the  circumstance  that  every  thing,  embraced  by  the  pur- 
chase of  the  schooner,  was  not  delivered.  It  can  hardly  be  supposed, 
that,  without  having  viewed  what  he  contracted  for,  the  buyer  should 
have  intended  to  give  his  notes,  and  look  afterwards  to  the  vendor's 
responsibility,  for  those  objects  which  were  wanting.  Such  cases  we 
know  do  occur;  but  they  are  not  in  the  usual  course  of  trade,  and, 
we  must  suppose  the  intention  of  the  parties  to  be  conformable  to  the 
ordinary  transactions  of  men. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  parish 
court  be  annulled,  avoided  and  reversed,  and  that  there  be  judgment 
for  the  defendant,  with  costs,  in  both  courts. 

Quemper,  for  the  plaintiff. 

Young,  for  the  defendant. 


Touro  v.  Gushing.     I,  N.  S.  425. 

The  service  on  the  debtor  of  a  copy  of  the  assignment,  is  not  essentially  requisite,  to  vest 

the  debt  in  the  assignee.    Notice  to  the  former  suffices. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  intervening  party  claim  the  money  in  the  hands 
of  the  garnishees,  as  the  amount  of  a  debt  heretofore  due  to  the  defen- 
dant: the  plaintiff  as  attaching  creditor;  and  the  intervening  party, 
as  assignee  of  the  defendant.  The  intervening  party  prevailed  in  the 
district  court,  and  the  plaintiff  appealed. 

The  assignment  is  not  denied;  but  it  is  contended  that  the  debt 
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was  attached,  before  the  assignee  became  legally  possessed  of  it,  as 
regards  third  persons. 

The  testimony  shows  that  the  assignee's  agent  (in  New  Orleans) 
gave  notice  of  the  assignment  to  the  debtor,  but  did  not  give  him  a 
copy  of  the  assignment. 

The  plaintiff's  counsel  insists  that  the  property  of  the  debt,  not- 
withstanding this  notice,  remained  in  the  defendant,  did  not  pass  to 
the  assignee,  and  was  consequently  a  proper  object  of  attachment. 
He  urges  that  the  service  of  a  copy  of  the  assignment  is  necessary  to 
vest  the  debt  in  the  assignee,  as  regards  third  persons.  Civil  Code, 
369,  art.  122. 

The  difficulty  results  from  the  variance  of  the  text  of  the  Code. 
The  French,  invoked  by  the  plaintiff,  requires  a  signification  du  titre, 
i.  e.  the  legal  service  of  a  copy  of  the  assignment,  while  the  English, 
resorted  to  by  the  assignee  is  satisfied  by  a  notice  to  the  debtor  of  the 
transfer. 

These  texts  present  two  distinct  ideas  to  the  mind.  In  the  case  of 
Gray  v.  Trafton  et  al.,  \2,Martin,  702,  we  thought  that  a  compliance 
with  either  requisite,  sufficed  to  vest  the  assignor's  right  in  the  assignee, 
as  to  third  persons.  A  contrary  decision  would  render  our  Code  a 
decoy,  rather  than  a  beacon.  We  see  no  reason  to  be  dissatisfied  with 
the  former  decision. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Morse,  for  the  plaintiff. 

Grima,  for  the  defendant. 


Blanque's  Syndic  v.  Beale's  Executors.     I,  N.  S.  427. 

The  law  in  force  in  this  country,  at  the  change  of  government,  on  the  subject  of  ct$tU 

bonorutn,  is  not  unconstitutional. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  sue  on  a  promissory  note  of  the  defendants9  testator. 
The  claim  is  resisted  on  the  ground,  that,  in  March  1612,  after  the 
note  became  payable,  Beale  was  imprisoned,  and  obtained  the  benefit 
Vol.  II.— 43 
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of  the  act  of  1808-16,  for  the  relief  of  actual  debtors  in  custody,  and, 
by  a  judgment  of  the  Superior  Court  of  the  late  Territory,  was  dis- 
charged from  custody,  and  from  all  and  singular,  the  debts  by  him 
theretofore  contracted.  The  defendants  had  judgment,  and  the 
plaintiffs  appealed. 

It  is  urged  that  the  act  of  the  territorial  legislature,  invoked  by  the 
defendants  and  appellees,  inasmuch  as  it  attempts  to  discharge  a  party 
from  the  payment  of  his  debts,  is  unconstitutional  and  void. 

This  point  appears  to  have  been  determined,  by  the  Supreme  Court 
of  the  United  States,  in  a  case,  carried  thither  from  the  court  of  the 
United  States  for  the  Louisiana  district,  pronouncing  the  unconstitu- 
tionality of  the  law,  which  was  affirmed. 

But,  independently  of  the  territorial  law,  the  debtor  was  entitled 
to  his  discharge,  under  the  laws  which  prevailed  here,  before  the 
cession. 

El  efecto  de  esta  cesion  de  bienes  es,  que  el  que  la  hace,  despues 
de  hecha,  no  es  obligado  a  responder  en  juicio,  a  los  acreedores,  a 
quien  deba  deudas — Curia  Phiii.  p.  2,  §  25,  no.  10. 

By  the  third  article  of  the  treaty  of  cession,  the  enjoyment  of  the 
benefits  of  the  constitution  of  the  United  States,  by  the  inhabitants,  is 
postponed;  hence  the  restrictions  which  it  imposes  do  not  take  im- 
mediate effect,  and  the  law  of  congress,  which  inhibited  the  territorial 
legislature  from  passing  any  law,  contrary  to  the  constitution  of  the 
United  States,  did  work  no  repeal  of  those  in  force,  at  the  time  of  its 
passage. 

The  reporter  of  the  Supreme  Court  of  the  United  States,  in  his  note 
to  the  case  of  0 wings  v.  Speed,  5  Wheaton,  420,  says,  that,  the  provi- 
sion of  the  constitution  of  the  United  States,  that,  "  no  state  shall 
make  any  law  impairing  the  obligation  of  contracts,"  does  not  extend 
to  a  state  law,  enacted  before  the  4th  of  March,  1789,  and  operating 
upon  rights  of  property,  vested  before  that  time.  Hence  it  is  inferred 
that  it  operates,  in  the  case  of  a  right  vested  afterwards.  The  facts 
of  the  case  show  that  the  opinion  is,  according  to  them,  to  be  so  re- 
strained; but  there  is  not  any  thing,  in  what  fell  from  the  court,  that 
induces  a  belief  that  they  intended  to  make  any  distinction. 

An  inhibition  to  pass  new  laws,  permitting  the  issue  of  paper  mo- 
ney, making  any  thing  a  tender  but  gold  or  silver,  implies  an  inten- 
tion to  tolerate  the  circulation  of  a  paper  currency,  already  emitted; 
and  the  existence  of  laws  making  specific  articles  a  tender. 

The  stale  of  North  Carolina,  at  the  adoption  of  the  constitution  of 
the  United  States,  had  hardly  any  metallic  medium  in  circulation.  All 
the  gold  and  silver  had  disappeared  before  two  large  emissions  of 
paper  money  in  1783  and  1784.  Yet  this  paper  continued  a  tender 
after  the  constitution  went  into  operation,  and  if  it  has  ceased  to  be 
so,  it  is  by  the  complete  redemption  of  it.  On  the  establishment  of 
banks,  in  that  state,  in  1805,  a  great  struggle  was  made  to  compel 
these  institutions  to  pay  their  notes  in  gold  and  silver,  but  it  never 
entered  the  mind  of  any  body  that  they  could  not,  as  well  as  private 
individuals,  tender  the  paper  currency  to  their  creditors. 
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If  this  position  be  correct,  the  discharge  of  a  debtor  from  a  future 
liability  for  antecedent  debts,  on  the  surrender  of  his  last  farthing, 
under  a  law  anterior  to  the  act  of  congress,  establishing  a  territorial 
legislature,  is  not  to  be  prevented,  by  an  inhibition  to  pass  a  law.  autho- 
rising it. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
court  a  qud  be  affirmed  with  costs. 

Morel,  for  the  plaintiff. 

Duncan,  for  the  defendants. 


Fleitas  et  at.  v.  Mayor  and  Aldermen  of  New  Orleans. 

I,  N.  S.  430. 

A  complete  grant  prevails  over  an  order  of  survey. 

PORTER,  J.,  delivered  the  opinion  of  the  court. 

The  petitioners  claim  title  to  a  tract  of  land,  in  the  rear  of  the  city 
of  New  Orleans, "  containing  two  acres  in  front,  on  the  space  of  sixty 
feet  reserved  on  the  canal  Carondelet,  by  eighteen  in  depth,"  by  vir- 
tue of  a  grant  to  Carlos  Guardiola,  dated  the  20th  of  May,  1800,  and 
a  deed  of  sale  from  the  said  Guardiola,  to  their  ancestor. 

They  aver  that  they  have  had  peaceable  possession  of  the  property, 
until  the  mayor,  aldermen,  and  inhabitants  of  the  city  of  New  Or- 
leans, on  a  certain  day,  in  the  month  of  April  last  past,  entered  into 
and  took  possession  of  a  portion  of  the  premises. 

And  they  pray  that,  the  mayor  and  aldermen  may  be  directed  to 
abate,  and  pull  down  the  enclosures  they  have  erected,  and  be  enjoin- 
ed from  further  disturbing  the  petitioners  in  the  enjoyment  of  this 
land,  and  they  demand  one  thousand  dollars  damages,  for  the  injury 
they  have  already  sustained. 

The  corporation  plead  to  this  petition  the  general  issue,  and  that 
the  land  claimed  makes  part  of  a  tract  which  they  bona  fide  purchased 
for  a  valuable  consideration,  from  Bartholomew  M acarty. 

They  pray  that  Macarty  may  be  cited  to  defend  the  suit,  and  that 
they  be  dismissed  with  costs. 

Macarty  was  cited  and  he  appeared,  and  answered  that  he  was  the 
lawful  owner  of  the  premises,  claimed  by  the  petitioners,  in  virtue  of 
a  grant  made  to  John  Baptiste  Macarty,  his  deceased  father,  by  the 
baron  Carondelet,  on  the  22d  of  December,  1795,  the  title  to  which 
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was  lost  through  accident,  in  the  hands  of  the  said  baron  Car ondelet; 
and  that  he  has  acquired  a  complete  right  to  this  property,  by  the  pre- 
scription of  ten,  twenty,  and  thirty  years. 

On  the  pleadings,  the  first  thing  to  be  inquired  into  is  the  title  of 
the  plaintiff,  and  its  location. 

Both  are  clearly  and  satisfactorily  made  out.  The  petitioners  show 
that  they  are  in  all  the  right  which  Guardiola  had ;  they  exhibit  a 
concession  to  him  in  form;  and  they  establish  its  location,  by  a  plat 
of  survey,  made  by  the  surveyor-general  of  the  province  of  Louisi- 
ana, to  which  the  title  refers;  which  location  embraces  the  premises 
now  in  dispute  between  the  parties. 

The  title  which  the  defendant  sets  up  is  of  an  anterior  date  to  that 
of  the  plaintiff,  and  if  proved  to  be  of  equal  dignity,  must  prevail  in 
this  contest. 

The  evidence,  on  which  the  defendants  rely,  to  establish  the  exist- 
ence of  their  title,  consists  entirely  in  the  deposition  of  a  certain 
Vicento  Sebastian  Vintado,  formerly  deputy  surveyor-general  of  the 
province  of  Louisiana,  now  residing  in  the  city  of  Havana,  who  has 
been  most  minutely  interrogated,  in  respect  to  all  the  circumstances, 
attending  the  issuing  of  the  title,  and  its  loss. 

The  defendants  seem  to  have  been  aware  of  the  importance  of 
establishing,  that  a  complete  grant  issued  to  Macarty,  and,  as  the 
opinion  which  we  have  formed  on  this  point  decides  the  cause,  we 
shall  refer  to  so  much  of  the  testimony,  as  will  enable  the  view  we 
have  taken  of  it,  to  be  clearly  understood. 

In  the  third  and  fourth  interrogatories,  put  by  the  defendants  to 
the  witness,  he  is  asked,  (among  other  things,)  if  he  has  any  know- 
ledge of  a  grant  having  issued  to  J.  B.  Macarty,  for  a  certain  quantity 
of  land,  situated,  &c.  To  that  question  he  answers,  that  it  is  to  his 
certain  knowledge  that  J.  B.  Macarty  obtained,  from  the  Spanish 
government,  a  concession  of  land,  (una  concession  de  tierras)  in  the 
vicinity  of  New  Orleans,  which  he  describes  as  being  the  premises 
now  sued  for. 

In  the  second  interrogatory  put,  on  the  cross  examination,  he  is 
asked,  whether  the  grant,  of  which  he  speaks,  had  the  seal  of  the 
government  to  it,  and  he  answers  that  the  said  decree  was  not  sealed, 
(no  est  aba  sellada  dicho  decreto)  nor  was  it  necessary  to  be  so,  as 
the  seal  was  only  required  to  patents,  despatches,  titles,  or  documents, 
which  beginning  by  the  name,  style,  title,  dignity,  and  office  of  the 
governor,  concluded  by  the  counter  signature  of  the  secretary,  after 
the  signature  and  seal  of  the  superior. 

To  the  fourth  interrogatory,  the  witness  states  that  he  cannot  (as, 
indeed,  it  could  hardly  he  expected  he  would)  at  this  distance  of  time 
swear,  what  were  the  precise  words  of  the  grant;  but  in  reply  to  the 
fifth  question,  whether  it  was  a  complete  one,  he  declares,  that,  when 
he  saw  and  had  in  his  power  the  concession,  he  considered  it  as  the 
most  legal  and  formal  that  could  be  made.  Without  remarking 
on  the  great  caution  with  which  the  answer  is  given,  it  is  plain  from 
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the  subsequent  part  of  the  reply  to  this  same  interrogatory,  that  what 
the  deponent  means  by  concession,  [concesion']  is  not  what  we  un- 
derstand by  a  complete  grant,  and  that  the  title,  relied  on  by  the  de- 
fendants, was  not  clothed  with  the  formalities  which  made  a  complete 
one,  under  the  former  government  of  Louisiana. 

He  is  asked,  what  were  the  formalities  required  and  practised,  at 
that  time,  in  Louisiana,  in  granting  lands,  and  he  answers,  with  great 
accuracy,  that,  as  it  respects  the  lands  purely  royal  [realengas]  during 
the  time  that  the  governor  had  the  power  of  granting  them,  they  were 
given  for  settlement,  and  the  formalities  were  very  simple,  without 
prejudice  to  their  authenticity.  They  were  confined  to  decreeing  the 
petition,  (which  generally  exhibited,  the  previous  attestation  of  the 
lands  being  vacant  that  were  solicited;)  ordering  that  the  surveyor- 
general,  or  an  individual  whom  he  might  nominate,  should  establish 
the  party  soliciting,  upon  such  an  extent  of  land  being  vacant,  and 
doing  no  injury  to  the  surrounding  occupants.  With  a  similar  pre- 
caution, concluding,  by  ordering  the  surveyor  to  make  out  the  survey, 
and  remit  it  to  government,  in  order  to  furnish  the  person,  in  whose 
favor  it  was  made,  with  a  corresponding  title  in  form.  The  survey 
being  finished,  and  a  figurative  plan  being  made  out,  and  the  process 
verbal,  or  certificate  of  there  being  no  opposition  being  extended,  the 
government  enregistered  the  whole  in  a  paper  book  in  the  office, 
numbering  the  plan  and  documents  despatched,  the  whole  of  which 
was  copied  in  the  register,  and  generally  preserving  the  original  de- 
crees. Upon  which,  the  title  in  form  (el  titulo  en  forma)  was  made 
out,  and  the  seal  was  put  to  it. 

It  it  impossible  to  compare  this  part  of  the  witness'  testimony,  with 
that,  in  which  he  speaks  of  the  various  circumstances  which  attended 
the  issuing  of  the  title  to  Macarty,  and  not  feel  that  the  concession, 
as  it  is  called,  had  not  ripened  into  a  complete  grant;  but  if  there  be 
a  doubt,  there  can  be  none,  when  we  refer  to  the  answer  to  the  second 
interrogatory.  He  there  tells  us,  in  express  terms,  that  no  seal  was 
annexed  to  the  title  given  to  the  defendants'  grantor.  We  have  it 
from  himself,  however,  (what  we  kno  x  otherwise  to  be  a  fact,)  that 
complete  grants,  [titulos  en  forma]  had  the  governor's  seal  to  them; 
and  hence  we  conclude  Macarty's  was  not  one  of  that  description. 

Independent  of  the  proof  of  the  nature  of  the  title  of  the  defendants, 
which  we  consider  conclusive,  it  is  evident  from  the  terms  used  by 
the  witness  when  speaking  of  it,  that  he  was  alluding  to  an  order  of 
survey.  He  calls  it  concession  decreto;  when  he  speaks  of  that  which 
issues  after  a  completion  of  the  formalities  required  by  law,  he  uses 
the  term,  titulo  en  forma. 

We  observe  that  the  fifth  cross  interrogatory,  which  asked  the  wit- 
ness whether  the  grant  was  complete,  was  translated  completa  con- 
cesion,  and  that  his  answer  was,  he  considered  the  concession  [  la 
concesion  ]  as  complete  a  one  as  could  be  made.  We  do  not  doubt 
*  that  it  was  as  complete  an  order  of  survey  as  could  have  been  made, 
and  the  witness,  taking  the  question  as  translated,  might  well  have 
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answered  as  he  did;  for  we  have  already  seen  that  he  attaches  quite 
a  different  meaning  to  the  word,  from  that  which  belongs  to  the  term 
titulo  en  forma. 

Our  examination  of  the  testimony  having  thus  brought  us  to  the 
conclusion,  that  the  title,  under  which  the  defendants  hold,  is  not  a 
complete  grant,  the  plaintiffs',  which  is  one  of  that  description,  must 
prevail. 

This  view  of  the  question  renders  it  unnecessary  to  examine  the 
object  which  the  governor  had,  in  getting  the  title  back  into  his 
hands,  and  what  were  the  legal  'consequences  of  his  neglecting  or 
refusing  to  give  it  up.    White  v.  Well's  Ex'rs.,  5  Martin,  652. 

The  plea  of  prescription  does  not  appear  to  be  sustained:  the  pos- 
session of  the  defendants  is  not  found  to  have  been  different  from 
that  of  the  plaintiffs. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiffs  do  recover  of 
the  defendants,  the  land  mentioned  in  the  petition;  and  it  is  further 
ordered,  adjudged  and  decreed,  that  this  case  be  remanded  to  ascertain 
the  damages  which  the  defendants  are  entitled  to  receive  for  their 
vendor  cited  in  warranty;  and  it  is  further  ordered,  that  the  appel- 
lees pay  the  costs  of  the  appeal. 

Livingston,  for  the  plaintiffs. 

Moreau,  for  the  defendants. 


S.  J.  Pecquet  et  al.  v.  W.  Golis.     I,  N.  S.  438. 

Se?eral  creditors,  standing  in  the  same  predicament,  and  seeking  the  same  relief,  may 
join  in  one  application. 

One,  who  has  obtained  a  respite,  and  meditates  a  removal,  may  be  arrested,  and  his 
goods  seized. 

When  he  is  brought  before  the  judge,  his  person  and  goods  may  be  secured,  notwith- 
standing a  defect  in  the  process  on  which  he  was  arrested. 

PARISH  Court  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court 
The  petition  states  the  applicants  are  respectively  creditors  of  Golis, 
who  has  obtained  a  respite;  that  they  are  informed  and  believe  he 
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has  fraudulently  and  clandestinely  disposed  of  a  great  part  of  his 
goods,  and  is  preparing  fraudulently  to  depart  from  the  state.  They 
pray  for  his  arrest,  and  attachment  of  his  property.  On  this  affidavit, 
the  parish  judge  ordered  the  arrest  and  attachment,  which  were  exe- 
cuted. 

Golis  introduced  witnesses  to  disprove  the  allegations  in  the  pe- 
tition— the  judge  ordered  a  valuation  of  the  goods,  but  directed  him 
to  "remain  under  bail,  with  good  and  sufficient  security,  for  the 
amount  of  the  claims  of  the  plaintiffs,  as  detailed  in  the  petition,  not 
to  leave  the  state  or  the  jurisdiction  of  the  court,  until  he  had  succes- 
sively complied  with  the  terms  of  the  respite."     He  appealed. 

1.  His  counsel  urges  that  creditors  whose  claims  are  not  connected, 
have  no  right  to  cumulate  their  actions.     1 1  Martin,  287. 

2.  If  they  sue  him,  in  behalf  of  his  other  creditors,  they  must  set 
forth  their  authority.  5  Nouveau  Denissart,  685,  no.  9,  Verbo,  Cre- 
ance. 

3.  The  petition  must  set  forth  the  cause  of  action,  and  conclude  with 
a  prayer  for  relief,  adapted  to  the  circumstances  of  the  case.  2  Mar- 
tin's  Digest,  156. 

4.  Except  in  the  case  of  a  voluntary  surrender,  the  creditor  must 
select  between  arrest  and  attachment.  The  remedies  cannot  be  cu- 
mulated.   Acts  of  1817,  130,  §  9. 

5.  The  allegations  are  insufficient  to  warrant  either.  1  Martin's 
Digest,  474,  480,  4S2,  512,  Acts  of  1817,  p.  26. 

6.  The  judge's  order  for  the  arrest,  should  have  stated  the  particu- 
lar suit,  in  which  surety  was  to  be  given.    Ibid.  476.  480,  482. 

7.  The  writ  of  attachment  should  not  be  at  variance  with  the  evi- 
dence of  the  debt  set  forth  in  the  petition.    Ibid.  514. 

I.  II.  This  does  not  appear  to  be  a  regular  suit,  in  which  the  de- 
fendant was  to  be  called  on  to  answer.  It  was  an  application  at 
chambers,  for  surety,  in  the  case  of  creditors  whose  debts  were  not 
payable.  It  might  have  been  made  by  the  creditors  severally,  and 
we  do  not  see  how  several  of  them,  standing  in  the  same  predicament, 
and  seeking  the  same  relief,  could  not  join  in  the  application. 

III.  The  petition  concludes  with  a  prayer,  adapted  to  the  case;  the 
arrest  of  the  debtor  and  the  attachment  of  his  goods. 

IV.  Persons  who  obtain  a  respite,  fall  into  the  class  of  bankrupts, 
Fallidos,  and  when  they  are  suspected  of  meditating  a  removal,  siendo 
sospchoso  d  fuga,  may  be  arrested,  and  his  goods  seized,  ha  de  ser 
preso  y  sequestrados  sus  biens — Cur.  Phil.  Fallidos,  3-23. 

V.  The  allegations  appear  to  us  sufficient.  The  fraudulent  inten- 
tion to  depart  is  sufficiently  stated.  The  applicants  swear  they  are 
informed  thereof,  and  truly  believe  it. 

VI.  VII.  The  debtor  being  once  before  the  judge,  it  was  the  duty 
of  the  latter  to  secure  his  person  or  his  goods,  or  both;  even  if  there 
had  been  any  imperfection  in  the  process,  by  which  he  was  brought 
before  him. 

As  to  the  question  of  fact,  the  discretion  of  the  judge  does  not  ap- 
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pear  to  us  to  have  t>een  improperly  exercised.  In  a  case  like  the 
present,  fraud  is  presumed,  and  no  great  injury  was  done  in  holding 
the  debtor  to  the  security  he  had  given. 

When  a  debtor,  who  has  obtained  a  respite,  gives  room  to  suspect 
him  of  an  intention  to  depart,  he  cannot  avail  himself  of  the  respite. 
He  may  be  treated  as  a  bankrupt.  Cur.  Phil.  Esperas  y  quitas, 
no.  9. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed  with  costs. 

Cuvillier,for  the  plaintiff. 

Trabuc,  for  the  defendant. 

There  was  a  rehearing  asked  for,  but  refused. 


Barlow  v.  Dupuy.     I,  N.  S.  443. 

The  record  of  a  suit  is  legal  evidence,  although  proceedings  were  not  continued  till  a 

judgment  was  had. 

THIRD  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  damages,  on  account  of  injury  sustained,  by  the 
negligence  of  the  defendant's  deputy,  in  the  execution  and  return  of 
a  writ  of  sequestration.  The  jury  gave  a  verdict  in  his  favor,  without 
assessing  any  damages,  and  the  court  gave  those  claimed  in  the 
petition. 

Our  attention  is  drawn  to  a  bill  of  exceptions  to  the  opinion  of  the 
court,  in  admitting  in  evidence  the  proceedings  in  the  suit  of  the 
plaintiff  against  Pemberton,  in  which  he  obtained  the  writ  of  seques- 
tration, mentioned  in  the  petition.  The  admission  of  the  record  was 
opposed,  on  the  ground  that  the  suit  was  not  proceeded  on  to  judg- 
ment. We  are  of  opinion  that  the  court  acted  correctly.  The  record 
was  the  proper  evidence  to  prove  rem  ipsam,  viz:  that  the  writ  of 
sequestration  was  obtained. 

But  the  judge  certainly  erred  in  giving  judgment  for  damages, 
when  not  assessed  by  the  jury,  nor  proved 

The  judgment  is  annulled,  avoided  and  reversed,  and  the  cause 
remanded  for  a  new  trial. 
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This  renders  it  necessary  to  examine  the  bills  of  exceptions  to  the 
opinion  of  the  court,  on  the  part  of  the  plaintiff. 

The  first  is  to  the  rejection  of  a  witness  to  prove  that  he  was  the 
overseer  of  the  party  against  whom  he  had  obtained  the  writ  of  se- 
questration. In  this,  we  think,  the  court  erred.  The  evidence  was 
necessary  to  establish  the  damages  claimed. 

Another  bill  of  exceptions  is  to  the  refusal  to  admit  in  evidence,  an 
order  of  the  same  person,  authorising  the  plaintiff  to  sell  a  certain 
horse,  which  it  was  contended  by  the  defendant,  had  accordingly 
been  sold,  and  by  the  plaintiff,  to  be  still  the  property  of  the  defen- 
dant, in  the  writ  of  sequestration.  As  the  writ  commanded  the 
-sequestration  of  the  crop  only,  we  do  not  think  the  court  erred. 

The  other  is  to  the  rejection  of  a  paper,  a  copy  of  which  does  not 
come  up  with  the  record,  and  nothing  enables  us  to  ascertain  whether 
the  court  was  correct,  or  erred  in  rejecting  it. 

It  is,  therefore,  ordered,  that  the  judge  be  directed  to  admit  in  evi- 
dence the  record  of  the  proceedings  in  the  case  of  Barlow  v.  Pember- 
ton,  and  that  the  plaintiff  and  appellee  pay  the  costs  of  this  appeal. 

Livingston,  for  the  plaintiff. 


Durham  v.  Oddie.     I,  N.  S.  444. 

A  power  to  sell  does  not  include  that  of  giving  in  payment 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  case  differs  so  little  from  that  of  Thurett  v.  Jenkins,  heretofore 
decided,  as  reported  in  9  Martin,  318;  and  the  slight  variance  be- 
tween the  two,  being  in  favor  of  the  present  plaintiff,  that  unless  we 
overturn  the  whole  doctrine  of  the  common  law,  or  leges  non  scripts 
of  England,  as  recognised  in  the  former  case,  judgment  must  be  ren- 
dered for  the  appellant.  The  counsel  for  the  appellee  seems  to  have 
been  so  well  convinced  that  his  client  must  fail  in  his  claim,  provided 
the  obstacles  opposed  to  him,  by  the  principles  established  in  the 
former  case,  could  not  be  removed,  that  he  has  directed  his  argu- 
ments, principally  against  the  legal  correctness  of  the  decision  therein 
given,  on  the  ground  that  the  court  mistook  the  common  law,  as 
adopted  in  New  York;  being  that  which  ought  to  have  governed  in 
that  case,  as  well  as  in  the  present. 
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On  examining  the  authorities  cited,  we  find  nothing  in  them  tending 
to  the  establishment  of  rules,  different  from  those  laid  down  in  the 
books  relied  on  by  the  parties,  in  the  case  of  Thurett  v.  Jenkins;  ex-, 
cept  an  apparent  contradiction  or  discrepancy,  between  the  two  cases 
to  which  we  are  referred  in  the  4th  and  12th  vols,  of  Mass.  Reports. 

It  is  very  possible  that  this  apparent  repugnance  between  those 
cases  might  be  reconciled;  but  we  deem  it  to  be  no  part  of  our  duty 
to  undertake  the  task.  We  do  enough,if  we  avoid  contradiction,  and 
decide  according  to  law,  or  what  we  honestly  believe  to  be  law,  all 
cases  regularly  brought  before  us  for  adjudication. 

In  relation  to  the  extent  and  validity  of  the  plaintiff's  title  to  the 
ship,  which  forms  the  object  of  the  present  contest  between  the  par- 
ties litigant,  as  it  is  exhibited  by  the  evidence  of  the  cause,  we  refer 
freely  to  the  reasoning,  in  the  case  cited  from  Martin's  Reports,  which 
we  still  consider  sound,  and  unshaken  by  the  arguments  and  autho- 
rities now  adduced.  If  any  doubt  or  difficulty  could  remain,  after 
the  uncontradicted  assertion  of  Judge  Parsons,  that  no  difference  ex- 
isted in  the  United  States  between,  what  they  term  in  England,  the 
grand  bill  of  sale,  and  the  ordinary  bill  by  which  ships  are  trans- 
ferred from  one  person  to  another:  the  evidence  in  the  present  case 
goes  far  in  removing  such  difficulty;  for  Durham's  vendor  delivered  to 
him  the  evidence  of  title,  by  which  he  (the  seller)  held  from  Garnis, 
who  (for  any  thing  that  appears  to  the  contrary)  was  the  original 
owner  of  the  vessel.  Another  point  of  view,  in  which  this  case  may 
be  considered,  renders  the  plaintiff's  claim  much  stronger  than  that 
of  the  claimant  in  the  case  above  cited.  The  present  defendant  claims, 
under  an  act  of  sale,  executed  by  an  attorney  in  fact,  for  the  original 
proprietor.  There  is  no  proof  of  any  person  having  been  paid,  and 
to  supply  this  defect  in  the  transfer  of  property,  evidence  is  introduced 
to  show  that  Oddie  was,  at  the  time  of  the  pretended  sale,  a  creditor 
of  the  owner  for  whom  the  attorney  acted.  The  power  of  attorney 
shows  that  Smith,  the  agent,  was  authorised  to  sell  three-fourths  of 
the  ship.  But  the  manner  in  which  he  appears  to  have  disposed  of 
the  whole  vessel  appears  rather  to  be  a  dation  en  pairnent,  than  a 
contract  of  sale.  This  species  of  contract,  although  it  strongly  resem- 
bles a  sale,  is  not  precisely  the  same  thing;  and  we  are  of  opinion 
that,  a  simple  power  to  sell,  will  not  authorise  an  agent  to  give  the 
thing  intended  to  be  sold,  in  payment  of  the  debts  of  his  constituent 
The  defendant,  therefore,  has  shown  no  legal  title  to  the  vessel  in 
dispute.     The  plaintiff,  we  think,  has;  and,  therefore, 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  dis- 
trict court  be  annulled,  avoided  and  reversed,  and  that  judgment  be 
entered  for  the  plaintiff,  with  costs  in  both  courts. 

Grymes,  for  the  plaintiff. 

Livingston,  for  the  defendant. 
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Lafon's  Executors  v.  Riviere's  Execut'x.     I,  N.  S.  448. 

FIRST  District. 

The  costs  of  a  suit  include  all  the  charges  which  the  law  allows  to 
defray  the  expenses  necessary  to  arrive  at  a  final  decision  of  the  suit. 
The  compensation  of  experts,  sent  by  the  court  on  the  premises,  to 
view  the  work,  is  part  of  the  costs  of  the  suit 


Marquez  v.  Visoso.     I,  N.  S.  449. 

PARISH  Court  of  New  Orleans. 

In  a  suit  for  settlement  of  a  partnership,  the  partner  who  alleges 
losses  must  prove  them.  Profits  are  always  presumed.  Curia 
Phil.,  CompaneroSy  no.  16. 


Delery  v.  Bunle's  Under-Tutor.     I,  N.  S.  451. 

A  party  to  a  sale  cannot  prore  its  simulation  by  parole, 

SECOND  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  object  of  this  suit  is  the  rescission  of  the  sale  of  certain  slaves, 
made  to  the  plaintiff  by  the  minor's  father,  and  the  consequent  can- 
celling of  the  note,  given  by  the  vendee  for  the  price,  on  the  ground 
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of  simulation.  The  under-tutor  is  sued,  because  the  plaintiff  is  him- 
self the  minor's  tutor.  The  plea  was  the  general  issue;  the  judgment 
was  for  the  defendant;  and  the  plaintiff  appealed. 

The  statement  of  facts  shows  strong  evidence  of  the  simulation. 

The  district  court's  attention  was  first  arrested  on  the  question  "can 
parol  evidence  be  received  to  prove  simulation  in  a  sale?"  It  de- 
clared that,  from  the  decision  of  this  court,  it  had  no  doubt  in  deciding 
the  question  in  the  affirmative,  the  doctrine  being  laid  down  in  the 
case  of  Crozet's  Heirs  v.  Gaudet,  6  Martin^  524,  and  the  appellant's 
counsel  has  referred  us  to  that  of  Griffin's  Ex'r.  v.  Lopez,  5  Ibid.  145. 

It  is  clear  that  the  question,  as  put  by  the  judge,  could  not  have 
been  answered  in  the  negative. 

The  case  of  Crozet's  Heirs  v.  Gaudet  differs  widely  from  this. 
There  the  plaintiffs  sought  relief  against  a  simulated  sale,  made  in 
fraud  of  their  rights.  They  were  permitted  to  prove  the  simulation 
by  witnesses,  as  it  could  not  be  imputed  to  them  that  no  counter-letter 
was  taken. 

In  the  case  of  the  executors  of  Griffin,  a  counter-letter  had  been 
taken,  and  on  proof  of  its  destruction,  parol  evidence  of  its  contents 
was  admitted. 

In  the  first  case,  parol  evidence  was  given  by  persons,  who  were 
not  parties  to  the  sale  alleged  to  be  simulated.  Here,  in  the  one  under 
consideration,  the  person  who  offered  the  parol  proof  was  a  party  to 
the  sale,  and  might  have  armed  himself  with  a  counter-letter. 

In  the  second  case,  the  parol  proof  was  restrained  to  the  contents  of 
the  counter-letter.  Here,  it  is  introduced  to  prove  facts,  the  existence 
of  which  was  never  put  to  writing. 

We  conclude  that  the  district  court  erred,  in  receiving  as  legal  evi- 
dence of  the  simulation  of  a  written  sale,  parol  evidence  offered  by 
the  vendee,  in  whose  power  it  was  to  have  armed  himself  with  a 
counter-letter. 

This  conclusion  renders  it  necessary  to  examine  the  other  questions 
in  the  case.  The  district  court,  however,  came  to  the  same  result  to 
which  our  view  of  the  case  leads  us. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  affirmed  with  costs. 

Moreau  and  Dumoulin,  for  the  plaintiff. 

Desblieux,  for  the  defendant. 
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Seghers  v.  His  Creditors.     I,  N.  S.  453. 

FIRST  District. 

The  creditors  of  an  insolvent  have  a  right  to  change  the  syndics, 
who  are  but  their  mandatories,  in  case  they  make  a  cession  of  their 
goods: — ipso  jure  se  entiende  ser  revocado  quando  despues  de  dado 
el  mandatario  se  hace  de  deteriorar  opeor  condition.  Curia  PhiL 
lib.  2,  c.  11,  n.  43,  Fallidos. 


Brocard  v.  Camp's  Curator.     I,  N.  S.  454. 

PARISH  Court  of  New  Orleans. 

A  party  to  a  written  sale  cannot  prove  its  simulation  by  parole: 
the  plaintiff  ought  to  have  armed  herself  with  a  counter-letter,  ante 
516. 


Vol.  II. 
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WESTERN  DISTRICT,  AUGUST  TERM,  1823 


Babineau  v.  Cormier.     I,  N.  S.  456.   - 

The  rale,  that  the  objection  to  illegal  testimony  was  not  waived  by  a  failure  to  except  to 
it  at  the  trial,  (3  Martin  252,  253,)  repudiated,  and  that  in  5  Martin,  442,  re-affirmed. 

If  there  be  error  on  the  part  of  the  vendor  in  delivering,  and  of  the  vendee  in  taking 
possession  of  land,  the  latter  cannot  hold  by  prescription. 

SEVENTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  dispute  between  the  parties  in  this  action,  has  grown  out  of  a 
purchase,  made  by  the  defendant,  from  one  of  the  co-heirs  of  the 
plaintiff,  of  a  tract  of  land  of  three  and  a  half  arpents  front,  on  the 
bayou  Carancro,  with  the  depth  of  forty-two,  it  being  a  part  of  a  tract 
of  ten  arpents  front,  with  the  depth  already  mentioned,  originally 
conceded  to  Ann  Guilboaux,  mother  to  the  plaintiff. 

The  grant  from  the  government  is  in  the  usual  form,  and  issued 
upon  a  survey  made  by  the  commandant  of  Attakapas.  Several 
years  after  the  date  of  this  concession,  eight  of  the  neighboring  inha- 
bitants, who  had  also  ten  arpents  front,  adjoining  it,  called  in  one 
Gonsoulin,  a  surveyor,  to  survey  their  respective  tracts.  By  this 
operation  it  was  ascertained  there  was  not  a  sufficient  quantity  to 
satisfy  all  the  titles,  and  in  consequence  the  several  grantees  agreed 
to  lose  proportionally.  In  designating  the  limits  of  the  title,  under 
which  the  present  parties  claim,  the  first  line  was  run  ten  arpents  in 
a  diagonal  course,  which  made  the  quantity  fall  short  by  two-thirds  of 
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an  arpent,  of  what  the  grant  would  have  embraced,  had  the  lines  been 
run  at  right  angles  from  the  point  of  departure. 

About  one  year  after  this  arrangement,  the  defendant  purchased 
three  and  a  half  arpents  of  land,  front,  part  of  this  concession,  from 
one  of  the  heirs  of  the  grantee.  In  the  conveyance  the  property  is 
described  as,  une  lerre  de  trots  arpents  et  clemi  de  face  avec  qua- 
rante  deux  de  prqfondeur,  sur  chaque  bord  du  bayou  Carancro  /i- 
mitepar  en  bas  par  la  veuve  Frederic  le  Blanc,  et  par  en  hautpar 
Joseph  Babineau — "  A  tract  of  land  of  three  arpents  and  a  half  in 
front,  with  fifty-two  in  depth,  upon  each  bank  of  the  bayou  Carancro, 
bounded  below  by  the  widow  le  Blanc,  and  above  by  Joseph  Babin- 
eau." The  principal  point  in  dispute,  is,  how  the  land  thus  conveyed, 
should  be  located;  the  plaintiff  insists  the  defendant  ought  to  take  the 
front,  in  pursuance  to  the  survey  made  by  Gonsoulin;  while,  on  the 
part  of  the  defendant,  it  is  contended,  that  he  purchased  three  and  a 
half  arpents  of  land  in  front,  without  reference  to  any  particular  sur- 
vey, and  without  mention  being  made  in  the  act  of  sale,  of  any  circum- 
stance, which  would  qualify,  or  restrict  his  right,  to  demand  the  whole 
quantity  mentioned  in  it. 

It  is  unnecessary  for  us  to  examine  whether  parol  evidence  can 
legally  be  received  in  any  case,  to  show  that  by  reason  of  a  previous 
survey,  or  other  circumstance,  a  greater  or  less  quantity  of  land  than 
that  mentioned  in  the  deed  of  conveyance  was  sold;  or  more  especially, 
whether  it  can  be  received  in  a  case  such  as  the  present,  where  the 
actual  possession  given,  was  in  conformity  with  the  title,  and  in 
opposition  to  the  boundaries  indicated  on  the  plat  of  survey.  The 
testimony,  by  which  the  expressions  used  in  the  deed  to  the  defend- 
ant are  limited,  was  given  in  the  court  below  without  any  exception 
to  its  introduction,  and  we  feel  bound  to  notice  it.  In  the  case  of 
Clark's  Ex'rs  v.  Farrar  ,3  Martin,  252,  253,  the  court  held  that  the 
objection  to  illegal  testimony  was  not  waived  by  a  failure  to  except  to 
it  on  the  trial.  We  have  had  frequent  occasions  since,  to  consider  the 
principle  which  that  decision  recognises,  and  once  to  express  an  opin- 
ion respecting  it  We  are  satisfied  it  is  unsound.  The  rule  is  cor- 
rectly given  in  the  case  of  Highlander  v.  Fluke,  5  Martin,  442.  Par  • 
ties  have  certainly  a  right  to  acknowledge  a  parol  contract  for  land; 
and  they  have  a  right  to  consent,  that  their  stipulation  in  regard  to  it, 
may  be  proved  by  oral  evidence.  Nor  is  it  seen  how  a  regard  to  the 
interests  of  third  parties  require  the  rejection  of  such  proof.  They 
certainly  cannot  be  affected  by  it,  for  what  is  done  in  the  suit  where 
such  testimony  is  admitted,  is  to  them  res  inter  alios  acta. 

Proceeding,  therefore,  to  examine  the  evidence,  we  find  it  proved 
by  one  witness,  that  the  defendant  went  into  possession  under  an  ex- 
press stipulation,  that  he  was  to  hold  the  land,  in  conformity  with  the 
survey  of  Gonsoulin;  and  by  another,  that  he  had  always  acknow- 
ledged that  survey  until  a  few  years  back.  Taking  this  testimony  as 
true,  and  we  have  been  unable  to  find  anyt  hing  in  the  record  to  au- 
thorise us  to  reject  it,  the  defendant  is  bound  by  his  agreement.    He 
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must  hold  as  he  bought;  and  his  intention  at  the  time  he  made  the 
purchase,  must  govern  his  rights  under  it. 

He  contends,  however,  that  admitting  he  purchased  under  this  sur- 
vey, he  has  acquired  a  title  to  the  premises  by  prescription.  The 
evidence  on  this  head  is,  that  the  plaintiff  put  the  defendant  in  the 
possession  of  the  premises  he  now  claims,  and  that  he  remained  in 
actual  possession  of  them  for  ten  years.  The  witness  who  relates  the 
manner  this  possession  was  given,  states  that  the  plaintiff  showed 
where  he  thought  the  line  would  run,  but  they  did  not  measure  it, 
nor  was  any  division  made.  That  the  witness  himself  stepped  off  the 
distance  of  three  and  a  half  arpents.  Taking  the  purchase  to  have 
been  made  according  to  the  survey  already  mentioned,  it  is  evident 
the  possession  delivered  was  erroneous,  for  the  spot  indicated  as  the 
boundary,  was  nearly  that,  where  the  front  line  would  have  termi- 
nated, running  it  at  right  angles.  The  manner  the  quantity  was 
ascertained,  readily  accounts  for  the  mistake,  and  the  witness  declares, 
that  the  plaintiff  did  not  positively  show  the  limit,  as  that  which 
would  divide  his  land  from  that  of  the  defendant. 

Under  these  circumstances  of  error  on  the  part  of  the  vendor  in 
delivering  property  not  sold,  and  error  on  the  part  of  the  vendee,  in 
taking  possession  of  that  which  he  did  not  purchase,  the  question  is, 
can  the  latter  hold  it  by  prescription?  We  think  not  An  important 
and  indispensable  requisite  is  wanting  to  make  out  a  title  of  the  kind; 
the  intention  to  possess.  The  vendee  intended  to  enter  into,  and  hold 
the  property  sold  him.  What  he  possessed  over  and  beyond  the 
quantity  purchased,  was  in  error.  Pothier  gives  as  an  illustration  of 
this  doctrine,  the  very  case  now  before  us.  If,  says  he,  J*ai  achete 
de  vous  tine  chose,  el  vous  m'en  livriez  une  autre  que  je  prends  par 
erreur  pour  celle  que  fax  achetee,et  dontfai  intention  d'acquerir 
la  possession;  je  n'acquiers  la  possession  ni  de  celle  que  j9ai  recue 
par  erreur,  parce  que  ce  n'est  pas  celle  dontfai  la  volonte  d'acque- 
rir  la  possession,  ni  de  celle  que  j'ai  la  volonte  ffacquerir,  parce 
que.  je  ne  Vai  pas  recue;  Pothier,  Traite  de  la  Possession,  chap.  4, 
no.  40.     See  also,  Digest,  lib.  41,  tit.  2,  no.  34. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed  with  costs, 

Fennessy,  for  the  plaintiff. 

Brownson,  for  the  defendant. 
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Frere  et  al.  v.  Frere  et  al.    I,  N.  S.  462. 

SEVENTH  District. 

An  estimation  of  property  in  a  marriage  contract,  previous  to  the 
passage  of  the  Civil  Code,  operated  a  sale.    6  Martin,  659. 

The  law  expressly  demands  the  presence  of  the  under-tutor  at  an 
inventory.    Civil  Code,  68,  art  54. 


Parquin  et  al.  v.  Finch.     I,  N.  S.  465. 

SEVENTH  District. 

Held,  that  a  clause  in  a  marriage  contract,  by  which  the  whole  of 
the  acquests  and  gains  is  to  go  to  the  survivor  in  case  there  are  no 
children,  is  not  illegal. 

An  exception  taken  to  the  opinion  of  the  judge  that  such  clause 
was  illegal,  given  on  sending  a  cause  before  referees,  because  no 
final  judgment  was  rendered  until  the  return  of  the  referees,  whose 
business  it  was  to  examine  the  facts  of  the  case,  under  instructions 
of  the  court,  in  relation  to  points  of  law. 


44* 
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Thompson  v.  W.  &  H.  Milburn.    I,  N.  S.  468. 

Redhibitory  defects  in  a  slave  may  be  pleaded  after  twelve  months  in  defence  of  an  action 

brought  for  the  price. 
Any  disease  of  which  a  slave  is  afflicted  at  the  time  of  sale  which  has  progressed  so  far 

as  to  be  incurable,  may  be  pleaded  as  a  redhibitory  vice. 
If  the  slave  die,  the  burthen  of  proof  that  the  disease  was  curable,  is  cast  on  the  seller. 

SEVENTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioners  sue  to  obtain  the  price  of  a  slave.  The  defendants 
resist  the  demand  on  an  allegation  that  the  negro  was  unsound,  and 
afflicted  with  redhibitory  diseases,  incurable  in  their  nature,  at  the 
time  they  purchased  him;  of  which  disease  he  died. 

The  sale  took  place  in  the  month  of  August,  1819,  and  this  action 
was  commenced  the  first  of  November,  1820.  The  plaintiff  contends 
that  the  defendants  cannot  avail  themselves  of  the  defence  set  up,  as 
twelve  months  have  elapsed  from  the  time  of  the  purchase. 

The  article  of  our  Code,  which  directs  that  the  action  of  redhibition 
must  be  brought  in  one  year  at  farthest  from  the  date  of  the  sale,  can 
only  receive  an  application  in  cases  where  the  vendee  is  plaintiff,  and 
brings  an  action.  It  leaves  untouched  the  right  to  offer  the  want  of 
consideration  as  a  defence  against  paying  the  price  agreed  to.  The 
rule  is,  "Lo  que  tiene  tiempo  limitado  para  demandarse  in  juicio, 
es perpetuo para  exceptionarse."  Febrero9p.  2,  lib.  3,  cap.  1,  sec.  6, 
no.  250. 

This  point  disposed  of,  our  attention  is  next  carried  to  the  merits 
of  the  controversy.  The  cause  comes  up  on  a  statement  of  facts,  but 
as  we  observe  the  judge  a  quo  directed  two  questions  to  be  submitted 
to  a  jury,  we  shall  notice  the  finding  on  these  questions,  after  stating 
what  facts  are  established  by  the  evidence. 

Two  gentlemen  of  the  faculty,  who  were  called  on  a  consultation 
on  the  negro,  five  weeks  after  the  sale,  and  a  short  time  previous  to 
his  death,  state  that  they  found  him  laboring  under  a  chronic  dysen- 
tery of  long  standing;  a  disease,  which,  though  it  may  sometimes  be 
cured  by  proper  regimen,  generally  terminates  in  death.  Three  other 
witnesses  state  that,  the  negro  was  unwell  immediately  after  the  pur- 
chase. One  called  by  the  plaintiff,  declared  that  the  negro  had  been 
afflicted  with  a  diarrhoea,  some  time  previous  to  the  period  when  the 
defendant  purchased  him;  that  the  physician  who  attended  him  had 
reported  him  well,  and  that  he  had  quite  a  healthy  appearance  when 
sold. 
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That  section  of  the  Civil  Code  which  treats  of  the  defects  in  the 
thing  sold,  and  of  redhibitory  vices,  is  by  no  means  the  most  clear  and 
satisfactory  of  that  work,  and  since  its  enactment  several  embarrass- 
iug  questions,  arising  out  of  its  provisions,  have  been  presented  for 
decision.  It  is  now,  however,  the  settled  doctrine  in  this  court,  that, 
by  the  term,  "  disease  incurable  in  its  nature,"  must  be  understood 
any  disease  of  which  the  slave  is  afflicted  at  the  time  of  the  sale  that 
has  progressed  so  far  as  to  be  incurable.  Our  only  inquiry,  then,  is, 
do  the  facts,  as  proved  in  evidence,  bring  this  case  within  the  rule? 

The  testimony  already  detailed,  appears  to  us  to  show  beyond 
doubt,  that  the  negro  was  diseased  on  the  day  of  the  sale.  The 
evidence  of  the  physicians  satisfies  us  that  it  was  of  that  disease  he 
died.  Whether  it  had  progressed  so  far  as  to  be  rendered  incurable 
is  the  main,  and,  indeed,  the  only  difficulty  which  the  case  presents. 
The  fact  is  not  placed  beyond  all  doubt  by  the  testimony,  nor  can 
human  testimony  ever  establish  beyond  doubt  at  what  period  a  dis- 
ease is  incurable,  unless  the  persons  who  give  it  are  acquainted 
with  all  the  means  of  cure  which  human  knowledge  possesses.  We, 
however,  have  it  in  evidence  here  that  the  slave  sunk  under  the  dis- 
ease, and  it  is  such  as  is  generally  incurable.  This  we  think  suffi- 
cient to  throw  the  burthen  of  proof  on  the  other  side,  and  the  defen- 
dant, aware  that  it  did,  has  labored  to  show,  that  the  fact  of  the  dis- 
ease being  curable  clearly  resulted  from  the  testimony. 

But,  in  this  he  has  completely  failed.  The  evidence,  so  far  from 
establishing  the  curableness  of  the  disease,  is  entirely  silent  in  regard 
to  it.  To  supply  the  place  of  proof,  the  defendant  has  resorted  to 
conjecture,  and  has  contended,  that  we  do  not  know,  but  that  if  a 
physician  had  been  called  in  earlier,  the  life  of  the  slave  might  have 
been  saved.  We  do  not  know  what  effect  an  earlier  application  to 
medical  aid  might  have  had,  and  for  that  very  reason  we  cannot  give 
the  plaintiff  the  benefit  of  a  fact  which  he  has  never  proved.  In  the 
case  of  St.  Rome  v.  Por6,  the  same  argument  was  resorted  to,  and 
was  considered  of  no  weight.  The  court  there  held,  that  it  lay  on 
the  vendor  to  show  that  the  disease  of  which  the  slave  died,  might, 
under  a  different  course  of  treatment,  have  been  cured.  10  Martin, 
215.  Every  thing  in  this  case  rebuts  the  presumption  that  the  disease 
would  have  yielded  to  medicine,  nor  do  we  see  that  there  was  such 
negligence  on  the  part  of  the  vendee  as  to  deprive  him  of  what  we 
conceive  a  just  and  conscientious  defence.  As  was  said  in  the  case 
just  cited,  physicians  are  frequently  not  resorted  to  until  family  me- 
dicines fail.  The  right  of  purchasers  to  resist  the  payment  of  an  ob- 
ject which  turns  out  to  be  of  no  value,  should  not  be  made  to  depend 
on  their  medical  skill;  on  their  knowledge  that  a  disease  on  its  first 
appearance  is  a  dangerous  one;  and  that  recourse  must  be  instantly 
had  to  professional  men.  That  of  which  the  slave  died  we  know  to 
be  one  that  is  slow  in  its  progress,  and  not  apt  in  its  incipient  stages  to 
excite  much  alarm. 
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The  jury  have  found  that  the  negro  was,  at  the  time  of  sale,  afflicted 
with  an  acute  dysentery.  We  see  nothing  in  the  evidence  to  support 
the  conclusion.  Taking  it  to  be  correct,  it  would  not  affect  the  decision 
of  the  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 


Roman's  Heirs  v.  Smith  et  al.     I,  N.  S.  473. 

An  extract  from  the  books  in  which  grants  were  recorded,  cannot  be  given  in  evidence, 
until  the  absence  of  the  frant  be  satisfactorily  accounted  for, 

SEVENTH  District. 

Mahtin,  J.,  delivered  the  opinion  of  the  court* 

This  case  is  before  us  on  a  bill  of  exceptions  to  the  opinion  of  the 
judge  a  quo,  in  rejecting  an  extract  of  a  book,  entitled  Primeros  de- 
cretos  de  concesiones,  left  by  the  officers  of  Spain,  at  the  change  of 
government,  as  the  evidence  of  a  grant  from  the  king,  under  which 
they  claim. 

The  king's  lands  were  granted  by  the  governor  or  intendant,  whose 
assent  to  the  application  for  land  was  evidenced  by  an  order,  decreto, 
made  on  the  margin,  or  at  the  foot  of  the  petition;  or  finally  by  a 
formal  grant.  The  decreto  had  the  signature,  and  the  grant  the  sig- 
nature and  seal,  of  the  officer  granting,  and  the  counter-signature  of  a 
secretary. 

The  decreto  or  grant  was  always  delivered  to  the  applicant,  as  the 
evidence  of  his  right.  The  extract  appears  to  be  a  record  of  the  name 
of  the  grantee,  the  quantity  of  land  granted  and  its  situation.  Whether 
this  record  was  made  from  a  decreto  or  grant,  and  we  are  ignorant 
of  any  other  mode  by  which  vacant  lands  were  granted,  it  is  evidence, 
the  admission  of  which  was  not  to  be  permitted  to  the  grantee  or  his 
.heir,  who  had  once  received  from  the  government  a  decreto  or  grant, 
(under  the  hand  or  hand  and  seal  of  the  officer  authorised  to  grant,) 
entitled  to  more  credit  than  the  record  or  extract  of  it,  made  by  a 
clerk. 
We,  therefore, cannot  say  that  the  district  judge  did  err,  in  insisting, 

*  Form,  J.,  took  no  part  in  this  case,  having  been  of  counsel  for  the  plaintiff. 
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before  he  admitted  the  extract  in  evidence,  that  the  plaintiffs  should 
show  that  the  original  was  not  in  their  possession. 

But  we  are  of  opinion  that  the  judgment  ought  to  have  as  in  the 
case  of  a  nonsuit. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment,  as  in  the  case  of  a  nonsuit 

Brownson,  for  the  plaintiff. 

Lessassier,  for  the  defendant. 


Guidry  v.  Green.     I,  N.  S.  475. 

The  purchaser  of  a  tract  of  land  of  1400  arpents,  cannot  refuse  payment  on  the  ground 
that  the  United  States  have  only  confirmed  the  title  to  640.* 

FIFTH  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court.t 

In  this  case  the  plaintiff  prayed  an  injunction,  to  stay  proceedings 
on  a  judgment,  which  he  says  was  illegally  obtained  against  him  by 
the  defendant,  and  which  she  was  about  to  cause  to  be  unjustly  exe- 
cuted. The  injunction  was  granted,  and  subsequently  the  cause 
heard  on  its  merits,  wherein  the  court  below  gave  judgment,  from 
which  the  plaintiff  appealed. 

A  bill  of  exceptions  was  taken  to  the  opinion  of  the  judge  a  quo, 
by  which,  in  the  course  of  the  trial,  he  rejected  parol  evidence  against 
the  return  of  the  sheriff,  on  the  citation  in  the  former  suit,  wherein 
Mrs.  Green  was  plaintiff:  and,  as  the  whole  cause  of  dispute  between 
the  parties,  is  now  before  this  court,  on  full  evidence,  it  is  deemed 
unnecessary  to  decide  on  this  bill  of  exceptions. 

From  the  facts  and  arguments  of  counsel  in  the  case,  it  appears 
clear  that  the  whole  ground  of  contention  consists,  in  the  legality  and 
justice  of  compelling  the  plaintiff  to  pay  the  full  amount  of  price  for 

*  By  the  art  2535  of  the  Louisiana  Code,  it  is  provided,  that  if  the  buyer  is  disquieted 
in  his  possession,  or  has  jnst  reason  to  fear  that  ho  will  be  disquieted,  he  may  suspend 
payment  of  the  price  until  the  seller  has  restored  him  to  quiet  possession,  unless  the 
seller  prefer  to  give  him  security.    See  Deny's  v.Clague's  Syndics,  7  Martin,  N.  &  93. 

t  Porter,  J.,  did  not  join  in  the  opinion,  having  an  interest  in  the  cause. 
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which  a  certain  tract  of  land  was  adjudged  to  him,  at  the  probate 
sale  of  the  estate  of  Elisha  Green,  the  husband  of  the  appellee;  as 
containing  1400  arpents,  when  it  appears  that  the  United  States 
have  confirmed  the  claim  and  title  to  said  land,  only  to  the  extent  of 
640  acres. 

There  is  an  apparent  contradiction  between  cases  heretofore  de- 
cided in  this  court,  on  account  of  the  troubles  or  deficiency  in  title, 
which  authorise  purchasers  to  withhold  payment  of  the  price  of  real 
property.  In  the  first  of  those  decisions  an  opinion  was  entertained 
that,  real  danger  of  disturbance  by  eviction,  in  consequence  of  a  bet- 
ter title  being  in  some  other  person  than  the  seller,  and  shown  to  the 
court,  or  presenting  an  unsettled  mortgage  on  the  property  sold,  were 
sufficient  to  authorise  a  purchaser  to  withhold  payment  until  security 
should  be  given  against  those  dangers.  The  doctrine  to  be  drawn 
from  these  decisions  has  been  somewhat  impaired  or  altered  by  an 
opinion  expressed  in  the  case  of  Fulton's  Heirs  v.  Griswold.  Vide  3 
Martin,  236-246;  5  Martin,  625;  and  7  Martin,  223. 

Whether  these  decisions  be  or  be  not  absolutely  contradictory  and 
irreconcilable,  and  consequently,  which  ought  to  prevajl  as  being  best 
supported  by  law  and  equity,  nothing  requires  us  to  determine.  The 
appellant  does  not  show  title  to  the  tract  of  land,  which  he  purchased 
as  above  stated,  in  any  other  person  than  those  for  whom  it  was  sold. 
The  claim  is  for  1400  arpents,  and  the  confirmation  of  title  to  640 
acres  is  no  proof  of  the  want  or  defect  of  title  to  the  balance.  There 
is  no  quest  io  mot  a,  no  suit  brought  for  any  part  of  the  premises 
purchased;  no  evidence  of  the  existence  of  any  title  which  conflicts 
with  that  of  Green's  succession,  or  any  species  of  incumbrance  on  the 
land. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Simon,  for  the  plaintiff. 

Brownson,  for  the  defendant. 


Thibodeau  v.  Patin.     I,  N.  S.  478. 

SEVENTH  District. 

The  surety  who  is  bound  in  solido  cannot  claim  the  benefit  of  dis- 
cussion.   Civil  Code,  428,  art.  7.    Judgment  affirmed  with  damages. 
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Bernard  v.  Shaw.     I,  N.  S.  480. 

SEVENTH  District. 

The  facts  proved,  established  the  plaintiff's  right  of  possession  to 
the  whole  body  of  land  sued  for;  the  defendant,  however,  gave  in 
evidence  his  possession  and  cultivation  of  a  field  of  fifteen  arpents, 
but  neither  the  pleadings,  nor  the  evidence  ascertain  the  particular 
-spot  where  this  possession  was  exercised.  Defendant's  pretensions 
must  be  disregarded. 


Boissier's  Syndics  v.  Belair  et  al.     I,  N.  S.  481. 

FIFTH  District 

If  the  syndics  sue  a  bonafidt  creditor  of  their  insolvent;  Held,  that 
the  defendant  may  plead  in  compensation  a  debt  due  him  previous 
to  the  insolvency;  but  he  must  prove  the  real  time  when  he  became 
a  creditor  by  other  evidence  than  that  of  the  insolvent.  Febrero,  /?. 
2,  b.  3,  c.  3,  n.  33. 


Labarthe  v.  Gerbeau,    I,  N.  S.  486, 

The  subscribing  witness  to  an  instrument  must  be  produced  er  hie  absence  tecouBta? 

for. 

FIFTH  District. 
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Porter,  J.,  delivered  the  opinion  of  the  court 

This  action  was  commenced  on  a  promissory  note.  The  defendant 
pleaded  the  general  issue.  On  the  trial  the  plaintiff  offered,  as  a  wit- 
ness, to  prove  the  execution  of  the  obligation  sued  on,  the  parish  judge* 
of  St.  Mary's,  who  had  certified  on  it  the  consideration  for  which  it 
was  given.  The  defendaut  objected  to  his  testimony,  on  the  ground, 
that  there  was  a  subscribing  witness  to  the  note,  who  should  be  pro- 
duced or  his  absence  accounted  for.  The  judge  admitted  the  evidence 
offered,  and  the  correctness  of  his  decision  is  brought  before  us,  by  a 
bill  of  exceptions. 

We  think  he  erred.  There  is  no  rule  better  established  than  that, 
which  requires,  that  the  witness  who  subscribes  an  instrument  of 
writing,  should  be  resorted  to,  in  the  first  instance,  to  prove  it;  and 
that  other  testimony  cannot  be  heard  until  his  non-production  is  ac- 
counted for.  Phillips  on  Ev.  412.  Many  plausible  reasons  have 
been  given  to  induce  us  to  conclude  that  the  testimony  of  the  parish 
judge  should  be  considered  as  satisfactory,  as  that  of  the  person  who 
signed  as  a  witness.  These  reasons,  if  adopted  by  us,  would  destroy 
the  rule  entirely,  or  at  least  introduce  so  many  exceptions  to  it  that 
it  would  rarely  have  any  effect.  It  is  founded,  however,  on  the 
soundest  principles,  and  it  must  govern  this  case.  The  subscribing 
witness  must  be  presumed  to  have  had  a  knowledge  of  the  circum- 
stances of  the  transaction,  not  possessed  by  other  persons.  He  was 
selected  by  the  parties  to  be  the  witness  of  the  contract  sued  on,  and 
on  every  consideration,  his  evidence  was  the  best  of  which  the  case 
was  susceptible. 

The  opinion  we  entertain  on  this  point  renders  it  unnecessary  to 
express  any  on  that  made  by  the  counsel  for  the  appellant,  as  to  the 
illegality  of  serving  notice  on  him  to  take  testimony,  when  his  client 
was  not  absent  from  the  state. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  that  the  case 
be  remanded  for  a  new  trial;  and  that  the  appellee  pay  the  costs  of 
the  appeal. 

Simon,  for  the  plaintiff. 

Fennessy,  for  the  defendant. 
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Fruge  et  ah  v.  La  Case,     I,  N.  S.  488. 

FIFTH  District 

The  will  in  the  present  ease  was  attested  by  three  subscribing  wit* 
nesses. 

The  Court  say: — It  is  true  three  witnesses  suffice  to  a  nuncupative 
will,  under  private  signature,  made  in  the  country,  when  a  greater 
number  cannot  be  procured.  Five  is  the  legal  number  required,  if 
possible. 

In  the  present  case,  Lavergne  swears  that  not  more  than  three 
could  be  procured  at  Dupre's,  when  the  will  was  made;  the  two  other 
witnesses  assert  it,  and  the  district  judge,  it  seems,  has  taken  this  for 
granted. 

Notwithstanding  the  inclination  of  every  member  of  this  tribunal 
to  respect  the  decision  of  inferior  judges,  in  matters  of  fact,  we  are 
unable  to  adopt  the  conclusion  of  the  judge  a  quo  in  this  case. 

The  testimony  shows  that  it  would  have  been  not  only  possible, 
but  extremely  easy  and  convenient,  to  have  procured  the  five  wit- 
nesses whom  the  law  requires,  if  the  parties  had  been  apprised  of  the 
imperious  necessity  of  procuring  them. 

We  believe,  because  three  witnesses  depose,  that  at  the  time  the 
will  was  signed,  there  were  only  the  three  witnesses,  who  subscribed 
it,  in  the  house ;  but  it  is  also  sworn  that  there  were  four  others  residing 
within  a  league,  and  that  a  fifth  [Debaillon]  was  to  be  had  by  calling 
on  him,  and  that  he  lived  at  no  inconvenient  distance,  since  the  testa- 
trix and  the  three  subscribing  witnesses  found  it  convenient,  imme- 
diately, without  turning  aside  to  any  thing  else,  to  go  there,  in  order 
to  comply  with  certain  formalities,  which,  we  presume,  were  thought 
necessary  to  the  completion  of  the  will. 

It  is  clear  from  the  testimony,  that  there  were  only  three  witnesses 
to  be  had  at  Dupre's  when  the  will  was  made. 

But  the  law,  being  satisfied  with  that  number  only  in  case  a  greater 
number  cannot  be  procured,  required  a  resort  to  the  means  by  which 
witnesses  can  be  procured ;  t*.  e.  by  sending  for  the  required  number, 
when  this  is  possible,  or  at  least  not  very  inconvenient 

Four  witnesses  are  sworn  to  reside  within  a  league  of  Dupre's;  the 
distance  to  Debaillon's,  a  fifth,  is  not  stated;  but  as  the  testatrix  and 
the  three  subscribing  witnesses  went  thither  immediately  after  the 
will  was  signed,  it  requires  much  credulity  to  yield  assent  to  the  pro- 
position, that  it  was  either  impossible,  or  at  least  vastly  inconvenient 
for  the  same  persons  to  have  gone  there,  before  the  will  was  made. 
It  is  clear  that  it  was  believed,  if  not  certainly  known,  that  by  so  doing, 
Vol.  II.— 45 
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Debaillon's  presence  might  have  been  obtained  as  a  fourth  witness; 
and  so  a  greater  number  than  three  procured. 

But  it  is  urged  that  the  four  additional  witnesses,  whose  signatures 
are  on  the  envelope,  may  be  reckoned  as  subscribers  of  the  will. 

It  seems  apparent,  that  the  testatrix  or  her  advisers,  thought  that 
Debaillon,  being  a  justice  of  the  peace,  a  mystic  will  might  be  made 
before  him  and  four  witnesses,  as  if  he  had  been  a  notary. 

-ydmitting  that  the  witnesses,  who  subscribe  on  the  envelope  of  an 
intended  mystic  will,  without  the  intervention  of  a  notary,  are  to  be 
considered  as  subscribers  to  the  enclosed  will,  there  would  not  be  any 
necessity  of  the  intervention  of  this  officer  in  a  mystic  will;  for  then 
the  will  would  necessarily  be  supported,  as  a  nuncupative  will  under 
private  signature.  And  when  the  will  is  ordered  to  be  executed,  it 
is  of  no  kind  of  importance  whether  it  be  so  as  a  mystic  will,  or  other- 
wise. The  distinction,  between  the  different  kinds  of  wills,  is  of  no 
consequence,  except  in  order  to  regulate  the  probate. 

We  are  of  bpinion  that  the  conclusion  to  which  the  witnesses  have 
come,  that  no  more  than  three  witnesses  could  be  obtained  at  Dupre's, 
where  the  will  was  made,  cannot  be  binding  on  us,  so  as  to  authorise 
us  to  act  on  it,  as  establishing  the  impossibility  of  obtaining  more 
than  three  witnesses,  on  which  that  number  is  made  to  suffice. 

We  conclude  that  the  plaintiffs  have  made  out  their  case,  and  that 
the  district  judge  ought  to  have  decreed  the  delivery  to  them,  of  the 
part  of  the  estate  proved  to  be  in  the  hands  of  the  defendant 


Lewis  v.  Boissier's  Syndics.     I,  N.  S.  495. 

SEVENTH  District. 

When  there  exist  mortgages  on  the  property  ceded  by  the  insol- 
vent, it  is  not  to  be  sold  in  the  mode  prescribed  by  law  under  an 
execution,  with  the  embarrassment  of  appraisement,  but  for  cash. 
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WESTERN  DISTRICT,  SEPT.  TERM,  1828. 


Landreau  v.  Rochelle  et  al.    I,  N.  S.  497. 

SIXTH  District 

This  was  a  question  of  facts,  numerous  and  equivocal.  The  prin- 
ciple drawn  from  the  case  seems  to  be,  that  a  debtor  cannot  avail 
himself  of  a  payment  made  contrary  to  the  wish  of  the  creditor,  on 
the  pretence  that  the  person  he  owed  was  agent  of  him  to  whom  the 
payment  was  made. 

Johnston,  Deblieux  and  Morris,  for  the  plaintiff. 

Btillard  and  Joknstonyiox  the  defendants. 


Campbell  v.  Henderson.     I,  N.  S.  510. 
Campbell  v.  Miller.     I,  N.  S.  514. 

SIXTH  District 

These  two  cases  turned  on  the  identity  of  certain  slaves  in  the 
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defendant's  possession,  of  which  plaintiff  claimed  to  have  been  un- 
justly deprived,  and  the  defendants  refused  to  let  the  witnesses  see 
the  slaves,  to  determine  their  identity  conclusively;  whereupon  for 
uncertainty  the  jurors  found  for  defendants.  The  court  unhesita- 
tingly remanded  the  causes  for  new  trials. 


Baldwin  v.  Martin  et  ah     I,  N.  S.  519. 

SIXTH  District. 

Where  appellant  obtained  the  judge's  order  for  an  appeal  within 
the  two  years;  Held,  immaterial  that  he  did  not  cause  citation  of  ap- 
peal to  be  served  until  afterwards. 

When  a  defendant  cannot  be  found,  service  of  petition  must  be 
made  at  the  usual  place  of  abode  of  defendant,  which  does  not  mean 
last  place  of  residence.  According  to  the  first  expression,  the  person 
alluded  to  would  be  considered  as  being  no  longer  a  resident  in  the 
same  place;  while  the  second  implies  only  a  temporary  absence. 


Smoot  et  at.  v.  Russell.     I,  N.  S.  522. 

Whether  an  instrument  of  writing,  which  declares  that  property  was  sold  to  secure  the 
Yendee  against  certain  obligations,  be  a  mortgage  or  a  sale?  Qtiore. 

A  clerk  cannot  certify  to  the  contents  of  a  paper  in  his  possession;  he  must  give  a  tran- 
script of  it 

When  a  record  is  admitted  which  contains  within  it  evidence  that  is  legal,  and  that 
which  is  not  so,  it  will  be  presumed  to  be  admitted  to  establish  the  former. 

SIXTH  District. 

Pokter,  J.,  delivered  the  opinion  of  the  court. 
.   The  petitioners  sue  on  an  instrument  of  writing,  executed  in  the 
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state  of  Alabama,  by  which  it  is  declared  that,  in  consequence  of  the 
plaintiff's  having  joined  in  a  note,  which  the  defendant  had  made 
with  one  S.  Love,  in  favor  of  a  certain  Johnston,  the  defendant  cove- 
nanted "  that  for  the  better  security  of  the  plaintiffs,"  and  to  indem- 
nify them  against  all  loss,  or  against  the  payment  of  said  note,  he  had 
sold  and  conveyed  certain  slaves,  on  the  condition,  however,  that  if 
he  saved  them  from  all  damages  and  fully  indemnified  them  from  the 
consequences  which  might  arise  from  their  joining  in  the  said  note, 
then  the  obligation  was  to  be  null  and  void,  otherwise  to  remain  in 
full  force  and  effect 

The  law  of  Alabama  has  not  been  proved,  and,  conformably  to  the 
uniform  decisions  of  this  court,  we  must  decide  this  case  by  the  pro- 
visions of  our  own.  The  first  question  raised  for  our  decision  is, 
whether  this  is  a  mortgage  or  a  sale.  The  plaintiff  has  brought  his 
action  in  such  a  manner  as  to  claim  the  benefit  of  it  viewed  in  either 
light,  but  as  the  right  of  the  parties  are  in  no  respect  affected  by  the 
proper  character  to  be  affixed  to  the  instrument,  we  find  it  unneces- 
sary to  go  into  the  inquiry. 

A  mortgage  is  defined  by  our  Civil  Code  to  be  "a  contract  by 
which  a  person  affects  the  whole  of  his  property  or  only  some  part 
of  it,  in  favor  of  another,  for  security  of  an  engagement,  but  without 
divesting  himself  of  the  possession  thereof."  Code,  452,  art.  1.  This 
contract  expressly  states  that  the  property,  which  is  declared  to  be 
sold,  is  conveyed  for  the  security  of  an  engagement,  and  the  vendor 
does  not  divest  himself  of  possession.  It  would  seem,  then,  to  come 
almost  within  the  letter  of  the  definition,  and  there  would  be  little 
difficulty,  on  our  part,  in  saying  that  it  came  completely  within  it, 
were  it  not  for  a  subsequent  provision  of  the  same  authority,  article  6, 
which  declares  that  "  there  is  no  conventional  mortgage  except  that 
which  is  expressly  stipulated  in  the  act  or  writing  made  between  the 
parties;  it  is  never  understood  and  is  not  inferred  from  the  nature  of 
the  act." 

Leaving,  therefore,  the  question  to  be  decided  in  a  case  where  it  is 
necessary  for  a  correct  understanding  of  the  rights  of  parties,  we  shall 
proceed  to  examine  it  as  a  sale,  and  if  it  should  be  found  that,  con- 
sidered in  that  point  of  view,  the  evidence  which  the  plaintiff  must 
produce  is  precisely  the  same,  as  will  be  required  of  him  viewing  the 
deed  relied  on  as  an  act  of  hypothecation,  it  matters  little  what  name 
we  affix  to  it. 

To  the  formation  of  the  contract  of  sale  three  things  are  requisite; 
a  thing  sold,  a  price  and  consent  The  sale  may  be  made  purely  and 
simply,  or  under  a  condition  either  suspensive  or  resolutive.  No  price 
was  given  here,  nor  any  promised,  but  the  contract  expresses,  that  if 
Russell  took  up  the  note  the  contract  should  be  null  and  void.  Until 
that  event  was  ascertained,  the  right  to  the  property  was  suspended, 
and  it  is  clear  that  if  Russell  had  taken  up  the  note  when  due,  the 
plaintiffs  could  not  have  demanded  an  object,  which  was  conveyed 
to  them  on  the  condition  that  they  should  be  compelled  to  pay  the 
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note  which  they  had  signed  as  sureties.  Civil  Code,  344,  art.  1,  346, 
art.  5,  274,  art.  81.  Had  the  slaves  perished  they  would  have  been 
lost  to  the  defendant,  not  to  the  plaintiffs;  the  former  would  still  have 
remained  under  the  obligation  to  take  up  his  note,  and  would  still 
have  been  liable  to  the  latter,  in  case  they  had  paid  it;  for  the  con- 
veyance was  made  to  secure  them.  Civil  Code,  274,  art.  82.  This 
gives  a  test  by  which  the  true  character  of  the  transaction  can  be 
ascertained.  Res  peril  domino.  If  the  sale  had  been  absolute,  the 
thing  sold  would  at  once  have  been  put  at  the  risk  of  the  buyer. 

Whether  this  agreement,  therefore,  is  considered  as  a  mortgage,  or 
as  a  sale  contracted  on  a  suspensive  condition,  the  proof  which  the 
plaintiffs  must  produce  is  precisely  the  same.  In  either  hypothesis, 
they  must  show  that  they  have  paid  the  note  mentioned  in  the  agree- 
ment. In  the  first,  because  it  was  given  to  secure  against  the  pay- 
ment of  that  note,  and  until  proof  is  given  of  injury  there  is  no  ground 
to  claim  indemnity;  and  in  the  second,  because  the  contract  is  sus- 
pended until  that  event,  which  was  to  make  it  absolute,  is  shown  to 
have  happened. 

Whether  that  proof  has  been  furnished  or  not,  is  the  point  in  the 
cause  which  has  been  most  disputed,  and  to  which  our  attention 
was  most  drawn  in  the  argument.  The  evidence  of  it  is  said  to  be 
furnished  in  the  transcript  of  a  record,  certified  by  the  clerk  of  Wash- 
ington county,  in  the  slate  of  Alabama,  of  the  proceedings  in  the  case 
of  Ross  v.  Russell  el  al.  This  transcript  contains  a  copy  of  the  decla- 
ration and  judgment;  but  the  execution  that  issued  on  this  judgment 
and  the  return  on  it  are  not  copied  verbatim,  but  the  substance  of 
them  given.  We  are  of  opinion  that  this  is  not  sufficient.  The  law 
authorises  a  clerk  to  give  copies  of  papers  in  his  custody;  and  if, 
instead  of  giving  copies,  he  gives  what  he  understands  to  be  their 
substance,  he  substitutes  for  a  transcript  of  the  record,  his  understand- 
ing of  what  that  record  contains,  and  he  exercises  a  power  which 
is  certainly  not  ministerial.  In  place  of  facts  he  gives  an  opinion. 
If  this  evidence  were  received,  it  would  establish  a  precedent  which 
would  lead  to  great  inconvenience,  and  it  would  hereafter  authorise 
the  admission  of  any  abridgement  of  a  record  which  clerks  might 
make,  provided  they  certified  that  they  had  done  so  faithfully.  See  1 
Haywood,  410. 

It  has  been  contended,  as  no  exception  was  taken  to  the  admission 
of  the  record  in  the  court  below,  that  it  is  now  too  late  to  make  it. 
But  the  rule  is  well  established  that  when  a  record  is  admitted,  which 
contains  within  it,  evidence  which  is  legal,  and  that  which  is  not,  it 
must  be  presumed  to  have  been  admitted  to  establish  the  former.  We 
have  had  occasion  to  act  on  this  principle,  in  the  case  of  Lartigue  v. 
Baldwin,  5  Martin^  193. 

We  conclude,  therefore,  that  as  the  plaintiffs  have  not  furnished 
legal  evidence  of  the  payment  of  the  obligation  for  which  they  hound 
themselves  for  the  defendant,  that  there  must  be  judgment  for  the 
defendant  as  in  case  of  nonsuit. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  for  defendant  as  in  case  of  nonsuit,  with  costs  in  both 
courts. 

Thomas,  for  the  plaintiffs. 

Baldwin,  for  the  defendant 


Smoot  et  al.  v.  Baldwin.     I,  N.  S.  528. 

A  conditional  sale  followed  by  delivery,  is  a  vente  a  remeri, 
A  sale  made  in  another  state  of  the  Union  for  a  slave,  need  not  be  recorded  here. 
Delivery  of  slaves  takes  place  by  the  delivery  of  a  title  whioh  states  that  the  slave  told 
has  been  delivered. 

SIXTH  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  action,  like  the  preceding,  is  brought  on  an  instrument  exe 
cuted  in  the  state  of  Alabama,  but  of  a  very  different  nature  from 
that  we  have  just  acted  on.  The  latter  was  given  in  security,  ex- 
pressed no  price,  was  not  followed  by  delivery,  and  contained  a  clause 
that  the  contract  should  be  null  and  void,  in  case  the  plaintiffs  were 
not  obliged  to  pay  the  debt,  for  which  they  had  bound  themselves  as 
sureties  for  the  defendant.  The  one  before  us  contains  every  requi- 
site necessary  to  the  formation  of  the  contract  of  sale.  It  expresses 
the  consideration  or  price  to  be  four  thousand  dollars,  warrants  the 
title  and  acknowledges  the  delivery. 

Below  this  instrument,  there  is  another  executed  by  the  plaintiffs, 
in  which  they  state  that  provided  the  vendor  pays  a  note  to  which 
they  have  bound  themselves  at  sureties,  they  will  re-sell  and  re-con- 
vey the  negroes  mentioned  in  the  bill  of  sale. 

Under  this  and  the  previous  act,  the  plaintiffs  claim  the  slaves  con- 
veyed to  them,  and  the  defendant,  who  has  since  purchased  the  same 
property  by  public  act,  executed  in  this  state,  from  Russell  the  ven- 
dor of  the  petitioners,  thinks  that  his  title  is  a  superior  one,  and  that  he 
ought  to  be  maintained  in  his  possession  and  quieted  in  his  title. 

No  proof  being  made  of  the  laws  of  the  country  where  this  con- 
tract was  executed,  we  must  decide  it  by  those  which  are  in  force  in> 
this  state. 
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The  description  we  have  already  given  of  the  act  under  which  the 
plaintiffs  claim,  expresses,  in  some  measure  our  opinion  as  to  its  cha- 
racter. It  appears  to  us  to  be  a  contract  of  sale,  with  the  power  or  right  of 
redemption  annexed,  vente  a  retneri.  The  expression  certainly  makes 
it  such.  The  intention  of  the  parties,  as  far  as  we  can  gather  it,  also 
supports  this  construction.  It  is  clear  the  plaintiffs  were  not  satisfied 
with  any  thing  else  for  their  security  but  a  sale,  pure  and  simple; 
that  a  mortgage  or  a  contract  of  sale,  on  a  suspensive  condition,  was 
not  within  their  contemplation.  The  price  stipulated,  the  delivery 
expressed,  and  their  promise  to  re-sell  and  re-convey,  if  the  vendor 
should  comply  with  his  engagement,  exclude  the  idea  that  any  thing 
else  was  intended. 

The  vendor,  therefore,  after  this  contract,  could  convey  nothing  to 
a  second  vendee  but  the  right  of  redemption:  admitting  that  this  has 
been  done  by  the  sale  of  the  slave,  the  right  to  pay  the  price,  stipula- 
ted in  the  contract  with  the  plaintiffs,  has  not  been  claimed. 

There  remain  two  objections  made  by  the  defendant,  which  it  is 
proper  to  notice,  and  express  our  opinion  on. 

He  says  that  the  plaintiffs  cannot  recover  because  their  deed  was 
not  recorded  within  this  state,  but  we  think  it  was  not  necessary  for 
the  assurance  of  their  rights  that  such  a  step  should  have  been  resort- 
ed to.  All  that  was  necessary  for  them  to  do,  was  to  see  they  had 
a  legal  title  where  they  bought,  and  the  right  thus  acquired  could  not 
be  divested  by  moving  the  property  into  another  country,  where  dif- 
ferent regulations  might  prevail.  The  plaintiffs  show  a  title  by  pub- 
lic act  in  the  state  of  Alabama.  An  instrument  similar  to  that  they 
exhibit,  would,  if  executed  in  this  state,  have  effect  against  third  par- 
ties, from  the  date  of  recording.  As  the  contrary  is  not  shown,  we 
must  presume  its  operation  was  the  same  in  the  country  where 
it  was  passed.  To  say  it  shall  not  have  the  same  effect  here,  that  it 
had  in  the  state  where  it  was  executed,  would  be  in  fact  deciding  that 
a  man,  for  tlie  assurance  of  his  property,  must  have  his  titles  record- 
ed in  every  state  in  the  Union,  and  every  country  where  registry  acts 
are  in  force;  and  this  we  are  not  prepared  to  do. 

He  next  contends  that  there  was  no  delivery.  On  this  head  we 
refer  to  the  Code.  "  The  delivery  of  slaves  takes  place  when  the  sale 
mentions  that  the  slave  has  been  sold  and  delivered  to  the  buyer." 
Civil  Code,  350-28.  This  sale  contains  a  clause,  expressing  that  these 
slaves  were  delivered,  and  if  Russell  the  vendor  had  them  in  posses- 
sion, when  he  made  that  declaration,  and  kept  them  afterwards,  his 
possession  was  that  of  the  owner. 

As  to  the  declaration  that  these  slaves  were  personal  property,  we 
can  notice  it  only  as  an  error  in  the  parties — they  are  clearly  not  so 
by  our  law,  and  we  can  recognise  no  other  in  the  decision  of  this 
cause. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Thomas,  for  the  plaintiffs. 

Baldwin,  for  the  defendant 
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Crummen  v.  Cavenagh.     I,  N.  S.  5^2, 

SIXTH  District. 

The  admissions  of  an  answer  must  be  taken  altogether. 


Ham  v.  Herriman.     I,  N.  S.  535. 

DEFENDANT  having  levied  a^J.  fa.  on  two  slaves  as  belonging 
to  S.  Ham,  plaintiff  claimed  them,  exhibiting  an  authentic  bill  of  sale 
and  enjoined  the  sale.    Plaintiff  is  the  son  of  Mrs.  Ham. 

By  the  Court: — There  is  no  evidence  of  fraud,  except  the  very 
slight  presumption  which  may  be  said  to  result  from  the  near  rela- 
tionship of  the  parties.  There  is  no  evidence  of  the  want  of  other 
property,  to  satisfy  the  execution.  The  case  is  hardly  distinguish* 
able  from  St  Avid  v.  Weimprender's  Syndic,  9  Martin,  648. 


South  worth  et  al.  v.  Bowie.     I,  N.  S.  537. 

A  minor  abere  the  age  of  puberty  may  contract,  if  the  engagement  be  advantageooa  to 

him. 

SIXTH  District. 


538  SUPREME  COURT. 

[Soothwortb  etaLv.  Bowie.] 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  case  presents  two  points  for  decision;  the  first  is,  as  to  the 
correctness  of  the  opinion  of  the  district  judge,  on  a  question  of  lav 
arising  on  the  trial ;  and  the  second,  as  to  the  liability  of  the  defendant, 
on  the  contract  which  forms  the  basis  of  the  action. 

The  proceedings  commenced  by  an  order  of  seizure  and  sale,  granted 
on  an  application  of  the  plaintiffs,  who  averred  that  an  obligation  by 
authentic  act  executed  by  the  defendant,  in  favor  of  a  certain  Stephen 
Herriman,  had  been  duly  transferred  to  them  by  a  public  instrument 
of  writing,  executed  before  a  notary  public.  On  attempting  to  carry 
this  order  into  effect,  the  defendant  applied  for,  and  obtained  an  in- 
junction, on  the  ground  that  he  was  a  minor,  at  the  time  he  executed 
the  obligation  on  which  the  plaintiffs  had  sued  him. 

On  this  allegation  of  minority  an  issue  was  joined,  and  several  facts 
were  submitted  to  a  jury;  among  others,  one  on  the  part  of  the  de- 
fendant, in  the  following  words:  "  was  the  consideration  of  the  mort- 
gage for  articles,  dealings,  &c,  useful  and  necessary  for  the  defendant, 
and  what  were  they?"  Before  the  jury  retired  the  party  submitting 
this  fact,  requested  the  judge  to  charge  them  to  find  "  absolutely  that 
the  consideration  of  the  mortgage  by  the  defendant  was  advantageous 
to  him,  or  was  not  advantageous  to  him."  The  judge  refused  to  do 
so,  and,  in  our  opinion,  correctly,  for  the  evidence  may  have  been 
such  that  it  was  impossible  for  the  jury  to  find,  that  the  consideration 
of  the  obligation,  t.  e.  the  whole  consideration,  received  by  the  defen- 
dant, was  beneficial  or  was  not.  The  verdict  rendered,  shows,  that 
they  conceived  there  was  a  necessity  for  distinguishing  between  that 
part  which  had  been  useful  to  the  obligor,  and  that  which  had  been 
otherwise.  Nothing,  surely,  can  oblige  a  jury  to  answer  categorically, 
on  a  question  proposed  to  them,  when  the  evidence  does  not  enable 
them  to  do  so  safely. 

The  next  question  is  one  of  some  importance,  and  is  now  presented, 
for  the  first  time,  for  our  decision.  It  is,  whether  a  minor  above  the 
age  of  puberty,  and  under  that  of  majority,  is  legally  bound  by  con- 
tracts useful  and  necessary  to  him,  which  he  may  have  entered  into 
between  these  two  periods. 

It  appears  to  have  been  a  question  of  great  difficulty  with  the  com- 
mentators in  the  civil  law,  whether  a  minor  under  the  age  of  puberty 
could  enter  into  any  obligation,  either  civil  or  natural,  and  the  pro- 
visions found  in  the  Digest,  in  which  the  advocates  of  the  different 
doctrines  on  this  subject,  found  their  opinion,  cannot  perhaps  be  re- 
conciled. See  Dig.  liv.  2,  tit.  14,  /.  28;  Ibid.  liv.  12,  lit.  6,  /.  41 ;  /**. 
34,  tit.  2,  /.  21;  liv.  45,  1  liv.  127;  liv.  46,  tit.  2,  liv.  1,  sec.  1;  liv. 
46,  tit.  3,  law  95,  no.  2.  It  does  not,  however,  appear  to  us  to  have 
been  doubted  that  the  minor  above  the  age  of  puberty  was  capable 
of  contracting  an  obligation  which  bound  him,  if  it  turned  to  his  profit; 
and  on  this  head  it  is  unnecessary  to  refer  to  the  opinion  of  jurists,  as 
we  have  positive  law.  By  the  4th  law  of  the  11th  title  of  the  5th 
Fartida,  it  is  expressly  declared  that  the  promise  of  the  minor  above 
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fourteen  years  of  age  is  binding,  if  that  promise  is  advantageous  to 
him.  Our  Code  does  not  seem  to  have  introduced  any  change  on 
this  point;  on  the  contrary,  by  giving  persons  of  that  age  the  right  to 
rescind  their  contract,  it  would  seem  to  recognise  their  existence — 
Civil  Code,  302,  art.  214-212;  Feb.  Part.  1,  cap.  4,  sec.  1,  no.  3; 
Part.  3,  tit.  18,  law  59. 

Our  conclusion,  therefore,  is,  that  a  minor  is  not  incapable  to  con- 
tract, but  that  he  is  rendered  incapable  to  injure  himself  by  contracting; 
and  if  in  the  instance  before  us,  the  jury  had  found  that  the  engage- 
ment, the  defendant  entered  into,  had  been  useful  and  advantageous 
to  him,  we  should  have  felt  it  our  duty  to  enforce  it 

But  the  verdict  informs  us  it  was  only  in  part  so,  and  it  does  not 
inform  us  in  how  much;  we  are  therefore  unable  to  deeide  with  cor- 
rectness on  the  rights  of  the  parties,  and  the  cause  must  be  remanded, 
in  order  that  this  fact,  so  important  to  a  correct  decision  of  the  cause, 
be  ascertained. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  that  the  case 
be  remanded  for  a  new  trial;  and  that  the  appellee  pay  the  costs  of 
the  appeal. 

Thomas y  for  the  plaintiffs. 

Baldwin,  for  the  defendants; 


Johnston's  Executor  v.  Wall  et  ah    I,  N.  S.  541. 

Amendments  may  be  allowed  at  any  stage  of  the  pleadings,  bat  if  it  appear  that  the 
cause  has  been  as  folly  tried  on  its  merits,  as  it  would  have  been  with  the  amendment, ' 
the  Supreme  Court  will  not  remand  the  cause. 

An  application  to  remove  a  cause  to  the  Court  of  the  United  States,  must  be  simultaneous 
with  the  appearance. 

A  seizure  made  under  a  writ,  after  the  return  day  thereof  is  void. 

The  marshal  may  be  sued  in  a  state  court  for  trespass. 

SIXTH  District 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  action  has  for  its  object  the  recovery  of  certain  slaves,  men- 
tioned in  the  petition,  and  damages  for  their  illegal  detention.  It  was 
originally  commenced  against  the  three  defendants  already  named, 
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and  the  plaintiffs  arerred  that  the  property  had  been  seized  by 
Lackie,  pretending  to  be  deputy  marshal  of  the  Louisiana  district, 
and  by  him  sold  to  Wall,  as  agent  of  the  other  defendant,  John  Stiles, 
at  whose  suit,  the  said  marshal  had  caused  the  slaves  to  be  seized 
and  exposed  to  sale. 

The  defendants  pleaded  severally:  Stiles  claimed  and  obtained  the 
removal  of  his  cause  into  the  United  States  Court,  on  the  ground  that 
he  was  a  citizen  of  Virginia.  Lackie  pleaded,  that,  in  the  seizure 
made  by  him,  he  acted  as  deputy  marshal,  under  an  execution 
issuing  from  the  district  court  of  the  United  States  for  the  Louisiana 
district.  And  Wall  presented,  as  his  defence,  the  sale  from  the  other 
defendant,  Lackie,  which  he  averred  had  been  duly  made  under 
proper  authority. 

There  was  judgment  in  the  district  court  against  the  defendants, 
Lackie  and  Wall;  that  they  deliver  up  possession  of  the  five  slaves 
claimed  in  the  petition,  and  pay  him  for  the  same,  at  the  rate  of  forty 
dollars  per  month,  from  the  institution  of  this  suit  until  final  delivery. 
Wall  has  appealed,  and  the  judgment,  as  it  affects  him,  is  alone 
presented  for  our  revision. 

The  facts  of  the  case,  as  they  appear  in  evidence  here,  are,  that 
Curtis  purchased,  in  his  lifetime,  from  Stiles,  the  slaves  sued  for; 
and  executed  an  obligation,  with  mortgage,  to  secure  the  purchase 
money.  Failing  to  comply  with  his  contract,  the  mortgagee,  who  is 
a  citizen  of  Virginia,  applied  to  the  district  court  of  the  United  States 
for  the  Louisiana  district,  and  obtained  an  order  of  seizure  and  sale, 
directing  the  mortgaged  property  to  be  sold  to  satisfy  the  debt  due 
him. 

This  order  of  seizure  and  sale  was  dated  on  the  9th  day  of  April, 
1822,  and  came  into  the  hands  of  the  deputy  marshal  on  the  16th 
of  the  same  month,  but  no  seizure  was  made  under  it,  until  the  20th 
of  July,  five  days  after  the  period  fixed  for  its  return,  on  the  third 
Monday  of  that  month. 

At  the  sale  made  by  the  marshal  the  defendant  Wall  became  the 
purchaser  as  agent  of  the  plaintiff  Stiles;  the  slaves  were  in  the  pos- 
session of  the  former,  at  the  commencement  of  the  suit,  and  were  se- 
questered: and  he  gave  bond  in  his  own  name,  that  they  should  be 
forthcoming  to  answer  the  judgment  of  the  court 

The  first  question  which  the  case  presents,  is  on  a  bill  of  exceptions. 
It  has  been  already  stated  that  the  appellant  pleaded  title  to  the  pro- 
perty, by  virtue  of  a  sale  from  the  deputy  marshal.  When  the  cause 
was  called  for  trial,  Wall,  by  his  counsel,  moved  the  court  to  permit 
him  to  plead  that  he  had  purchased  the  slaves  and  held  them  as 
agent  for  John  Stiles,  the  plaintiff,  at  whose  suit  they  were  sold. 
This  the  judge  refused  permission  to  do,  and  his  decision  was  except- 
ed to. 

We  agree  with  the  appellant  that  amendments  to  pleadings  should 
always  be  allowed,  where  they  tend  to  the  furtherance  of  justice,  and 
we  entirely  agree  with  him,  that  the  granting  of  that  which  was 
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asked  for  in  the  present  case,  would  not  have  imposed  on  the  plaintiff 
the  necessity  of  producing  further  proof,  nor  have  occasioned  any 
hardship  to  him.  Without  therefore  expressing  any  opinion  as  to  the 
propriety  of  the  judge  a  quo  refusing  an  amendment  which  could 
have  had  so  little  effect  on  the  decision  of  the  case,  we  are  all  clearly 
satisfied  that  it  would  not  be  a  sound  exercise  of  the  discretion  which 
the  law,  in  cases  of  this  kind,  has  vested  us  with,  to  remand  the  cause, 
and  thus  put  the  parties  to  the  delay  and  expense  of  a  second  trial. 
We  are  unable  to  perceive  how  the  fact  of  the  defendant  being  the 
agent  of  the  plaintiff  could,  in  any  respect  have  varied  the  result. 
Whether  he  purchased  for  Stiles  or  not,  if  the  sale  was  not  made  in 
pursuance  of  the  formalities  prescribed  by  law,  he  acquired  no  title 
to  the  property;  and  whether  he  held  the  slaves  in  his  own  right, 
under  such  purchase,  or  as  agent,  he  is  equally  responsible  for  the 
hire.  Men  cannot  protect  themselves  against  the  responsibilities 
which  the  law  creates,  on  their  holding  the  property  of  others,  by 
showing  that  they  did  the  acts  complained  of  as  agent,  unless  in  cases 
where  their  principal  could  legally  authorise  them.  Now,  from  the 
evidence  taken,  coupled  with  the  answer  filed  by  Stiles  himself  pre- 
vious to  his  removing  the  cause  to  the  court  of  the  United  States,  so 
violent  a  presumption  is  raised  of  his  being  incapable  to  give  any 
authority  which  would  protect  the  defendant,  that  we  do  feel  it  would 
be  doing  a  vain  thing,  and  one  which  could  not  profit  the  appellant, 
to  remand  the  case  to  the  district  court. 

It  has  been  contended  that  if  this  plea  had  been  received,  the  ap- 
pellant could  have  transferred  his  case,  with  that  of  the  principal  to  the 
district  court  of  the  United  States.  It  is  clear,  however,  no  such 
removal  could  have  been  granted,  after  an  answer  to  the  merits  was 
put  in;  the  appearance  in  court  aud  the  application  to  remove  (unless 
in  cases  most  peculiarly  circumstanced)  must  be  simultaneous.  2 
Laws  of  the  United  States;  61  Duncan  v.  Hampton,  12  Martin,  96. 

The  case,  on  its  merits,  presents  one  of  the  utmost  simplicity.  We  are 
of  opinion  that  the  force  and  effect  of  the  writ  was  spent  on  the  close  of 
the  return  day;  that  the  service  made  under  it,  after  the  expiration  of 
that  time,  was  illegal;  and  that  the  subsequent  sale  was  null  and  void, 
and  vested  no  title  in  the  purchaser.  Reeves  v.  Kershaw,  4  Martinf 
573;  Dufour  v.  Camfranc,  11  Martin,  697.  There  can  be  no  doubt, 
the  acts  of  a  marshal,  deriving  his  authority  from  the  courts  of  the 
United  States,  are  examinable  in  ours;  the  point  has  been  already 
settled  in  the  tribunal  after  solemn  argument.  Dun  &  Wife  v.  Vail,  7 
Martin,  416. 

As  to  the  objection  taken  to  the  form  of  action,  we  are  clear  that 
which  was  used  here  is  such  as  the  case  required. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Johnston  and  Thomas,  for  the  plaintiff. 

Wilson,  for  the  defendants. 
Vol.  II.— 46 
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Deshautel  v.  Parkins,  use  of  Campbell,  Rich  &  Co. 

I,  N.  S.  547. 

SIXTH  District. 

Held,  that  a  special  mortgage,  although  taken  at  the  time  that  the 
mortgagor  had  no  title  to  the  mortgage-subject,  attached  to  it  the 
instant  he  became  owner,  and  the  mortgagee  has  a  preference  over 
a  subsequent  vendee.  A  general  mortgage  operates  on  all  the  pro* 
perty  of  the  mortgagor,  as  well  that  which  he  owns  at  the  time  of 
passing  the  act  as  that  which  he  subsequently  gets  a  title  to-  There 
is  the  same  reason  why  a  special  mortgage  on  a  particular  object 
should  attach  to  that  object,  when  subsequently  acquired  by  the 
mortgagor.  Civil  Code,  456,  art  28.  Curia  Phil  tib.  2,  c.  3,  ky- 
poteca,  n.  4. 


Stafford  *.  Stafford.     I,  N.  S.  551. 

SIXTH  District 

This  was  an  appeal  from  the  court  of  probates  of  Avoyelles  to  the 
district  court.  On  appeal,  no  evidence  being  offered  in  support  of  a 
demand  of  a  brother  for  the  interdiction  of  his  sister,  than  that  which 
had  been  taken  ex  parte,  in  the  court  of  probates:  Held,  the  district 
judge  did  well  to  reverse  the  decree  of  interdiction.  The  defendant 
had  a  right  to  demand  in  the  appellate  court  legal  proof  of  her  in- 
sanity, and  that  legal  proof  was  not  furnished  by  testimony  taken  out 
of  her  presence. 
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Stafford  v.  Grimball.    I,  N.  S.  ££4. 

The  nle  of  land  carries  with  it  all  stipulations  in  regard  to  the  property  conveyed. 

SIXTH  District. 

Mathews,  J.  delivered  the  opinion  of  the  court 

This  action  is  founded  on  a  contract,  entered  into  between  Cheney 
the  plaintiff's  vendor,  and  certain  other  persons,  who  are  parties  to 
the  same,  relative  to  the  manner  in  which  the  lines  of  their  claims  to 
land,  under  an  act  of  congress  granting  to  them  tbe  right  of  pre-emp- 
tion, should  be  run. 

The  answer  contains  a  general  denial,  and,  also,  a  special  plea,  that 
the  plaintiff,  being  no  party  to  the  agreement,  is  not  entitled  to  its 
benefit,  and  cannot  enforce  the  stipulations  therein  contained.  The 
cause  was  proceeded  in,  by  the  district  court,  to  final  judgment  in 
favor  of  the  plaintiff;  from  which  the  defendant  appealed. 

It  is  evident  from  the  statement  of  facts  and  judgment  of  the  court 
below,  that  the  appellee  was  allowed  the  benefit  of  the  provisions, 
contained  in  the  instrument  of  writing  on  which  he  based  his  suit  It 
is  equally  clear  that  he  is  not  one  of  the  contracting  parties  in  said 
instrument;  a  circumstance  which  renders  it  necessary  to  inquire 
whether  he  be  in  any  way  subrogated  to  the  rights,  privileges  and 
burthens  of  his  vendor,  as  contained  in  the  contract  of  the  latter.  In  the 
deed  of  sale  from  Cheney  to  Grimball,  no  allusion  whatever  is  made  to 
the  agreement,  which  the  former  had  entered  into  with  his  neighbors, 
respecting  the  manner  of  running  the  division  lines  of  their  respective 
claims  to  land.  On  the  instrument  itself  no  assignment  or  transfer  of 
right  appears.  But,  in  the  absence  of  these  express  transfers,  and 
consequent  subrogation  of  the  plaintiff,  to  the  claims  and  obligations 
contained  in  the  contract  of  the  original  parties,  his  counsel  contends, 
that,  being  a  covenant  real,  it  does,  ipso  facto,  by  the  sale  and  trans- 
fer of  the  land,  in  relation  to  which  its  stipulations  are  made,  pass 
to  the  vendee.  We  have  been  unable  (in  the  authorities  to  which 
;access  could  be  had)1  to  find  any  thing  satisfactory,  on  the  subjects  of 
oontracts,  as  distinguished  into  real  and  personal,  applicable  to  the 
present  c*se.  The  expressions,  in  the  contract  now  unoer  considera- 
tion, imply  that  it  was  to  be  extended  beyond  the  immediate  contract- 
ing parties.  It  is  assignable.  Its  stipulation  relates  solely  to  real 
estate;  and  by  the  sale  and  transfer  of  any  part  of  the  land  compre- 
hended within  said  stipulations,  to  a  third  person  in  full  right  and  do- 
minion, it  is  believed  subrogation  ought  to  take  place.  Admitting  the 
plaintiff  to  the  benefit  of  this  agreement,  as  ay  ant  cause,  we  are  of 
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opinion  that  the  construction  given  to  it  by  the  court  below,  and  the 
judgment  rendered  on  the  whole  evidence  of  the  cause  are  correct 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Wilson,  for  the  plaintiff. 

Baldwin,  for  the  defendant. 


Innis  v.  Ware.     I,  N.  S.  556. 

SIXTH  District. 

Held,  that  trespassers  cannot  avert  a  judgment  for  damages  by 
compensation  or  reconvention.  Civil  Code,  298,  art.  91;  Curia 
PhiL,  Peremptories,  8  and  9. 


Innis  v.  Crummin.    I,  N.  S.  560. 

SIXTH  District. 

Petitioner  is  owner  of  a  tract  of  land  in  Rapides  and  the  improve- 
ments thereon  consisting  of  a  dwelling  house,  kitchen,  fences,  &c, 
which  he  charges  defendant  with  carrying  off  from  the  land.  De- 
fendant pleads  that  he  was  justified  in  so  doing;  that  they  were  put 
there  by  him  bona  fide,  at  a  time  when  he  believed  himself  proprie- 
tor of  the  ground,  which,  however,  turned  out  otherwise  bya  decision 
of  this  court.  12  Martin,  425.  The  buildings  were  made  of  his 
own  materials.  In  this  decision  the  defendant  had  not  been  con- 
demned to  make  restitution  of  the  fruits.  Held,  the  defendant  acted 
wrong  in  removing  the  improvement:  the  Civil  Code,  104,  art.  12 
gives  it  to  the  owner  decreed  to  recovery  to  choose,  whether  he  will 
reimburse  the  value  of  the  materials  and  workmanship,  &c. 
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Ctoac  ».  MnUkollaa.    1,  N.  .8.  6«4. 

The  surety  on  an  appeal  bond  ia  not  relieved  by  the  appellee  obtaining  a  v&ctgpgt,  re- 
viving his  judgment  against  the  appellant's  hairs,  &c 

SIXTH  District 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  states  that  he  obtained  a  judgment  against  John  M. 
Martin,  now  deceased;  that  the  present  defendant  became  surety  for 
the  appeal,  which  was  not  prosecuted;  and  that  the  judgment  remains 
unsatisfied;  wherefore  he  prayed  judgment  against  the  present  defend- 
ant 

He  pleaded  the  general  issue,  and  that  the  plaintiff  received  a  mort- 
gage for  his  said  debt,  on  a  tract  of  land,  which  has  since  been  sold 
as  part  of  Martin's  estate,  for  the  common  btqefit.0f.4ll  his  credi- 
tors, and  particularly  for  that  of  the  plaintiff  to  the  amount  of  his 
mortgage,  and  brought  a  much  larger  sum  than  the  plaintiff's  debt; 
that  the  plaintiff  has  revived  his  judgment  against  Martin 's:Heirs. 

There  was  judgment  for  the,  plaintiff  and.  the  defendant  -appealed. 

The  plaintiff  introduced  in  evidence  the  second  of*  the  oiigtnal  suit 
against  Martin,  the  appeal  bond,  and  <  the  -  certificate  of  the  clerk  <rf 
the  Supreme  Court,  that  the  appeal  was  not  prosecuted. 

The  defendant  introduced*  the  mortgage  alluded  to  in  the  answer; 
the  classification  of  the  debts  of  Martin's  estate  by  theccuirt^rf  pro- 
bates; the  process  verbal  of  the  sale  ^the  property  of  the  estate?  the 
record  of  the  rait  of  Cox  v.  Martin's  Jieiis. 

The  plaintiff  has  fully  established  his  case,  and  the  liability  of  the 
defendant  It  is  not  contended  that  he  has  received  .payment,  and 
that  alone  -could  extinguish  his^  claim.  Neither  the  {mortgage  nor  the 
revival  of  the  judgment  against  the  heirs  of  the  principal  debtor  can 
have  this  effect.  The  mortgage  and  the  revival  of  the  judgment 
against  the  heirs,  add  to  the  security  of  the  creditor;  they  do  not  dimi- 
nish, in  the  least,  the  liability  of  the  debtor.  This  case  is  hardly  to 
be  distinguished  from  that  of  Baldwin  v.  Gordon's  Heirs,  determined 
in  this  court  in  September  last  12  Martin,  378.  If  the  plaintiff  had 
gained  any  advantage  by  the  mortgage,  revival  of  the  suit,  or  the  sale 
of  the  mortgaged  premises,  the  defendant  after  paying,  will  consider 
whether  he  be  entitled  to  a  subrogation. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affimed  with  costs. 

Johnston,  for  the  plaintiff. 

Thomas,  for  the  defendant 

46* 
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Dean  r.  Hubbard.    I,  N.  S.  566. 

SIXTH  District. 

If  defendant  waive  his  own  motion  to  dismiss  the  suit  for  want  of 
an  answer  to  interrogatories  propounded  by  him,  by  proceeding  to 
trials  he  cannot  afterwards  claim  die  benefit  of  that  motion. 


Turnbull  v.  Davis  et  al.    I,  N.  S.  568. 

SIXTH  District. 

Publication  of  a  separation  of  property  between  the  husband  and 
wife  is  expressly  required  by  law;  but  the  pain  of  nullity  is  not  de- 
nounced against  a  neglect  of  such  publication.  It  is  not  a  prohibitive 
regulation,  which  might  in  some  instances  imply  nullity.  The  court 
is  therefore  of  opinion  that  a  judgment  of  separation,  unattended  by 
publication  is  not  ipso  facto  void;  it  can  only  be  decreed  null  on 
showing  fraud  or  injury  to  third  parties  resulting  from  such  laches. 

The  tacit  or  legal  mortgage  of  the  wife  for  the  amount  of  her  para- 
phernal effects  commenced  and  took  effect  from  the  time  at  which 
the  husband  got  possession  of  her  property,  which  gives  her  claims  a 
preference  over  judicial  mortgagees  subsequent  thereto,  though  prior 
to  her  judgment. 
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Hynson  et  ah  v.  Maddens  et  ah    I,  N,  S.  571. 

The  true  mode  of  applying  a  partial  payment  Interest  is  to  be  calculated  from  the 
maturity  of  the  note,  till  the  day  of  a  partial  payment,  and  added  to  the  principal:  the 
partial  payment  is  then  to  be  deducted  from  the  aggregate. 

SIXTH  District 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 

Error  is  assigned  in  the  mode  of  calculating  interest. 

The  suit  is  on  a  note  for  400  dollars,  payable  in  all  January,  1822, 
with  interest  at  10  per  cent,  thereafter,  if  not  punctually  paid.  No 
payment  was  made  till  the  1st  of  July  following,  when  74  dollars  57 
cents  were  credited.  The  judgment  is  for  340  dollars  10  cents,  with 
interest  at  10  per  cent,  from  the  1st  of  July,  1822,  the  day  of  the 
partial  payment. 

The  district  court  arrived  at  this  result,  by  calculating  the  interest 
from  the  maturity  of  the  note  till  the  day  of  the  partial  payment,  ad- 
ding this  interest  to  the  principal  and  deducting  the  payment. 

This  appears  to  us  the  most  correct  way — that  which  has  the 
greatest  tendency  to  induce  debtors  to  make  payment.  We  have  an 
express  provision  for  it,  in  our  statute.  Civil  Code,  290,  art  1 54.  It 
was  (he  principle  of  the  Roman  law.  Prius  in  vsuris,  reliquum  in 
soriem.ff.  dejid.  et  mand.  /.  68. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  cdurt  be  affirmed  with  costs;  and  that  the  defendants 
and  appellees  pay  10  per  cent,  damages  for  the  unjust  appeal. 

Oakley,  for  the  plaintiffs. 

Baldwin,  for  the  defendants. 
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Munson  v.  Cage.    I,  N.  S.  573. 

The  appeal  is  to  be  diemiaeed,  if  the  record  be  not  filed  en-  the  return  day.* 

SIXTH  District 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  appeal  in  this  case  was  made  returnable  to  the  term  Of  1821, 
and  was  filed  in  this  court,  on  the  8th  of  September,  of  the  present 
year.  The  statute  has  positively  directed  that  the  record  shall  be  re- 
turned on  the  day  fixed  by  the  judge,  granting  the  appeal;  and  that 
direction  not  having  been  pursued,  we  must  dismiss  it.  See  the  cases 
of  Carpentier  v.  Harrod,  11  Martin,  434;  Howe  v.  Montgomery,  12 
Ibid.  505;  and  Lafon's  Ex*r.  v.  Rivieres,  Ibid.  506. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  appeal  be 
dismissed  with  costs. 

Baldwin,  for  the  plaintiff. 

Thomas,  for  the  defendant 


Offut's  Heirs  v.  Roberts.    I.  N.  S.  451. 

SIXTH  District 
Same  point 

*  By  the  Code  of  Practice,  art  589, 883,  the  appellant  baa  three  day*  of  grace  after 
the  day  fixed  lor  the  return:  theae  daya  moat  be  judicial  days.   5  Martin,  N.  &,  199. 
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Campbell  v.  Armstrong.     I,  N.  S.  574. 

SIXTH  District 

Plaintiff  having  established  the  tortious  detention  of  his  slaves  was 
entitled  to  hire,  from  date  of  service  of  citation  in  the  present  case. 


Mulhollan  v.  M'Crummen.     I,  N.  S.  575. 

SIXTH  District 

There  being  no  statement  of  facts  the  judgment  below  was  affirmed 
with  damages. 


Rogers  et  al.  v.  M'Crummen.     I,  N.  S.  576, 

Mollan  et  al.  v.  Same. 

Like  judgment  as  above. 
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Crane  et  ah  v.  Marshall.     I,  N.  8.  577. 

The  district  court  has  jurisdiction  of  a  suit  where  the  heirs  at  law  claim  the -whole  estate 

from  a  person  they  allege  has  no  title  to  it 
The  defendant  cannot  attack  the  title  under  which  he  claims. 
Where  a  will  is  witnessed  at  intervals  of  time  and  there  are  alterations  made  in  the  U* 

tament  between  the  first  and  last  attestation,  it  is  void. 

SIXTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  plaintiffs  state  that  they  are  heirs  at  law  of  the  late  Susanna 
B.  Marshall;  that  she  died  in  the  parish  of  Rapides,  leaving  a  large 
property  to  which  they  are  entitled;  but  that  the  defendant,  setting* 
up  a  title  under  a  will,  executed  by  the  said  Susanna,  has  taken  pos- 
session of  all  her  estate  and  refuses  to  deliver  it  up. 

The  defendant  pleads  title  in  virtue  of  the  will  referred  to  in  the 
petition,  and  avers  that  he  has  always  been  ready  to  give  up  to  one 
of  (he  daughters  of  Crane,  two  slaves,  to  whom  she  is  entitled  as 
legatee  under  the  testament 

'The  first  objection  made  to  the  plaintiffs'  right  of  recovery  in  this 
action  is,  that  the  district  court  had  not  jurisdiction;  that  it  belonged 
exclusively  to  the  court  of  probates. 

We  are  of  opinion  that  this  objection  is  not  well  taken.  The  act 
establishing  the  district  court  gives  it  power  to  try  all  civil  cases 
originating  in  the  parish  where  it  sits,  and  this  is  one  of  that  description. 
The  act  of  the  legislature  to  whteh  we  are  referred,  if  it  give  to  the 
court  of  probates  jurisdiction  of  a  case  of  this  kind,  does  not  confer  it 
exclusively.     Acts  of  1820,  92. 

The  case  of  Vignaud  v.  Tounacourt,  12  Martin,  229,  was  decided 
on  the  provisions  of  the  Civil  Code,  enacted  anterior  to  the  establish- 
ment of  our  present  judiciary  system,  and  from  a  conviction  that  it 
was  a  matter  of  necessity  that  one  tribunal  should  determine,  and 
classify  the  claims,  which  a  vacant  estate  or  one  accepted  with  the 
benefit  of  an  inventory  might  owe. 

The  second  objection  is,  that  the  defendant  has  shown  an  outstanding 
title  in  a  third  party.  This  we  think  he  cannot  do,  as  he  claims  under 
the  same  person  as  the  plaintiffs.  To  suffer  it  would  be  permitting 
him  to  contradict  his  own  admission.  The  question  at  issue  on  the 
pleadings  was — who  had  the  best  title  under  Susanna  Marshall,  not 
whether  she  had  a  good  title. 

The  will  is  clearly  defective.  It  was  not  attested  by  the  witnesses 
at  one  time;  some  of  them  affixed  their  names  to  it  at  night,  and 
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some  the  succeeding  day.  Between  the  period  when  the  first  and  the 
last  signed,  alterations  were  made  in  the  instrument;  so  that  there 
were  not  five  witnesses  to  the  last  will.  It  was  not  presented  by 
the  testatrix  to  two  of  the  witnesses,  nor  was  there  any  thing  passed 
between  her  and  them,  which  was  equivalent  to  a  presentation.  Civil 
Code,  228,  art  96;  Bouthenry  v.  Dreux,  12  Martin,  639. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Thomas  and  Wilson,  for  the  plaintiffs. 

Scott  and  Baldwin,  for  the  defendant. 


Mulhollan  v.  Johnson.     I,  N.  S.  579. 

SIXTH  District 

Held,  that  a  defendant  who  appears  not  to  have  been  ignorant  of 
his  want  of  title  may  be  decreed  to  pay  the  wages  of  the  slave  reco 
vered  of  him,  even  before  the  demand. 


Curtis  v.  Graham*    I,  N.  S.  583. 

SIXTH  District. 

When  this  cause  was  remanded,  12  Martin,  380,  plaintiff  filed  a 
supplemental  petition,  stating  she  had  given  up  part  of  the  premises 
sued  for;  she  now  only  claimed  the  value  of  the  improvements  which 
defendant  had  promised  her  he  would  pay  for.  There  was  verdict 
for  plaintiff  of  500  dollars.  Held,  she  might  well  on  the  last  trial 
restrict  her  claim  to  the  damages  which  defendant  had  agreed  to  pay 
her;  t.  e.,  the  value  of  the  improvements. 
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Martin's  Heirs  v.  Overton.     I,  N.  S.  584. 

SIXTH  District. 

Plaintiffs  claim  the  rent  of  a  tract  of  land  rented  by  their  ancestor 
to  defendant:  a  note  of  R.  Martin,  one  of  the  plaintiffs,  is  offered  in 
compensation.  Held,  R.  Martin  is  a  claimant  in  his  own  right, 
although  he  claims  as  heir;  that  is,  the  sum  if  any  will  be  his  own 
absolute  property,  although  his  claim  results  from  a  debt  originally 
created  by  his  ancestor;  and  any  debt  due  by  him  may  be  set  off. 
In  the  same  manner  that  a  plaintiff  who  sues  as  assignee  or  endorsee, 
though  he  claims  what  was  once  due  to  his  assignor  or  endorser,  is 
bound  to  suffer  the  compensation  of  what  he  owes,  or  of  contracts 
entered  with  him. 


Davis  v.  Dancy  et  ah     I,  N.  S.  589. 

If  it  appear  all  the  evidenco  was  not  taken  down  by  the  clerk,  the  court  will  remand  the 
cause,  although  the  knowledge  of  the  defect  reaches  it  irregularly. 

SEVENTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

At  the  last  term  of  this  court,for  thisdistrict,thedefendants  and  appel- 
lants moved  for  a  certiorari,  in  order  that  certain  documents,  which 
were  made  a  part  of  the  original  petition,  and  used  on  the  trial  below, 
should  be  sent  up  to  complete  the  statement  of  facts.  This  order  was 
granted,  and  the  judge  in  making  a  return  to  it,gives  us  a  history  of  the 
trial,  and  states,  as  a  reason  why  the  plaintiff  was  permitted  to  withdraw 
documents  which  he  had  made  a  part  of  his  petition,  that  the  parties 
in  open  court,  and  before  the  cause  was  gone  through,  agreed  to 
make  out  a  statement  of  facts,  and  directed  the  clerk  to  cease  taking 
down  the  testimony.  That  the  trial  was  had  on  the  23d  of  February, 
1823,  and  the  judgment  signed  on  the  27th;  and  no  application  being 
made  for  this  statement  to  be  recorded,  he  had  conceived  the  appeal 
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abandoned,  and  gave  permission  to  the  plaintiff,  to  withdraw  the 
title  papers  he  had  annexed  to  his  petition. 

In  addition  to  this  certificate,  the  judge  for  greater  certainty,  (as 
he  states,)  refers  us  to  that  of  the  clerk,  and  that  officer  certifies  that 
the  several  documents  annexed  to  his  return  were  the  same  read  in 
evidence  on  the  trial,  "  that  other  documentary  testimony,  read  in 
evidence  to  the  court  and  jury,  was  by  consent  of  counsel  to  have 
been  supplied  by  a  statement  of  facts:  and  that  he  continued  to  take 
down  in  writing  the  testimony  offered  in  the  cause,  until  otherwise 
directed  by  the  court  and  counsel/' 

Before  entering  on  the  question  which  has  been  raised  on  this 
return,  it  is  necessary  to  state,  that  the  record  when  filed  in  this 
court,  was  neither  certified  by  the  judge  to  contain  all  the  matters  on 
which  the  cause  was  decided,  nor  by  the  clerk  that  he  had  taken 
down  all  the  evidence.  It  did,  however,  appear  that  the  clerk  had 
reduced  to  writing  oral  testimony,  pursuant  to  the  act  of  1817,  and 
we  held  as  we  had  often  done  before,  that  the  legal  presumption 
was,  that  he  had  taken  down  all  that  was  given  on  the  trial,  and 
that  the  record  was  before  us  in  such  a  shape,  as  authorised  an  exam- 
ination of  the  case  on  its  merits. 

It  is  now  objected,  that  however  correct  and  legal  this  presumption 
may  be,  it  ceases  the  moment  the  officer  who  made  out  the  record, 
declares  that  it  is  incomplete;  and  that  the  court  cannot  presume  the 
whole  evidence  was  taken  down  in  direct  opposition  to  the  certificate 
of  the  clerk  that  it  was  not  taken  down.  To  this  it  is  replied,  that 
the  transcript  when  returned  here,  was  such  as  the  court  could 
legally  have  acted  on,  and  tried  the  case  on  its  merits.  That  a  record, 
which  was  then  good,  cannot  now  be  destroyed,  by  a  judge  doing 
that  which  he  was  not  authorised  to  do;  namely,  certifying  what 
transpired  in  court  during  the  trial:  nor  by  a  certificate  of  a  clerk, 
volunteered,  on  matters  which  he  was  not  called  on  to  explain,  and 
made  from  memory,  months  after  the  cause  was  investigated. 

How  much  of  the  oral  evidence  is  wanting,  and  what  effect  it 
would  have  on  the  cause,  if  now  before  us,  we  do  not  know.  The 
probability  of  its  being  material  is  greatly  weakened  by  the  plain- 
tiff's  not  objecting  to  the  record,  when  he  appeared  to  answer  the 
appeal.  But  then  we  do  not  know  but  it  may  be  material,  and 
although  the  information  of  its  having  been  given,  comes  to  us  in  an 
irregular  way,  and  one  which  could  not  have  been  noticed,  if  the 
record  had  been  positively  certified  in  the  first  instance,  we  do  not 
feel  at  liberty  entirely  to  disregard  it.  This  case  is  peculiarly 
circumstanced,  and  appears  to  be  one  for  the  exercise  of  those  dis- 
cretionary powers,  which  the  law  has  invested  us  with,  to  promote 
the  ends  of  justice.  To  examine  it  as  it  now  stands,  or  to  dismiss  it, 
might  work  an  irreparable  injury  to  one  or  other  of  the  parties.  The 
safest  course  is  to  remand  the  cause  for  a  new  trial;  this  disposition 
of  it  may  occasion  delay,  but  will  not  work  injustice. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
Vol.  II.- 
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of  the  district  court  be  annulled,  avoided  and  reversed;  that  this 
cose  be  remanded  for  a  new  trial,  and  that  the  appellees  pay  the 
casts  of  the  appeal. 

Wilson,  for  the  plaintiff. 

Thomas,  for  the  defendants. 


Wells  v.  Dill.     I,  N.  S.  592. 

If  one  of  the  parties  to  a  contract  refine  to  sign,  it  is  not  binding  on  others  who  have 

already  affixed  their  signatures.* 

SIXTH  District 

Porteb,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  is  sued  on  the  ground  that  he  signed,  as  surety, 
an  instrument  purporting  to  be  a  bond  given  by  Charles  R.  Blan- 
chard, for  his  faithful  performance  of  the  duties  of  curator,  to  the 
vacant  estate  of  one  Jared  Rison,  deceased. 

In  opposition  to  this  action  the  defendant  relies  principally,  on  the 
want  of  the  signature  of  another  person  to  the  instrument,  whose 
name  is  mentioned  in  the  body  of  it,  as  co-surety. 

The  bond  is  drawn  in  the  name  of  Charles  R.  Blanchard,  as  prin- 
cipal, and  the  defendant  and  Walter  Turnbull  as  sureties.  At  the 
bottom  the  names  of  Blanchard  and  Dill  are  affixed ;  that  of  Turnbull 
is  wanting. 

We  agree  with  the  defendant  that,  under  these  circumstances,  his 
signature  to  the  obligation  does  not  bind  him.  The  contract  is  in- 
complete until  all  the  parties  contemplated  to  join  in  its  execution 
affix  their  names  to  it:  and  while  in  this  state  cannot  be  enforced 
against  any  one  of  them.  The  law  presumes,  that  the  party  signing, 
did  so,  upon  the  condition  that  the  other  obligors  named  in  the  instru- 
ment should  also  sign  it:  and  their  failure  to  comply  with  their  agree- 
ment gives  him  a  right  to  retract.  The  authority  of  Pothier  is  express 
on  this  head.  Pothier  Traiti  des  Obligations,  no.  11.  See  also,  4 
Cranch,  219. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 

*  See  Toollier,  vol.  8,  no.  136.    He  seems  to  think  the  signers  bound,  unless  they 
give  the  obligee  notice  before  suit  is  brought;  $ed  quote? 
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of  the  district  court  be  reversed,  avoided  and  annulled ;  and  that  there 
be  judgment  for  the  defendant  with  costs  in  both  courts. 

Johnson,  for  the  plaintiff. 

Baldwin,  for  the  defendant. 


Wood  et  al  v.  Lewis.     I,  N.  S.  594. 

The  judge's  certificate  cannot  control  or  eke  oat  the  facte  appearing  on  the  record. 

MARTIN,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  and  appellees  pray  that  the  appeal  be  dismissed,  be- 
cause there  is  no  statement  of  facts,  bill  of  exceptions,  &c,  on  which 
the  judgment  may  be  examined. 

The  clerk  of  the  district  court  has  certified  that  the  transcript  which 
comes  up,  is  a  correct  one  "of  all  the  proceedings  in  the  cause,  and 
of  all  the  documents  on  file,  in  the  same/'  His  certificate  bears  date 
of  August  5, 1822.  On  the  28th  of  the  same  month,  he  certified  that 
there  was  on  file,  a  certificate,  granted  on  the  26th,  by  the  district 
judge,  at  the  request  of  the  appellant's  counsel  in  the  following  words: 
— *  I  certify  that  there  was  a  judgment  by  default  in  the  above  case, 
and  that  it  became  final,  without  any  other  evidence  produced  than 
is  contained  on  the  record,  to  the  best  of  my  recollection.  I  am  cer- 
tain there  was  no  written  evidence  given,  and  I  believe  the  record  to 
contain  all  the  evidence  on  which  the  above  suit  is  decided." 

The  record  shows  that  judgment  was  given  on  the  21st  of  Decem- 
ber, 1821,  that  the  plaintiff  recover,  and  be  quieted  in  the  possession 
of  the  slave  mentioned  in  the  petition.  No  document,  no  evidence, 
parol  or  written,  is  mentioned.  It  is  to  be  feared  that  the  recollection 
of  the  judge  does  not  enable  him,  twenty  odd  months  after  he  rendered 
the  judgment,  to  give  us  a  correct  statement  of  the  proceedings  which 
preceded  it.  We  must  believe  that  if  there  had  been  a  judgment  by 
default,  the  clerk  would  have  recorded  it  An  answer  appears  to 
have  been  filed  several  days  before  the  date  of  the  judgment. 

Even  if  the  judge's  certificate  had  been  granted,  soon  after  the 
judgment,  it  would  not  afford  us  a  legitimate  ground  of  proceeding, 
as  the  record  contains  no  document. 

The  appeal  must  be  dismissed  with  costs. 

Mills,  for  the  plaintiff. 

Rost,  for  the  defendant 
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Vacaune  v.  Police  Jury.     I,  N.  S.  596. 

SIXTH  District. 

By  act  of  March  12, 1818,  sec.  2,  p.  54,  no  one  but  the  owner  of 
part  of  the  land  over  which  the  road  passes  can  appeal  from  the 
decision  of  a  police  jury  relative  to  laying  it  out. 


Gompton  et  ah  v.  Patterson.     I,  N.  S.  597. 

SIXTH  District 

No  appeal  lies  from  the  continuance  of  a  cause,  there  being  no 
final  judgment  yet. 


Baldwin  v.  Taylor.     I,  N.  S.  598. 

SIXTH  District 

Damages  for  a  frivolous  appeal. 
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Hill  v.  Tuzzine.    J,  N.  S.  599. 

SIXTH  District. 

The  appellant  cannot  assign  any  thing  for  error  apparent  on  the 
record  which  might  have  been  cured  by  legal  evidence.  The  pre- 
sumption is,  that  evidence  was  introduced.   Confirmed  with  damages. 


Landreaux  v.  Hazleton.     I,  N.  S.  600. 

If  the  property  of  the  debtor  be  covered  by  special  mortgage*  and  privileges,  the  sheriff 
may  seize  and  sell  as  mach  as  will  satisfy  the  execution  over  and  above  the  amount  of 
the  liens. 

SIXTH  District. 

• 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  demands  five  thousand  dollars  from  the  defendant, 
sheriff  of  Natchitoches,  for  having  illegally,  oppressively,  and  under 
color  of  his  office,  made  a  seizure  of  slaves  and  other  property  be- 
longing to  the  plaintiff. 

The  defendant  pleads,  that  writs  of  fieri  facias  were  placed  in  his 
hands  at  the  suit  of  certain  persons;  that  the  seizures  he  made  under 
them  are  the  acts  complained  of;  that  he  acted  in  good  faith;  and 
that  two  days  after  he  took  the  property  into  his  possession,  writs  of 
seizure  and  sale  were  delivered  to  him  at  the  suit  of  Rochelle  &  Shiff, 
on  a  mortgage  which  the  plaintiff  had  given  on  the  slaves  seized. 

The  evidence  given  on  the  trial  shows,  that  the  amount  which  the 
defendant  had  to  collect  under  the  writs  placed  in  his  hands  was 
1,604  dollars  96  cents:  that  the  amount  of  property  seized  by  him 
was  15,600  dollars,  but  that  there  were  mortgages  on  it,  amounting 
to  the  sum  of  11,210  dollars;  so  that  the  balance  unincumbered  was 
9390  dollars,  according  to  the  estimation  made  pursuant  to  law. 

The  oral  evidence  is  short,  and  not  of  much  importance.  It  proves 
the  seizure  to  have  been  made,  under  the  circumstances  which  usually 

47* 
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attend  transactions  of  this  kind;  that  the  sheriff  strictly  pursued  the 
law  by  taking  with  him  two  freeholders,  who  appraised  the  property 
before  he  seized  it;  that  he  took  the  property  into  his  possession  as 
by  law  he  is  commanded  to  do,  and  that  he  told  the  defendant,  if  he 
would  give  him  security  for  the  forthcoming  of  the  property  on  the 
day  of  sale,  he  would  leave  it  in  his  hands. 

A  bill  of  exceptions  was  taken  to  the  opinion  of  the  judge  in  his 
charge  to  the  jury.  The  point  on  which  he  expressed  that  opinion 
goes  to  the  whole  merits  of  the  case,  so  that  an  examination  of  the 
principles  on  which  the  action  is  sought  to  be  maintained,  will  neces- 
sarily embrace  this  charge,  and  render  a  more  particular  notice  of  it 
unnecessary. 

The  question  presented  for  decision,  as  was  said  from  the  bar,  is 
one  of  considerable  importance,  but  of  little  or  no  difficulty.  It  is 
whether  a  sheriff  who  finds  a  defendant's  property  incumbered  with 
general  or  special  mortgages  can  take  the  whole  of  it,  or  at  least  a 
sufficient  part  to  satisfy  the  execution  in  his  hands,  over  and  above 
the  liens  by  which  it  is  affected;  or  whether  he  is  not  compelled  to 
seize  an  amount  equal  to  that  expressed  in  the  writ,  without  noticing 
the  mortgages. 

The  mortgage  is  a  real  right  on  the  immovable  affected  by  it:  it 
is  in  its  nature  indivisible:  it  subsists  for  the  whole  on  all  and  each 
of  the  things  affected  by  it,  and  on  every  part  of  them.  Civil  Code, 
452,  art.  3. 

Consequently,  then,  any  object  he  might  have  seized,  was  covered 
by  mortgages  to  the  amount  of  11,210  dollars,  and  had  he  seized 
only  the  amount  of  the  executions  in  his  hands,  he  would  have  been 
doing  a  very  unnecessary  act,  for  it  cannot  be  presumed  that  any  one 
would  have  purchased  property  subject  to  mortgage  five  times  its 
value.  Had  he  found  a  purchaser,  he  could  not  have  forced  him  to 
make  payment,  for  the  law  says  where  there  exist  mortgages  the 
sheriff  shall  only  receive  the  surplus.  There  would,  however,  have 
been  no  surplus  here,  so  that  the  sale  would  have  been  useless  to  the 
plaintiff,  oppressive  to  the  defendant,  and  tended  to  no  other  purpose 
than  to  have  shown  the  insufficiency  of  the  law.  Acts  of  1817,  sec. 
17,  p.  38. 

The  argument,  which  this  statute  offers  against  the  plaintiff's  pre- 
tensions, will  be  rendered  still  stronger  by  referring  to  it  more  parti- 
cularly. Its  words  are  "that  whenever  any  special  mortgage  or 
privilege  exists  on  the  property  offered  for  sale,  ih  favor  of  any  other 
person  than  the  creditor  seizing,  it  shall  be  sold,  subject  to  the  pay- 
ment of  such  special  mortgage  or  privilege  by  the  purchaser;  and  the 
sheriff  or  other  public  officer,  making  the  sale,  shall  only  receive  the 
surplus."  This  enactment  necessarily  recognises  the  right  of  the 
sheriff  to  seize  property  to  a  greater  amount  than  that  mentioned  in 
the  execution:  for  it  points  out  he  is  to  sell  it,  and  that  he  is  only  to 
receive  the  surplus.  This  is  what  the  officer  has  done  here:  and  it  is 
difficult  for  us  to  see  how  an  act,  which  the  legislature  has  sanctioned 
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so  plainly,  could  have  been  thought  of,  as  furnishing  ground  for  an 
action  of  damages. 

It  is  said  the  sheriff  had  no  right  to  notice  mortgages  except  on  the 
day  of  sale.  His  duty  was  to  act  under  the  law  in  such  a  way,  as  to 
give  effect  if  possible  to  the  execution  in  his  hands.  In  doing  so  he 
had  as  much  right  to  notice  mortgages  on  the  property  he  was  about 
to  seize,  as  he  had  a  right  to  notice  that  an  object  surrendered  to  him 
by  the  debtor  was  not  his  property:  a  right  which  we  never  heard 
contested.  The  act  of  the  legislature,  which  makes  it  the  duty  of  the 
officer  selling  to  produce  the  certificate  of  the  register  of  mortgages 
on  the  day  of  sale,  is  made  for  the  information  and  benefit  of  persons 
inclined  to  purchase,  and  has  no  relation  whatever  to  the  exwcisQ  of 
that  discretion,  which  the  law  has  vested  in  the  sheriff. 

It  has  been  contended,  he  seized  without  notice.  The  statute  does 
not  require  it,  unless  the  judgments  were  by  default,  and  the  writs 
produced  on  the  trial  show  no  such  endorsement.  Acts  of  1817,  34, 
sec.  14. 

Arguments  ab  inconvenienti  have  been  pressed  on  us,  but  where 
the  law  is  clear  they  have  little  weight.  We  think,  however,  the 
inconveniences  are  on  the  other  side,  and  that  the  principles  for  which 
the  plaintiff  contends  would  render  it  impossible  to  make  the  money 
by  a  forced  sale  from  a  debtor  situated  as  the  plaintiff  was.  If  men 
will  leave  nothing  but  mortgaged  property  to  satisfy  their  creditors, 
they  must  bear  with  the  consequences.   . 

The  office  of  sheriff  is  one  of  great  importance  to  the  community. 
It  calls  for  the  discharge  of  duties  difficult  and  delicate,  and  the  law 
looks  on  such  officers  with  tenderness,  so  long  as  they  act  in  good 
faith.  They  are  responsible  to  be  sure  for  oppression,  or  for  illegal 
conduct;  but  neither  have  been  proved  here,  and  we  are  satisfied  this 
action  cannot  be  maintained. 

It  is,  therefore,  ordered, adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  for  the  defendant  with  costs  in  both  courts. 

Johnston  and  Thomas  9  for  the  plaintiff. 

Ballard  and  Rost,  for  the  defendant. 
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Herriman  a.  Mulhollan.     I,  N.  S.  605. 

SIXTH  District. 

A  vendee,  sued  on  a  note  given  for  the  purchase  of  land,  set  up 
that  part  of  the  property  sold  him  belonged  to  a  minor  and  was  sold 
without  the  solemnities  of  law;  that  therefore,  he  withheld  payment 
No  evidence  was  given  that  the  defendant  had  been  troubled  in  his 
possession  nor  evicted  of  the  land  purchased.  This  question  has 
already  been  settled  in  the  case  of  Melangon's  Heirs  v.  Duhamel,  10 
Martin,  225. 


Clay  v.  Bynum.    I,  N.  S.  608. 

SIXTH  District 

Held,  that  a  power  to  sign  the  constituent's  name  in  any  transac- 
tion in  which  agent  might  deem  it  necessary  and  proper,  does  not 
authorise  an  endorsement  which  would  create  a  new  obligation; 
Also,  a  procuration  omnium  bonorum  does  not  authorise  the  agent 
to  contract  debts  for  the  principal,  unless  such  as  may  be  necessary 
for  the  conservation  of  the  property  in  his  charge.  In  no  case  can 
he  stipulate  so  as  to  bind  the  latter  to  his  injury.  He  cannot  bind 
his  constituent  as  surety;  and  can  make  no  donation.  In  the  present 
case,  the  power  is  stated  to  be  to  sign  the  name  of  his  principal;  this 
power  ought  not  to  extend  to  contracts  which  from  their  nature 
create  any  new  debt  on  the  latter.  It  might  possibly  have  reached 
the  renewal  of  notes  on  which  he  was  already  bound,  but  the  one 
which  forms  the  basis  of  this  suit  is  not  of  that  sort.  The  attorney 
having  exceeded  his  authority  in  endorsing  this  note,  the  defendant 
has  contracted  no  obligation  by  his  endorsement 
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The  authorisation  of  the  husband  does  not  necessarily  result  from  the  signature  of  the 
latter,  to  the  act  in  which  the  wife  relinquishes  her  tacit  mortgage,  when  he  himself 
enters  into  a  covenant  by  the  same  act 

She  must  expressly  mention  the  law  the  benefit  of  which  she  renounces. 

SIXTH  District 

Mathews,  J.,  delivered  the  opinion  of  the  court 

This  case  differs  in  nothing  from  that  of  Turnbull  v.  Davis  et  al. 
just  now  decided,  except  a  renunciation  in  favor  of  the  appellees  of 
the  tacit  or  legal  mortgage  of  the  appellant  on  the  slave  which  was 
seized  in  execution. 

We  must,  therefore,  inquire  into  the  validity  of  said  renunciation. 
It  is  done  by  authentic  act,  in  which  the  husband  appeared  and  signed 
with  his  wife.  The  act  was  passed  before  Thomas  C.  Scott,  parish 
judge  of  the  parish  of  Rapides,  but  in  this  instance  he  must  be  con- 
sidered as  acting  in  his  capacity  of  notary  public,  as  the  instrument 
has  no  resemblance  to  a  judicial  proceeding.  A  wife  cannot  alienate 
her  paraphernal  effects,  or  appear  in  a  court  of  justice  concerning 
them,  without  the  authorisation  of  her  husband;  or  on  his  refusal  to 
give  it,  that  of  the  judge.    Civil  Code,  334,  art.  68.    rfnte,  546. 

In  cases,  when  the  wife  may  legally  act  under  authority  from  her 
husband;  such  authorisation  may  be  finally  presumed  from  the  cir- 
cumstance of  his  signature  appearing  to  the  same  instrument  by  which 
the  wife  binds  herself.  But  in  those  cases,  it  is  the  act  of  the  wife 
sanctioned  by  the  husband.  In  the  present  the  husband  and  wife 
both  appear  before  the  notary;  make  separate  and  distinct  stipula- 
tions in  their  individual  capacities:  One  promises  to  deliver  a  crop 
of  cotton  to  the  obligors  in  the  contract;  the  other  to  remove  or  relin- 
quish her  tacit  or  legal  mortgage  on  certain  slaves  specified  in  the  act; 
the  signature  of  the  former  may  be  considered  solely  in  relation  to 
his  own  promise,  not  in  any  manner  affecting  the  account  of  his  wife, 
and  consequently  no  evidence  of  authorisation  on  his  part  This 
view  of  the  subject  is  taken  as  if  the  case  presented  a  sale  or  other 
alienation  by  the  wife,  of  her  own  property;  but  in  reality  it  is  diffe- 
rent. It  is  an  act  by  which  she  renounces  certain  privileges,  accorded 
to  women  by  law,  to  protect  them  against  the  folly  and  extravagance 
of  their  husbands. 

The  rights  which  she  relinquishes,  may  be  considered  as  latent; 
recognised,  it  is  true,  by  law,  but  not  supposed  to  be  completely  within 
the  knowledge  of  the  proprietor;  as  is  evidenced  by  the  strict  formali- 
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ties  under  which  such  instruments  are  to  be  made,  and  the  informa- 
tion required  to  be  given  by  notaries  who  reduce  them  to  writing. 
See,  in  support  of  this  doctrine,  6  Martin,  577;  wherein  it  appears 
that  the  renunciation.of  a  wife  to  her  tacit  mortgage,  must  express  the 
laws,  the  benefit  of  which  she  renounces;  which  is  not  done  in  the 
present  case.  In  addition  to  this  objection  to  the  validity  of  the  ap- 
pellant's obligation,  it  is  difficult  to  discover  any  consideration,  which 
did  or  could  result  to  her  advantage.  Upon  the  whole,  we  think  the 
act  void  and  of  no  effect,  in  relation  to  Mrs.  Turnbull. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  reversed  and  avoided;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  injunction  heretofore 
granted  by  said  court,  be  re-instated  in  all  its  force;  and  that  the 
same  be  made  perpetual;  and  that  the  appellees  pay  costs  in  both 
courts. 

Oakley,  for  the  plaintiff. 


Pannel  v.  Coe  et  ah     I,  N.  S.  6 1 4. 

If  the  copy  of  a  private  deed  be  received  in  evidence,  its  effect  will  be  the  same  as  the 

original. 
A  payment,  though  of  more  than  five  hundred  dollars,  can  be  proved  by  a  single  witness. 

SIXTH  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  brought  up  to  the  last  term  of  this  court,  and  being 
then  remanded  for  a  new  trial,  which  has  since  taken  place  in  the 
court  below,  and  final  judgment  thereon  rendered,  an  appeal  is  again 
taken  by  the  plaintiff. 

The  proceedings  in  the  cause  commenced  before  the  court  of  pro- 
bates for  the  parish  of  Natchitoches,  and  relate  to  a  claim  of  the  pre- 
sent appellant  for  remuneration,  as  a  privileged  creditor,  on  her  hus- 
band's estate,  to  the  amount  of  her  paraphernal  effects,  disposed  of  by 
him  during  the  marriage;  in  which  she  succeeded,  and  the  defendants 
appealed  to  the  district  court,  which,  in  the  last  instance,  reversed  in 
toto,  the  decision  of  the  probate  court,  and  decreed  against  the  plain- 
tiffe;  from  which  this  appeal  is  taken,  as  above  stated. 
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It  is  contended,  on  the  part  of  the  appellant,  that  the  evidence  con- 
tained in  the  record  of  the  former  proceedings  before  the  district 
court,  cannot  be  legally  resorted  to  for  testimony  in  the  last  trial.  This 
objection  to  the  evidence  therein  contained,  and  which  was  not  heard 
as  the  foundation  of  the  last  judgment,  we  believe  to  be  correct;  and 
shall  proceed  to  examine  the  case  accordingly. 

Considering  the  matrimonial  rights  of  the  appellant  and  her  late 
husband,  under  the  government  and  direction  of  our  laws,  no  doubt 
remains  of  the  legality  of  her  claim,  if  it  be  supported  by  facts,  In 
support  of  the  greater  part  of  the  amount  which  she  claims,  the  evi- 
dence offered  is  copies  of  certain  deeds  of  sale,  of  her  paraphernal 
estate,  made  by  her  husband  to  various  persons,  taken  from  the  records 
from  the  other  states  and  territories  of  the  Union,  where  the  original 
acts  axe  stated  to  have  been  recorded;  and  the  testimony  of  one  wit- 
ness as  to  the  genuineness  of  the  copies  being  a  true  representation 
of  the  original;  and  the  amount  of  money  and  value  of  other  property 
received  by  the  husband,  being  the  price  and  consideration  of  said 
sales. 

To  the  introduction  of  this  evidence,  no  bill  of  exceptions  appears 
to  have  been  regularly  taken. 

The  only  exception  on  the  record,  in  relation  to  this  part  of  the 
proceedings,  is  one  taken  by  the  counsel  for  the  appellant,  to  the 
opinion  of  the  judge  a  quo,  by  which  he  refused  to  admit  the  copies 
aforesaid,  as  full  proof.  Being  admitted,  without  opposition,  the  only 
inquiry  to  be  made  is,  as  to  their  effect.  Copies  of  written  instru- 
ments (except  they  be  of  authentic  acts,  certified  by  the  proper  officers) 
are  certainly  inferior  evidence  to  the  originals,  and  ought  not  to  be 
received,  unless  the  latter  be  wholly  without  the  power  of  the  parties 
to  a  suit,  and  beyond  the  reach  of  the  tribunal  which  holds  jurisdiction 
of  the  cause.  If,  however,  they  be  admitted  without  opposition,  and 
are  proved  to  be  real  transcripts  of  the  originals,  their  effect  in  evidence 
must  be  the  same  as  would  be  produced  by  their  originals.  The 
copies  of  the  deed,  in  the  present  case,  do,  therefore,  prove  the  sale  of 
the  property  therein  described;  and  as  it  is  shown  that  it  made  a  part 
of  the  inheritance  of  Mrs.  Pannel,  she  is  entitled  to  a  privilege  on  her 
husband's  estate,  for  the  amount  actually  received  by  him,  as  the  price 
of  said  property. 

That  the  price  was  paid  to  the  husband  we  have  the  testimony  of  one 
witness.  The  fact  of  payment  may  be  well  proved  by  a  single  wit- 
ness; two  are  only  required  by  law  to  promises  or  verbal  contracts, 
above  five  hundred  dollars.  It  might  be  objected,  that  when  the 
proof  of  facts  is  received  to  support  an  implied  contract,  more  than 
one  witness  ought  to  be  produced.  But  we  are  unable  to  see  any 
difference  in  relation  to  the  interest  of  the  community,  by  admitting 
one  witness  to  establish  a  fact  in  discharge  of  an  obligation,  or  to 
sustain  one  by  which  an  obligation  would  be  implied. 

We  are,  therefore,  of  opinion,  that  the  copies  of  the  deeds,  and  the 
testimony  of  the  witness  Cobb,  sufficiently  established  the  claim  of 
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the  appellant  to  a  preference  and  privilege  on  her  husband's  estate  to 
the  amount  therein  specified.  Neither  have  we  any  doubt,  in  relation 
to  her  claim  for  that  portion  of  her  inheritance  which  her  husband 
received  and  used,  derived  from  the  compromise  with  the  corporation 
of  New  Orleans. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  reversed  and  annulled;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
of  probates  be  affirmed  with  costs  to  be  paid  by  the  present  appellees. 


Baldwin  v.  Williams.     I,  N«  S.  616. 

SIXTH  District. 

Decided,  the  act  of  extinguishing  a  debt  dispenses  with  a  previous 
declaration  of  the  intention  of  extinguishing  it. 


Byrd  v.  Craig.     I,  N.  S.  625. 

SEVENTH  District. 

In  this  case  Martin,  J.  said: — The  notes  of  the  defendant  being  still 
in  the  payee's  possession,  the  former  had  a  right  to  resist  the  payment, 
if  the  consideration  on  which  they  were  given  has  failed.  This  con- 
sideration was  that  the  plaintiff  should  make  a  title.  He  neglected 
to  do  so,  on  the  request  of  the  defendant.  The  latter,  then,  was  en- 
titled to  refuse  complying  with  his  part  of  the  bargain,  of  which  the 
plaintiff  declined  to  perform  his.  The  subsequent  filing  of  the  deed 
which  the  plaintiff  had  hitherto  refused  to  give,  cannot  avail  here. 
The  district  judge  was  bound  to  pronounce  on  the  facts  pleaded  as 
they  stood  at  the  trial  of  the  plea.    The  facts  set  forth  in  the  answer, 
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are  sufficient  to  overthrow  the  plaintiff's  claim.  No  subsequent  act 
of  the  latter,  not  concurred  in  by  the  former,  can  place  the  case  on  a 
different  footing. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Scott,  for  the  plaintiff. 

Thomas,  for  the  defendant 


Bynum  v.  Lemoine.     I,  N.  S.  628. 

SIXTH  District. 

The  tutor  of  a  minor  sues  for  slaves  the  eal$  of  which  had  been 
made  without  a  family  meeting,  and  without  an  observance  of  the 
other  formalities  prescribed  by  law  for  the  alienation  of  minor's 
property.  It  is  therefore  illegal,  and  this  illegality  is  not  cured  by 
showing  that  the  parish  judge,  when  he  made  the  order,  conceived  he 
was  selling  the  property  of  a  person  other  than  the  minor. 


Cox  v.  Wilson.    I,  N.  S.  629, 

SIXTH  District 

The  finding  of  the  jury  leaving  room  to  doubt,  the  case  should  be 
remanded. 


Vox-  II. 
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Syndics  of  Brooke  v.  Hamilton.     I,  N.  S.  632. 

SEVENTH  District. 

A  reference  which  appears  to  have  taken  place  without  consent  of 
parties,  will  be  presumed  referred  under  the  act  for  the  reference  of 
long  and  intricate  accounts. 


Kimble  v.  Kimble  et  al     I,  N.  S.  633. 

SIXTH  District. 

Petition  states,  that  M.  W.  Kimble,  by  an  authentic  act  and  for  a 
valuable  consideration,  conveyed  to  plaintiff  a  negro  slave,  Sarah, 
which  ever  since  continued  in  plaintiff's  possession  and  to  be  his  pro- 
perty:  that  she  has,  however,  lately  been  seized  to  satisfy  a  judgment 
obtained  by  J.  Smith  against  M.  W.  Kimble.  Prayer  for  an  injunction, 
and  that  Smith,  Sheriff,  and  M.  W.  Kimble  pay  him  500  dollars 
damages  and  for  quiet  possession.  M.  W.  Kimble  pleaded  that  the 
sale  was  simulated:  the  other  defendants  denied  generally. 

Maktin,  J.,  said: — The  evidence  in  the  case  shows  beyond  the 
possibility  of  doubt,  that  the  plaintiff  holds  the  slave  Suzan,  without 
having  paid,  or  being  bound  to  pay,  any  thing  therefor.  That  she 
was  conveyed  to  him  for  the  purpose  of  being  protected  from  the 
claim  of  the  creditors  of  her  owner;  that  no  alienation  was  intended, 
is  to  be  presumed,  from  the  distressed  situation  of  the  alienor,  and  the 
subsequent  conduct  of  the  alienee,  who  (when,  the  alienor  found  the 
chance  to  dispose  of  part  of  the  aliened  property)  made  a  title  to  the 
alienor's  bargainee.  Nemo  presumilur  donate.  The  simulation 
of  the  sale  is  clearly  proved;  the  vendor  is  a  party  to  the  suit;  and 
has  clearly  shown  that  the  plaintiff  and  vendee  holds  to  his  use;  the 
property,  consequently,  is  liable  to  the  creditor's  execution. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
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be  annulled,  avoided  and  reversed;  and  that  the  injunction  be  dis- 
solved, and  that  the  plaintiff  pay  costs  in  both  courts. 

Thomas,  for  the  plaintiff. 

Bullardy  for  the  defendants. 


Sibley  v.  Slocum.     I,  N.  S.  638. 

SIXTH  District. 

The  alleged  attorney  of  absent  heirs  is  bound  to  show  his  authority, 
and  establish  the  quality  of  his  clients. 


Henderson  v.  Stone.     I,  N.  S.  639. 

Accidental  or  overpowering  force  does  not  excuse  the  performance  of  an  aleatory  con- 
tract 

SIXTH  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  commenced  on  a  written  contract,  by  which  the 
parties  to  this  suit  agreed  to  run  with  certain  horses  "  a  fair  and  honor- 
able race/'  on  a  day  fixed,  for  the  sum  of  1000  dollars.  It  was  also 
stipulated,  that  in  case  either  failed  to  comply  with  his  agreement,  he 
should  pay  to  the  other  five  hundred  dollars. 

The  defendant  denied  the  contract,  and  pleaded  that  it  was  bilate- 
ral, and  not  executed  in  duplicata.  And  further,  that  he  was  prevented 
from  running  the  race  by  accidents  over  which  he  had  no  control,  and 
which  no  prudence  or  foresight  could  have  prevented.  Namely,  by 
his  horse  running  away  and  killing  himself,  in  training. 

The  article  of  agreement  entered  into  between  the  parties,  and  read 
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in  evidence,  purports,  that  the  plaintiff  and  defendant  entered  into  a 
contract,  to  run  a  race,  such  as  is  set  forth  in  the  petition. 

The  plaintiff  offered  a  witness  to  prove,  that  in  the  negotiation 
which  preceded  this  agreement,  it  was  proposed  to  the  defendant, 
the  contract  should  be  so  made,  that  if  either  of  the  horses  should  be 
prevented  from  running  on  the  day  appointed,  by  death,  neither  the 
sum  bet,  nor  the  forfeit,  should  be  due  to  the  owner  of  the  other  horse: 
and  that  a  written  contract  to  that  effect  was  drawn  up  and  presented 
to  the  defendant,  which  he  refused  to  sign.  The  judge  refused  to 
receive  this  testimony,  and  the  plaintiff  excepted. 

We  think  the  judge  did  not  err.  If  the  testimony  offered  either  added 
to  the  written  agreement,  or  diminished  it,  the  court  could  not  legally 
receive  it;  for  it  would  have  been  contradicting  by  parol,  what  the 
parties  had  reduced  to  writing.  If  it  neither  increased  or  diminished 
the  stipulations  it  was  useless.  It  was  not  admissible  to  explain  the 
instrument;  for  it  was  clear  and  plain,  and  required  no  explanation. 

Taking  then  the  written  contract,  as  the  best  evidence  of  what  the 
parties  covenanted  to  do,  we  proceed  to  examine  its  legal  effect  The 
counsel  for  the  defendant  has  referred  to  authorities,  for  the  purpose 
of  showing,  that  where  a  person,  who  has  entered  into  an  obligation 
to  do  a  particular  thing,  is  prevented  by  accident,  or  overpowering 
force,  there  is  no  ground  for  claiming  damages  for  the  non-perform- 
ance; and  that  the  nullity  of  the  principal  obligation,  always  carries 
with  it  that  of  the  penalty.  PotAier,  Trait'e  des  Obligations,  nos. 
149,  338,  and  339.  Of  the  correctness  of  this  doctrine,  in  ordinary 
cases,  there  cannot  be  a  doubt;  but  we  think  it  does  not  apply  here. 
The  contract,  on  which  the  action  was  commenced,  is  an  aleatory  one; 
and  it  is  of  the  essence  of  such  a  contract,  that  there  should  be  risk 
incurred  on  one  side  or  the  other.  The  defendant,  when  he  entered 
into  an  engagement  to  run  his  horse  by  a  particular  day,  or  pay  five 
hundred  dollars,  took  all  risks;  as  well  those  which  preceded  the  race, 
as  those  which  might  have  occurred  at  the  moment  of  running.  If 
the  horse  had  become  lame,  or  sick,  so  as  to  have  been  unable  to 
start,  or  if  started,  unable  from  these  causes  to  run  with  his  accustomed 
velocity,  there  cannot  be  a  question,  that  in  the  first  hypothesis,  the 
forfeit  would  be  incurred,  and  in  the  second,  that  the  race  would  be 
lost:  though  in  both  instances  there  was  accident,  or  the  occurrence 
of  an  event  which  could  not  be  controlled.  We  are  unable  to  distin- 
guish between  those  cases  and  that  now  before  us;  between  partial 
and  entire  disability;  between  the  horse  falling  down  and  killing  him- 
self after  he  starts,  or  before.  In  both  these  cases  the  relative  speed 
of  the  horses,  which  was  the  principal  object  of  the  contract,  could 
not  be  ascertained,  and  yet  in  the  former  it  is  admitted  the  race  would 
be  lost.  It  is  our  opinion  all  risks  were  included  by  the  agreement; 
and  this  construction,  it  is  believed,  meets  the  intention  of  the  parties, 
who,  it  is  probable,  intended  the  penalty  as  a  compensation  for  the 
trouble  and  expense  in  preparing  their  horses.    There  is  a  case  in 
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the  English  books,  where  two  young  men  made  a  bet  depending  on 
the  lives  of  their  respective  fathers.  It  turned  out  one  of  them  was 
dead  when  the  wager  was  made.  This  circumstance  would  certainly 
have  avoided  an  ordinary  contract.  Yet  the  agreement  was  enforced. 
This  case  certainly  presents  new  ground,  to  which  we  are  not  fami- 
liar, and  on  which  we  tread  with  diffidence,  but  the  result  of  our  best 
judgment  in  the  matter,  is,  that  the  plaintiff  should  recover. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Johnston  and  Wilson,  for  the  plaintiff. 

Thomas,  for  the  defendant. 


Innis  v.  Ware.     I,  N.  S.  643. 

SIXTH  District. 

Held,  that  under  a  plea  of  compensation,  if  defendant  offer  evi- 
dence that  would  support  a  charge  of  reconvention,  without  any 
objection  made  thereto  in  the  lower  court,  none  can  be  made  above. 
Curia  Phil,  jtticio  civil,  peremptories,  §  15,  no.  9. 

It  has  been  contended  that  under  the  act  of  1821,  the  court  erred, 
in  giving  judgment  against  the  plaintiff,  because  the  statute  does  not 
authorise  a  jury  to  give  a  verdict  in  favor  of  the  defendant  for  any 
particular  sum.  The  statute  authorises  judgment  for  the  balance  of 
any  claim  which  may  be  found  due,  and  the  court  can  as  legally  as- 
certain that  balance  through  the  medium  of  a  jury,  as  in  any  other 
mode. 


48* 
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M'Neely  v.  M'Neely.    I,  N.  S.  646. 

SIXTH  District 

Held,  that  a  dation  en  paiement  does  not  require  the  forms  pre- 
scribed by  law  for  donations  pure  and  simple.  This  subject  was 
fully  gone  into  in  the  case  of  M'Guire  t>.  Anielung,  12  Martin,  649. 


Stafford  v.  Stafford.     I,  N.  S.  648. 

SIXTH  District. 

The  answers  of  plaintiff  to  interrogatories  propounded  him  by 
defendant  made  full  proof  though  contradicted  by  one  witness,  and 
opposed  by  the  statement  of  another  who  said  he  understood  so  and 
so,  and  perhaps,  Sic,  contrary  to  plaintiff's  answers.  These  are  not 
strong  corroborating  circumstances,  nor  present  even  a  slight  pre- 
sumption against  plaintiff's  answers. 
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Syndics  of  J.  Brandt  &  Co.  t>.  B.  Shaumburg, 

I,  N.  S.  698. 

FIRST  District. 

An  appeal  lies  from  the  discontinuance  of  a  cause,  but  appellant 
should  show  he  opposed  the  discontinuance,  and  the  grounds  of  bis 
opposition. 


State  of  Louisiana  v.  Knight.    I,  N,  S.  700. 

No  appeal  lies  on  a  que  warranto  to  a  justice  of  the*  peace,  to  ascertain  whether  he  ha# 

jurisdiction  of  a  cause. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

There  is  nothing  in  the  record  of  this  case,  as  it  came  from  the 
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court  below,  that  shows  it  to  be  one  of  which  we  have  jurisdiction; 
and  the  affidavit  filed  by  the  defendant,  does  not  supply  the  defect. 

Although  the  party,  on  whose  suggestions  these  proceedings  origi- 
nated, applied  for  a  writ  of  quo  warranto,  and  the  judge  granted  it, 
it  is  quite  clear,  that  the  case  alleged  in  the  petition  was  one  in  which 
prohibition  was  the  proper  remedy:  And  we  observe,  that  the  judg- 
ment rendered,  is  not  that  which  follows  a  decision  in  favor  of  the  re- 
lator in  quo  warranto;  but  is  strictly  one  of  prohibition.  It  does  not 
oust  the  defendant  from  office;  but  merely  enjoins  him  from  trying  a 
certain  cause,  then  pending  before  him.  How  any  person  was  injured 
by  this  judgment,  except  the  plaintiff,  is  not  easily  perceived.  But 
how  the  magistrate  supposed  that  he  had  an  interest  in  the  question 
disputed,  Co  the  amount  of  300  dollars,  we  are  totally  at  a  loss  to 
imagine. 

In  the  affidavit  filed  by  the  appellant,  for  the  purpose  of  giving 
jurisdiction  to  this  court,  he  swears,  that  he  verily  believes  he  will 
sustain  pecuniary  damage  by  the  judgment,  to  an  amount  far  exceed- 
ing 300  dollars.  The  most  charitable  construction,  and  therefore  the 
most  proper  one  that  can  be  put  on  this  declaration,  is,  that  the  depo- 
nent supposes,  that  by  limiting  his  jurisdiction,  it  will  affect  his  busi- 
ness, and  prevent  his  administering  as  much  justice  as  he  otherwise 
would.  Whether  this  be  a  civil  injury,  may  be  well  left  open  for 
inquiry.  Perhaps  it  may  be  found,  that  although  magistrates  have 
fees  given  them  for  duties  which  they  discharge  at  the  request  of 
suitors,  yet  that  they  have  not  such  an  interest  in  trying  cases,  as  will 
enable  them  to  allege  a  restraint  on  their  jurisdiction  as  a  pecuniary 
injury,  for  which  they  may  maintain  an  action.  This  point,  however, 
is  not  necessary  to  be  decided  on  now.  It  is  sufficient  for  the  dis- 
posal of  the  case  now  before  us,  that  we  are  satisfied  it  is  one  we 
cannot  take  cognisance  of  The  matter  litigated,  and  the  amount 
actually  decided  in  the  judgment,  is  far  below  the  sum  at  which  our 
jurisdiction  commences.  And  it  cannot  be  acquired  on  the  conside- 
rations which  seem  to  have  governed  the  appellant,  when  he  inferred 
from  it  an  injury,  "far  above  300 dollars."  For  no  matter  how  inju- 
rious the  principle  of  law  laid  down,  as  the  basis  of  the  judgment, 
may  be  to  the  interest  of  one  of  the  parties,  as  calculated  to  bear  on 
other  cases  that  may  yet  arise,  that  does  not  enable  us  to  re-examine 
it.  Nor  can  we  do  so,  by  reason  of  remote  or  indirect  consequences, 
which  may  grow  out  of  the  decision.  Such  things  are  not  the 
"  matter  in  dispute,"  in  the  language  of  the  statute,  but  incidental  to, 
or  consequent  on  it 

The  appeal  is  therefore  dismissed,  with  costs. 

M' Caleb,  for  the  plaintiff. 

Seg tiers,  for  the  defendant 
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Lafon's  Executor  t>.  Lafon.     I,  N.  S.  703. 

COURT  of  Probates  of  New  Orleans. 

Held,  a  court  may,  at  any  stage  of  a  case,  dismiss  it,  if  it  appear  it 
has  no  jurisdiction.  Repertoire  de  Jurisp.  vol.  3,  361,  Declina- 
toire. 


Le  Beau  v.  Lafon's  Executors.     I,  N.  S.  705. 

FIRST  District. 

This  action  was  commenced  against  Lafon,  before  his  decease, 
and  issue  was  joined  by  his  putting  in  an  answer.  Under  such  cir- 
cumstances, the  district  court  did  not  err  in  giving  judgment  for 
damages  against  the  representatives.  See  Just.  Inst.  lib.  4,  tit.  12, 
§  1;  Partida,  7,  lit.  9,  /.  23;  Ibid.  tit.  15,  law  3. 


Crawford  v.  Louisiana  State  Bank.     I,  N.  S.  706. 

FIRST  District. 

That  the  drawer  had  no  funds  in  the  hands  of  the  drawee,  is  no 
excuse  for  the  agent  entrusted  to  collect  a  note,  for  his  neglect  to  give 
the  person,  who  placed  it  in  his  hands,  notice  of  non-acceptance. 


574  SUPREME  COURT. 


Lepretre  ei  ah  v.  Mioton.     I,  N.  S.  713. 

FIRST  District 

Objections  to  a  verdict  lose  much  of  their  weight  when  they  are 
not  made  before  the  court  which  tried  the  cause,  which  is  the  best 
judge  of  their  weight    Woolsey  v.  Paulding,  9  Martin,  286. 


Dorsey  v.  Vidal.    I,  N.  S.  718. 

On  a  lease  for  one  year,  the  rent  payable  monthly,  the  lessor  has  a  privilege  for  arrear- 
ages—beyond the  last  month. 

PARISH  Court  of  New  Orleans. 

0 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  case  presents  for  decision  the  question,  whether  the  lessor  of 
a  tenement,  which  has  been  leased  for  one  year,  the  rent  to  be  paid 
monthly,  has  a  privilege  on  the  effects  of  third  persons,  found  on  the 
premises,  not  only  for  the  current  month,  but  for  the  arrearages  due 
on  those  which  preceded  it? 

The  expressions  in  our  Code  are  sufficiently  extensive  to  embrace 
all  the  plaintiff  demands;  and  we  cannot  limit  them  in  their  applica- 
tion, unless  we  exercise  an  authority  not  vested  in  us.  The  words 
of  the  law  are:  That  the  rent  of  real  property  is  privileged  on  the 
movables  found  on  the  premises.  If  we  should  say,  this  privilege 
existed  only  for  part  of  the  rent,  as  it  is  contended  we  ought,  we 
should  certainly  be  saying,  not  only  what  the  legislature  has  not  said, 
but  something  quite  different  from  it.  According  to  Febrero,  the  law 
of  the  Partidas,  which  gives  the  landlord  a  privilege  on  all  the  property 
the  lessee  puts  on  the  premises,  extends  to  that  placed  there  by  the 
sub-lessee,  because,  las  let/es  chablan  genMca  i  indistinlamente,  y 
asi  no  debernos  dislinguir.  We  applied  this  principle  in  the  case  of 
Grayson  v.  Veeche,  when  it  was  pressed  on  us  that  an  act  of  our 
legislature  which  permitted  a  creditor  to  attach  the  debtor's  credits, 
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did  not  authorise  the  plaintiff  to  levy  on  a  debt  due  by  him  to  the 
defendant  Febrero  judicio  de  concurso,  lib.  3,  cap.  3,  §  31.  Pa. 
4, 8, 4;  Civil  Code,  468,  art.  74;  12  Martin,  690. 

No  such  distinction  as  that  contended  for  by  the  owner  of  the  pro- 
perty seized,  existed  in  the  Spanish  law;  nor  is  any  such  to  be  found 
in  that  title,  in  the  Roman  digest,  which  appears  to  have  been  the 
origin  of  the  legislation  on  this  subject  among  modern  nations.  The 
custom  of  Orleans  contained  a  provision,  which  in  general  terms  con- 
ferred this  privilege  on  landlords;  and  although  Lalande,  in  his  Com- 
mentary, makes  a  distinction  between  contracts  of  lease  by  public 
act,  and  those  under  sous  sting  prive,  Pothier  states  expressly,  that 
no  such  distinction  existed;  and  that  it  was  every  day's  practice,  to 
accord  the  preference  even  for  the  unexpired  time  the  lease  had  to 
run.  The  framers  of  the  Napoleon  Code,  who  thought  proper  to 
affix  a  limitation  to  the  right  of  the  lessor,  deemed  it  necessary  to 
declare  so  by  positive  enactment  The  compilers  of  our  Code,  and 
the  legislature  who  adopted  it,  in  using  language  so  entirely  dissimilar 
must  be  presumed  to  have  entertained  different  views  of  the  policy 
and  propriety  of  such  a  restriction.  Febrero,  loco  citato;  Dig.  liv. 
20,  tit.  2;  Pothier,  Traite  du  Contrat  de  louage,  no.  252;  Napoleon 
Code,  2102. 

The  judgment  of  the  parish  court  is  therefore  affirmed,  with  costs. 

Smith  and  Conrad,  for  the  plaintiff. 

Eustis,  for  the  defendant 
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EASTERN  DISTRICT,  DECEMBER  TERM,  1833. 

CONTINUED. 


Nott  v.  Daunoy.    II,  N.  S.  1. 

FIRST  District 

If  the  report  of  experts  be  sworn  to,  after  it  was  written,  it  is  not 
therefore  to  be  rejected.  Regularly  an  oath  should  precede  the  exe- 
cution of  a  trust;  thus  the  party  acts  under  the  impression  of  the  awe 
which  an  appeal  to  the  Deity  excites.  In  practice,  however,  this  is 
seldom  attended  to,  in  case  of  written  depositions  or  affidavits,  espe- 
cially where  the  witness  is  not  called  on  to  answer  interrogatories. 
He  draws  up  or  dictates  his  deposition;  he  afterwards  reads  it  or 
hears  it  read;  makes  or  directs  alterations  if  needed,  and  when  satis- 
fied that  his  meaning  correctly  appears,  he  swears  that  what  is  writ- 
ten is  true.  In  the  case  of  these  experts,  their  oath  preceded  the  con- 
veyance of  their  intentions  to  the  court,  and  this  suffices. 
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Hasluck  et  al.  v.  Morgan.    II,  N.  S.  9. 

FIRST  District 

In  case  of  sequestered  property  the  legal  effect  of  a  judgment  of 
nonsuit  is  the  same  as  that  of  a  voluntary  discontinuance:  it  leaves 
the  parties  in  the  situation  they  were  in  before  suit,  and  the  sheriff 
should  restore  the  property  to  the  hands  from  which  it  was  taken. 
In  this  case  the  plaintiffs  were  the  factors  in  whose  hands  tobacco 
was  seized:  their  agency  was  not  destroyed  by  bringing  the  suit; 
hence  they  are  again  entitled  to  the  possession  of  the  tobacco  after 
nonsuit,  unless  their  power  is  positively  revoked. 


Guidry  v.  Grivot.    II,  N.  S.  13. 

A  wife  claiming  as  legatee  of  her  husband,  cannot  show  the  simulation  of  a  sale  by  par  o 

evidence. 
Otherwise,  when  she  claims  in  her  own  right 
Declarations  of  the  vendor,  oat  of  the  presence  of  the  vendee,  may  be  given  in  evidence 

against  the  latter, 
fiat  they  are  no  evidence  of  fraud  in  the  latter. 
It  is  no  good  objection  to  testimony,  that  it  does  not  make  out  at  once  the  whole  of  the 

case  in  support  of  which  it  is  offered. 
A  suit  to  set  aside  a  sale  is  well  brought  against  the  party  who  received  the  property. 

THIRD  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  to  set  aside  a  conveyance  made  to  the  defendant 
by  her  deceased  husband,  of  a  lot  of  ground  in  the  town  of  Baton 
Rouge,  on  the  allegation,  that  the  alienation  was  fraudulent,  made 
with  the  intention  to  deprive  her  of  the  right  which  she  had  in  her 
husband's  succession,  as  legatee  of  all  the  property  owned  and  pos- 
sessed by  him,  and  to  defraud  her  of  her  portion  of  the  acquests  and 
gains  made  during  marriage. 
Vol.  II. 
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The  defendant  pleads  the  general  issue,  and  that  a  bona  fide  con- 
sideration has  been  paid  by  him  for  the  property. 

On  the  trial  of  the  cause  before  the  court  of  the  first  instance,  two 
bills  of  exceptions  were  taken  to  the  opinion  of  the  judge.  Our  ideas 
in  regard  to  them  will  be  better  understood  by  first  examining  what 
are  tha  rights  of  the  plaintiff  in  the  different  characters  in  which  she 
presents  her  claim.  Some  part  of  the  difficulty  which  attended  the 
investigation  in  the  court  below,  we  apprehend  now,  from  not  suffi- 
ciently attending  to  this  circumstance. 

The  plaintiff  sues  as  legatee  of  all  the  property  of  her  husband;  and 
as  partner  in  the  community  of  acquests  and  gains.  The  right  which 
the  law  has  conferred  on  her  in  these  several  capacities,  are  widely 
different.  In  that  of  legatee,  she  represents  the  ancestor,  claims  under, 
and  through  him;  and  has  no  other  means  of  avoiding  the  contract, 
but  those  which  he  possessed.  As  he  therefore  could  not  have  given 
parol  evidence,  to  show  that  the  sale  was  simulated,  she  was  properly 
refused  permission  to  do  so.  But  in  virtue  of  her  claim  to  the  one- 
half  of  the  property  acquired  during  marriage,  she  advances  preten- 
sions in  herself,  independently  of,  and  adverse  to,  those  of  her  hus- 
band; and  consequently  stands,  with  the  privileges  which  the  law 
confers  on  third  persons,  to  enable  them  to  avoid  conveyances  by 
which  they  are  defrauded.  They,  as  it  is  well  known,  may  give 
parol  testimony,  to  show  that  the  instrument  which  they  attack  is  null 
and  void.  Indeed  it  is  of  necessity  they  should  do  so:  for  if  creditors, 
and  persons  not  parties  to  acts,  were  held  bound  to  provide  themselves 
with  a  counter-letter,  it  would  be  making  the  very  fraud  of  which 
they  complain,  the  means  of  depriving  them  of  all  redress  against  it 

The  testimony  offered  in  the  court  below,  was,  however,  rejected, 
on  grounds  peculiar  to  this  case.  The  plaintiff  offered  a  witness  to 
prove  acts  and  declarations  of  the  vendor,  that  the  deed  of  sale  to  the 
defendant  was  without  consideration.  This  was  objected  to,  on  the 
ground  that  what  was  done  or  said  by  the  seller,  out  of  the  presence 
of  the  purchaser,  could  not  be  used  against  the  latter;  and  in  the 
decision  we  think  the  court  erred.  To  set  aside  the  conveyance, 
three  things  were  necessary;  fraud  on  the  part  of  the  vendor;  fraud 
on  the  part  of  the  vendee;  and  an  injury  to  the  party  complaining. 
The  acts  and  declarations  of  the  first,  are  surely  as  good,  and  as  high 
evidence  as  any  other  that  can  be  given  to  prove  fraud  in  him. 
They  are,  of  course,  not  sufficient  to  show  the  vendee  acted  from  the 
same  motive;  for  then,  as  it  was  justly  said  in  argument,  every  pur- 
chaser would  hold  at  the  mercy  of  him  from  whom  he  bought.  But 
it  is  not  a  good  objection  to  the  introduction  of  evidence,  that  it  does 
not  make  out  at  once  the  whole  of  the  case  in  support  of  which  it 
is  presented.  The  effect  of  the  proof,  when  received,  seems  to  have 
been  mistaken  here,  for  the  right  to  offer  it. 

The  second  bill  of  exceptions  was  taken  to  the  charge  of  the  judge 
to  the  jury,  that  the  4th  article  of  the  Civil  Code,  p.  346,  governed 
this  case.    We  deem  it  unnecessary  to  examine  whether  that  opinion 
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is  correct  in  relation  to  the  plaintiff's  claim  as  legatee,  as  we  are  sat- 
isfied it  was  not  so  in  respect  to  the  pretensions  set  up  by  her  to  avoid 
the  conveyance,  on  the  ground  that  the  property  described  in  it,  made 
a  part  of  that  which  belonged  to  the  community,  and  was  acquired 
during  marriage. 

An  objection  was  made,  that  if  she  sued  in  this  capacity  she  had 
mistaken  her  remedy;  and  that  she  ought  to  have  brought  an  action 
against  herself,  who,  as  legatee,  represents  the  succession  of  her  hus- 
band. We  think  the  action  well  brought  against  the  person  who  re- 
ceived the  property.  What  effect,  if  any,  the  acceptance  of  the  suc- 
cession of  the  husband  has  on  her  right,  is  a  question  which  can  only 
be  examined  on  the  merits.     Curia  Phil.  lib.  2,  cap.  13,  no.  3. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  that  this  case 
be  remanded  for  a  new  trial;  and  that  the  judge  be  instructed  not  to 
reject  parol  evidence  of  the  declaration  of  the  vendor,  and  not  to 
charge  the  jury  that  the  4th  article  of  title  6,  chapter  1,  of  the  Civil 
Code,  p.  346,  governs  this  case.  It  is  further  ordered,  that  the  appel- 
lee pay  the  costs  of  this  appeal. 

MumouHn,  for  the  plaintiff. 

Preston,  for  the  defendant 


M'Grew  v.  Browder.     II,  N.  S.  17. 

THIRD  District. 

In  this  case,  plaintiff  sued  as  administrator  of  the  late  Wm.  M'Grew, 
of  Alabama,  alleging  that  as  such  he  had  in  his  possession  in  that  state, 
a  slave  belonging  to  the  estate  which  had  been  stolen  from  him,  and 
was  now  in  defendant's  hands.  The  answer  contained  a  general 
denial,  a  plea  that  the  plaintiff  was  not  administrator,  and  that  de- 
fendant had  a  good  title  to  the  slave.  After  some  time  defendant 
moved  to  dismiss  the  case,  on  the  ground  that  an  administrator  hold- 
ing his  appointment  under  the  authority  of  another  state,  could  not 
maintain  an  action  in  our  courts.  This  motion  being  overruled,  the 
party  excepted.  This  exception,  the  court  think,  came  too  late;  it 
was  in  substance  a  dilatory  plea  and  should  have  been  pleaded  in 
limine.  However,  the  plaintiff's  quality  was  denied,  and  he  was 
bound  to  prove  it,  although  only  called  to  do  so  by  the  distinct  de- 
nial of  the  fact. 
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Bat  plaintiff  had  had  the  slave  in  actual  possession,  and  it  had 
been  stolen  from  him:  he  need  not,  therefore,  term  or  prove  himself 
administrator  to  maintain  this  action.  From  the  moment  he  took 
the  slave  now  sued  for  into  his  custody,  he  became  responsible  to  the 
heirs,  and  had  such  a  special  property  in  it  as  enables  him  to  main* 
tain  an  action  for  its  possession  if  taken  by  a  stranger.  Oodolphin's 
Law  of  Executors,  134. 

Nor  does  the  plaintiff's  having  sued  as  administrator,  prevent  his 
recovering  in  his  own  right;  this  was  settled  in  Hunter  v.  Postle- 
thwaite,  5  Martin,  802;  also  Urquhart  v.  Taylor,  10  Martin,  465. 

A  title  set  up  which  commences  with  the  person  who  stole  the  pro- 
perty from  petitioner  and  brought  it  into  this  state,  is  worse  than 
none,  and  can  furnish  no  defence  against  the  claim  of  an  honest 
possessor. 


Deliole  t>.  Morgan.     II,  N.  S.  24. 

PARISH  Court  of  New  Orleans. 

Decided,  an  action  of  trespass  is  prescribed  by  one  year.    Partido, 
7,92. 


Ray  et  al.  v.  Cannon  et  al.    II,  N.  S.  26. 

Inconsistency  in  pleas,  not  objected  to  below,  cannot  be  complained  of  on  the  appeal 
The  Spanish  insolrent  laws  in  force  before  the  adoption  of  the  constitution  of  the  United 
States  by  the  people  of  Louisiana,  are  not  affected  by  that  instrument 

PARISH  Court  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff's  petition  is  answered  by  one  of  the  defen- 
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dants  only.  He  denies  the  debt;  and  also  pleads  in  bar,  or  an  excep- 
tion to  the  action,  a  cession  of  goods.  The  court  below  sustained 
this  exception,  and  dismissed  the  suit.  From  this  decision  the  plain- 
tiffs appealed. 

It  does  not  appear  by  the  record,  that  any  objection  was  made  to 
the  defendant's  answer,  whilst  the  cause  was  pending  before  the 
inferior  court;  but  it  is  now  objected  to,  on  account  of  duplicity  or 
inconsistency,  as  containing  a  general  denial  of  the  debt,  and  a  special 
plea  in  bar  of  its  recovery. 

Our  laws  regulating  proceedings  in  the  courts  of  justice,  do  not 
require  any  great  nicety  in  pleading:  and  although  inconsistent  and 
contradictory  pleas  ought  not  to  be  tolerated,  yet,  when  a  plaintiff 
goes  to  trial  on  any  one  of  such  pleas,  a  judgment  or  decision  thereon 
rendered,  which  is  final  in  its  nature,  by  a  court  in  the  first  instance, 
may  be  re-examined  without  regard  to  the  manner  of  pleading;  but 
this  inconsistency  does  not  appear  in  the  present  case.  The  record 
shows,  that  the  judgment  of  the  parish  court  is  founded  solely  on  the 
defendant's  exception  to  the  action  in  its  present  form:  and  on  this 
alone  we  must  proceed  to  examine  the  case. 

It  is  admitted  on  the  part  of  the  plaintiff,  that  a  bona  fide  cessio 
bonorum  will  release  an  insolvent  debtor  from  personal  arrest  and 
imprisonment:  but  that  it  is  not  a  legal  bar  to  the  pursuit  of  any  claim 
against  him  to  judgment,  on  account  of  a  debt  contracted  previous  to 
such  surrender  of  his  property.  In  support  of  this  last  position  as- 
sumed by  their  counsel,  they  rely  principally  on  the  unconstitutionality 
of  our  insolvent  or  bankrupt  laws;  as  being  repugnant  to  the  10th 
sec.  of  the  1st  art.  of  the  constitution  of  the  United  States,  which 
prohibits  the  state  legislatures  from  passing  any  law  impairing  the 
obligation  of  contracts.  This  subject  has  received  so  full  a  discussion, 
and  satisfactory  determination,  on  most  of  the  questions  to  which  it 
could  give  rise,  by  a  decision  of  the  Supreme  Court  of  the  United  States, 
in  the  case  of  Sturges  v.  Crowningshield,  as  reported  in  4  Wheaton, 
and  some  subsequent  cases,  to  be  found  in  the  books  of  the  same  re- 
porter, that  we  need  only  refer  to  the  doctrine  therein  established, 
as  the  basis  of  our  judgment  in  the  present  case.  According  to  these 
decisions,  it  seems  to  be  now  settled:  1.  That  a  state  legislature  may, 
without  violating  the  constitution  of  the  United  States,  pass  laws, 
modifying  the  remedy  given  to  enforce  the  obligation  of  contracts. 
2.  That  a  law  which  releases  debtors  from  imprisonment,  is  of  this 
class,  and  therefore  constitutional.  3.  That  the  obligation  of  a  con- 
tract is  not  fulfilled  by  a  cessio  bonorum:  because  a  creditor  does  not 
look  alone  to  the  property  in  possession  of  his  debtor,  but  also  to  that 
which  he  may  at  any  further  time  acquire  by  his  talents  and  industry. 
4.  That  no  clause  can  be  constitutionally  introduced  into  an  insol- 
vent or  bankrupt  law,  of  any  one  of  the  states,  whereby  a  debtor  is 
released  from  the  obligation  of  his  contracts. 

These  are  some  of  the  principal  points  determined  in  the  case 
alluded  to  in  4  Wheaton.    In  the  5th  vol.  of  that  reporter,  we  find  it 
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also  settled,  that  the  provision  of  the  constitution  which  prohibits  the 
states  individually  from  passing  laws  "  impairing  the  obligation  of 
contracts/'  does  not  extend  to  a  state  law,  enacted  before  the  constitu- 
tion commenced  its  operation. 

The  defendant,  in  his  answer,  claims  the  benefit  of  all  the  laws  of 
this  state,  which  relate  to  the  situation  of  insolvents.  He  insists  in 
argument,  that  the  former  laws,  which  were  in  force  on  the  same 
subject,  have  not  been  repealed  by  the  act  of  1817,  so  far  as  they  re- 
late to  his  case;  because  that  act  contains  no  general  repealing  clause, 
and  there  is  no  repugnancy  between  the  provisions  of  the  posterior 
and  prior  laws. 

It  has  been  already  decided  by  this  court,  in  the  case  of  Shaw  v. 
His  Creditors:  That  the  Spanish  laws  which  relate  to  insolvency, and 
surrender  of  property,  are  not  repealed  by  the  act  of  the  legislature 
above  alluded  to,  except  so  far  as  the  provisions  of  the  two  laws  may 
be  irreconcilable.  Therefore  a  person  who  proceeds  in  the  surrender 
of  his  property  according  to  the  act  of  the  state  legislature,  may  never- 
theless enjoy  the  benefit  of  provisions  made  in  his  favor,  and  recog- 
nised in  the  former  laws  of  the  country,  which  are  not  wholly  repug- 
nant and  incompatible  with  those  of  the  latter.  But  admitting  that 
this  case  must  be  governed  entirely  by  the  act  of  1817,  still  we  are 
inclined  to  think  the  decision  of  the  parish  court  to  be  correct;  for  the 
clause  of  the  act  which  protects  an  honest  debtor,  who  has  made  a 
cession  of  his  goods,  against  all  kinds  of  suits,  until  he  shall  have  ac- 
quired more  property,  may  fairly  be  considered  as  appertaining  to  the 
remedy  given  by  law  to  enforce  the  obligation  of  a  contract,  and  not 
to  the  obligation  itself.  It  does  not  postpone  the  fulfilment  of  the 
contract,  because  this  can  only  be  effected  by  the  debtor's  acquisition 
of  other  property,  after  having  made  a  full  surrender.  Why  should 
an  honest  but  unfortunate  man  be  harassed  with  suits,  after  a  cessio 
bonorum,  when  it  is  evident  that  his  creditors  can  derive  no  advantage 
from  them?  Not  even  as  much  as  they  might  do  from  the  imprison- 
ment of  his  person;  which  might  possibly  induce  his  friends  to  come 
to  his  relief. 

The  provisions' of  the  former  law  and  the  act  of  1817  are  in  com- 
plete concordance. 

By  both,  the  person  of  the  debtor  who  has  made  a  fair  surrender 
of  his  property,  is  protected  from  arrest  and  imprisonment;  and  he  is 
also  secure  against  vexatious  suits,  on  account  of  his  old  debts,  before 
he  may  have  acquired,  by  his  industry  and  talents,  more  property. 
The  Spanish  law  was  in  force  before  the  constitution  of  the  United 
States  operated  on  this  state,  and  consequently  its  provisions  cannot 
be  effected  by  that  compact.  The  obligation  of  the  defendant's  con- 
tract may  be  enforced  when  he  shall  be  possessed  of  means  to  dis- 
charge it,  when  the  plaintiffs  may  truly  allege,  and  prove,  that  he  has 
acquired  more  property  than  is  sufficient  for  a  bare  subsistence.  This 
mode  of  proceeding  does,  in  our  opinion,  satisfy  the  law,  and  com- 
ports with  justice  and  humanity. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 
Watts  and  Lobell,  for  the  plaintiffs. 
Workman,  for  the  defendants. 


Nathan  et  aL  v.  Lee.     II,  N.  S.  32. 

The  mortgagee's  right  under  the  pact  de  non  aUenando  is  not  repealed  by  the  Civil  Code. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiffs  obtained  an  order  of  seizure  against  the 
defendant,  John  M.  Lee,  on  a  special  mortgage;  and  E.  S.  Lee  inter* 
vened,  claiming  the  same  property,  which  was  ordered  to  be  seized, 
by  virtue  of  a  sale  and  conveyance  from  the  mortgagor.  He  opposes 
the  summary  process  of  immediate  seizure  and  sale,  and  to  that  effect 
obtained  an  injunction  in  the  court  below;  which  was  afterwards  dis- 
solved and  set  aside;  and  from  the  order  of  dissolution  the  intervening 
party  appealed. 

It  is  admitted  as  a  general  principle  of  law,  that  mortgaged  property 
in  the  hands  of  a  third  person,  cannot  be  seized,  without  first  pursuing 
the  debtor  and  mortgagor  by  an  hypothecary  action,  and  fulfilling 
certain  legal  formalities  required,  in  favor  of  such  possessor.  In  the 
present  case,  the  plaintiffs  contend,  that  they  are  not  bound  by  ordi- 
nary rules  on  the  subject  of  mortgages,  in  consequence  of  a  stipulation 
in  the  instrument  under  which  they  claim  prompt  execution,  by  which 
the  mortgagor  agreed  not  to  alienate  the  mortgaged  property  to  their 
prejudice.  In  truth  they  rely  on  an  exception  to  the  general  principle. 
This  exception  is  most  clearly  established  by  the  authorities  cited  in 
its  support;  and  if  they  be  law,  the  appellees  must  prevail.  See  Feb. 
p.  1,  chap.  7,  nos.  68-89;  Same,  p.  11,  book  3,  chap.  2,  nos.  84-85; 
Curia  Ph.  mot  Ttrctro  poseedor,  no.  11,  and  the  laws  referred  toby 
these  commentators.  But  on  the  part  of  appellant  it  is  contended 
that  this  exception  in  favor  of  mortgaged  creditors,  who  are  aided  by 
a  pact  non  alienando,  is  virtually  annulled  and  repealed  by  the  pro- 
visions of  the  Civil  Code  in  relation  to  mortgages  and  their  effects, 
and  the  rules  laid  down  for  pursuing  the  action  of  mortgage. 

This  court  is  of  a  different  opinion.    The  mode  of  proceeding,  under 
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orders  of  seizure  and  sale,  is  still  directed  in  a  great  measure  by  the 
Spanish  laws  which  remain  in  force  in  this  country:  and  it  is  believed 
that  very  little  alteration  is  introduced  in  the  action  of  mortgage  and 
pursuit  of  third  possessors.  But  a  mortgaged  creditor  who  acts  on  a 
mortgage,  which  contains  in  his  favor  an  agreement  of  the  debtor  not 
to  alienate,  is  not  bound  to  pursue  a  third  possessor  by  the  action  of 
mortgage,  but  may  have  the  hypothecated  property  seized,  in  via 
executira,  as  if  no  change  had  taken  place  in  its  possessors;  because 
any  alienation  or  transfer  made  in  violation  of  the  pact  non  alienando, 
is  ipso  jure  void  as  it  relates  to  the  creditor.  The  counsel  for  the  ap- 
pellant contends  that  as  an  agreement  not  to  alienate  to  the  prejudice 
of  a  mortgage  stipulated  by  the  parties  to  a  mortgage,  is  nothing 
more  than  the  general  provision  of  the  Code  which  inhibits  the  aliena- 
tion of  mortgage  property,  it  can  produced  no  other  effect  on  the 
rights  than  those  created  by  the  law  itself. 

By  taking  into  view  the  whole  context  of  our  Code  on  the  subject 
of  Hypothecations;  it  does  not  appear  that  alienations  or  subsequent 
mortgages  are  absolutely  prohibited  on  pain  of  nullity;  but  are  only 
limited  in  their  operations  on  prior  claims,  of  superior  dignity,  either 
by  privilege,  or  older  mortgage.  He  who  hypothecates  his  property 
does  not  thereby  lose  the  dominion  of  it:  he  may  therefore  alienate 
it  subject  to  the  lien  already  created,  which  must  be  satisfied,  before 
the  third  possessor  can  acquire  a  complete  title.  In  such  cases  the 
mode  of  redress  is  clearly  pointed  out  and  ought  to  be  pursued.  The 
remedy  is  different  and  more  summary;  when  the  mortgagor  has  ex- 
pressly covenanted  that  he  will  not  alienate;  unless  we  should  con- 
sider such  a  pact  as  entirely  nugatory  and  unavailing;  which  would 
be  contrary  to  a  fundamental  reason  in  the  construction  of  contracts 
and  statutes;  t.  e.  that  full  effect  should  be  given  to  ail  these  provisions, 
whenever  it  can  be  done  without  falling  into  absurdity. 

The  judgment  of  the  district  court  is  complained  of  as  being  errone- 
ous, on  account  of  not  containing  any  reasons  as  required  by  the  con- 
stitution of  the  state.  It  is  believed  that  the  order  of  seizure  granted 
in  the  first  instance  was  valid  without  any  reasons  adduced  in  its 
support.  So  was  the  order  on  which  the  writ  of  injunction  issued. 
Why  should  the  order  or  decree  by  which  the  injunction  was  dissolved 
require  the  aid  of  reasoning?  Because  it  is,  perhaps,  final  on  the 
rights  of  the  intervening  party;  at  least  so  far  as  it  authorises  a  prompt 
seizure  and  sale  of  the  property  which  he  claims  by  sale  from  the 
debtor  and  mortgagor;  for  it  amounts  to  a  declaration  of  the  nullity 
of  that  sale  in  relation  to  the  mortgage  creditors. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  avoided  and  reversed,  on  the  ground  of  the  want 
of  reasons.  And,  proceeding  here  to  give  such  judgment  as  in  our 
opinion  ought  to  have  been  given  in  the  court  below,  it  is  further 
ordered,  adjudged  and  decreed,  that  the  injunction  be  dissolved  and 
set  aside,  and  that  the  plaintiff  and  appellees  be  permitted  to  proceed 
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as  if  no  such  injunction  had  be  granted;  and  that  the  appellees  pay 
the  costs  of  this  appeal. 

Mazureau,  for  the  plaintiflL 

Grymes,  for  the  defendant. 


Kelsey  v.  His  Creditors.     II,  N.  S.  36. 

The  act  of  1817  haa  not  repealed  the  former  laws  relative  to  the  voluntary  surrender* 
It  introduces  a  cumulative  remedy,  from  which  certain  insolvent*  are  excluded. 

PARISH  Court  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court 

Kelsey  filed  his  petition  praying  that  his  creditors  might  be  sum- 
moned to  receive  a  voluntary  surrender  of  his  property,  &c 

An  order  was  accordingly  made,  and  a  stay  of  proceedings  directed. 

Poultz,  one  of  the  creditors  prayed  that  the  order  might  be  set  aside, 
on  the  ground  that  the  applicant  had  within  one  year  filed  his  petition 
for  a  respite. 

The  order  was  set  aside,  the  court  expressing  an  opinion  that  the 
applicant  had  not  complied  with  the  requisites  of  the  law.  He  ap- 
pealed. 

The  statement  of  facts  shows  that  it  was  admitted  that, 

Poultz  is  a  creditor. 

The  insolvent,  in  March  last,  filed  his  petition  in  the  parish  court, 
praying  for  a  meeting  of  his  creditors,  in  order  that  he  might  obtain 
a  respite,  but  no  meeting  took  place  and  the  bilan  was  withdrawn. 

The  appellant  urges  that  he  did  not  apply  for  the  benefit  of  the 
act  of  1817. 

That  he  had  a  right  to  surrender  his  property  before  this  act,  and 
it  has  not  taken  it  away.    Shreve  v.  His  Creditors,  1 1  Martin,  30. 

The  property  surrendered  amounts  to  more  than  one-third  of  the 
debts. 

The  stay  could  not  be  set  aside  on  the  prayer  of  one  creditor. 

The  appellee  insists  that  the  act  of  1817  applies  indiscriminately  to 
all  cases  of  a  voluntary  surrender,  and  no  insolvent  can  recur  to  the 
former  laws,  except  on  such  points  as  are  unprovided  for  by  it,  or  on 
a  case  in  which  the  act  would  have  been  remediless. 

The  7th  section  of  the  act  requires  that  when  the  property  surren- 
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dered,  is  not  equal  to  one-third  of  the  debts,  or  when  the  petitioner 
has  presented  a  schedule,  within  the  year,  he  should  make  it  appear 
by  two  witnesses,  that  he  has  met  with  the  losses  he  states,  and  that 
they  have  reduced  him  to  his  present  situation. 

The  court  may  and  must  set  aside  the  application,  on  the  motion 
of  any  one  of  the  creditors,  if  these  formalities  be  neglected.  Act  of 
1817,  sect.  17. 

The  act  of  1817  has  not,  in  our  opinion,  repealed  the  laws  of  this 
state  in  regard  to  the  voluntary  surrender.  It  introduces  a  cumula- 
tive remedy,  from  which  certain  insolvents  are  excluded,  and  those 
who  seek  to  avail  themselves  of  it,  must  bring  themselves  within  its 
provisions,  and  of  the  new  act. 

Those  who  are  excluded  from  the  new,  or  who  are  unable,  or  un- 
willing to  comply  with  the  requisitions  of  the  new  remedy,  may  refer 
to  that  which  existed  before. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  that  the  order 
for  a  stay  of  proceedings  be  reinstated,  and  the  appellee  pay  the  costs 
of  this  appeal. 

EustiSj  for  the  plaintiff. 

Morphy,  for  the  defendant. 


Banks  v.  Trudeau.     II,  N.  S.  39. 

The  wife  may  bind  herself,  jointly  and  severally,  with  her  husband,  provided  she  re- 
-  nouncea  the  benefit  of  the  law  of  Toro,  in  due  form. 

When  this  is  done,  the  creditor  need  not  prove  that  the  engagement  tamed  to  her  advan- 
tage. 
She  cannot  bind  herself  aa  surety  for  her  husband. 
Nor  even  by  binding  herself  in  solido  with  him. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

By  the  public  act,  in  which  this  action  was  commenced,  it  appears 
the  plaintiff  and  Josias  E.  Kerr,  husband  of  the  appellant,  entered 
into  an  agreement  by  which  the  former  promised  to  endorse  the  notes 
of  the  latter,  to  a  certain  amount  therein  mentioned.  In  this  act  it  is 
stipulated  the  plaintiff  shall  be  kept  harmless  by  Kerr,  and  for  the 
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further  assurance  of  this  engagement,  the  defendant,  his  wife,  bound 
herself  in  solido  as  surety,  and  gave  a  mortgage  on  certain  slaves 
which  were  her  paraphernal  property. 

The  husband  did  not  comply  with  his  contract,  and  on  the  plaintiff's 
obtaining  an  order  of  seizure  to  sell  the  property  hypothecated,  the 
defendant  applied  for  an  injunction,  which  was  granted  her  by  the 
district  court.  That  tribunal,  after  hearing  the  parties,  dissolved  it, 
pud  from  that  decision  this  appeal  is  taken. 

The  first  and  most  important  question  which  the  cause  presents,  is 
whether  the  obligation  entered  into  by  the  appellant  is  valid  in  law, 
and  binding  on  her.  The  extent  to  which  married  women  can  render 
themselves  liable  in  contracts  with  their  husbands  has  been  more 
than  once  a  subject  of  examination  by  this  court,  and  it  has  been 
decided: 

That  the  wife  may  bind  herself  jointly,  or  jointly  and  severally 
with  her  husband,  provided  she  denounces  the  61st  law  of  Toro,  iu 
the  manner  pointed  out  by  the  law  of  Spain. 

That  when  she  makes  that  renunciation  in  due  form,  it  is  not  neces- 
sary that  the  person  with  whom  she  contracts  should  prove  the  en- 
gagement turned  to  her  advantage. 

And  that  she  can  in  no  case  bind  herself  as  the  surety  of  the  hus- 
band. Brognier  v.  Forstall,  3  Martin,  577;  Durnford  v.  Gros  and 
Wife,  7  Ibid.  489. 

We  have  looked  again  into  the  law  on  which  these  decisions  are 
founded,  and  we  are  satisfied  of  their  correctness*,    The  counsel  for 
the  appellee  has  taken  great  aud  laudable  pains  to  show,  that  the 
opinion  expressed  in  the  ease  of  Durnford  v.  Gros  and  Wife,  respect- 
ing the  inability  of  the  wife  to  contract  as  surety  of  the  husband,  is 
not  supported  by  law.    In  this  attempt  we  think  he  has  been  unsuc- 
cessful; all  he  has  been  able  to  do,  is  to  show,  that  the  writers  on  the 
laws  of  Spain  differ  in  opinion  as  to  the  extent,  and  effect  of  the  re- 
striction imposed  by  the  61st  law  of  Toro  in  the  engagements  of 
married  women;  and  this  is  not  showing  enough.    When  such  dis- 
cordance is  found  to  exist  among  the  commentators  of  our  laws,  as  is 
too  frequently  the  case,  this  court  has  always  felt  not  only  at  perfect 
liberty,  but  bound  in  duty  to  judge  for  itself,  to  apply  to  the  law,  oil 
which  it  is  obliged  to  decide,  the  known  and  well  established  rules  of 
construction,  and  guided  by  them,  to  give  effect  to  the  commands  of 
the  legislator,  not  as  others  explain  them,  but  as  we  understand  them* 
To  induce  us,  therefore,  to  change  the  jurisprudence  which  has  been 
settled  on  this  point,  the  counsel  should  have  shown,  not  merely  that 
the  authors,  who  treat  on  this  matter,  disagree,  but  that  the  construc- 
tion given  by  this  tribunal,  was  unsound  if  tested  by  the  rules  pre- 
scribed for  the  exposition  of  statutes,  that  the  letter  of  the  law  was 
violated,  or  that  effect  was  not  given  to  its  spirit  and  meaning.    So 
far,  however,  from  any  thing  of  that  kind  being  established,  there  can- 
not be  a  doubt  that,  whether  the  construction  which  the  court  has 
given  to  this  law  of  Toro,  be  tested  by  the  letter,  or  the  spirit  of  the 
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act,  it  will  be  found  correct  in  consonance  with  the  wording  of  the 
statute,  and  calculated  to  promote  and  sustain  the  policy  which  ori- 
ginally introduced,  and  has  since  maintained  this  prohibition  in  our 
jurisprudence. 

The  words  of  the  law  are, "  De  aqui  adtlante  la  muger  no  se 
pueda  obligor  per  fiadora  de  su  marido  aunque  se  diga  y  alegue 
que  se  convirtio  la  tal  deuda  en  provecho  de  la  muger,  y  asimismo 
mandamos  que  quando  se  obligande  a  mancomun  marido  y  muger 
en  un  contrato  o  en  diversos  que  la  muger  no  sea  obligada  a  cosa 
alguna:  Salvo  si  se  probare9}9  fyc.    "  Henceforward  the  wife  shall  not 
bind  herself  as  surety  for  her  husband,  although  it  should  be  alleged 
the  debt  was  advantageous  to  her.    And  we  also  order,  that  when 
the  husband  and  wife  obligate  themselves  jointly  in  one  contract,  or 
severally,  the  wife  shall  be  bound:  unless  it  should  be  proved/'  &a 
In  the  face  of  this  prohibition,  as  imperative,  we  think,  as  it  was  pos- 
sible for  the  legislature  to  enact,  we  are  called  to  establish  a  right  in 
the  wife,  which  the  law  says  she  shall  not  possess,  and  this  we  are 
pressed  to  do,  because  this  provision  is  said  to  have  been  introduced 
for  the  benefit  of  married  women,  and  that  they  may  renounce  that 
benefit  if  they  choose,  as  the  appellant  has  done  in  the  case  before  us. 
But  if  such  had  been  the  intention  of  the  law  maker,  it  was  the  most 
vain  and  unnecessary  thing  possible  to  pass  this  statute.    The  con- 
struction contended  for,  leaves  the  subject  precisely  as  the  legislature 
found  it    For  if  the  wife  could  be  supposed  to  have  prudence  and 
discretion  to  know  when  she  ought  to  renounce  the  law  and  become 
surety,  she  might  as  well  be  confided  in  at  once,  to  decide  whether 
she  would  contract  without  renouncing,  as  the  latter  step  must  be 
always  supposed  a  matter  of  course  after  a  determination  is  taken  in 
regard  to  the  former.    Thus  the  wife  would  be  exposed  to  the  same 
danger  as  before  the  passage  of  the  law:  subject  to  be  acted  on 
by  the  authority  and  solicitations  of  the  husband;  and  liable  to  be 
placed  in  a  situation  when,  by  yielding  to  his  wishes  and  his  necessities, 
real  or  imaginary,  she  might  be  stripped  of  all  means  of  support  for 
herself  and  family. 

We  cannot  believe  for  one  moment  that  such  was  the  meaning  and 
intention  of  those  by  whom  this  provision  was  enacted.  We  think 
it  manifest,  that  as  to  the  contract  they  consider  the  wife  in  a  situation 
where  her  will  could  not  be  freely  nor  prudently  exercised,  and  that 
as  a  matter  of  public  policy  it  was,  therefore,  wise  to  prevent  her  from 
exercising  it  at  all  We  see  no  difference  between  the  legislation  on 
this  subject  and  that  which  declares  that  minors  are  incapable  of  bind- 
ing themselves.  It  was  never  contended  they  could  renounce  those 
laws  which  point  out  the  mode  of  alienating  their  property.  If  they 
could,  the  policy  of  the  law  would  be  defeated,  through  the  very  weak* 
ness  against  which  it  was  intended  to  guard.  Feb.  adice,par.  1,  cap. 
7,  §  14,  no.  117  in  notis;  Toulier,  Droit  Civil,  vol.  2,  liv.  1,  tit.  5« 
chap.  6,  no.  619. 

It  has  been  urged  in  the  argument  of  this  case,  that  the  object  of 
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the  law  was  merely  to  extend  protection  to  those  who  wished  to  claim 
it,  and  that  the  legislative  intention  was  fully  accomplished  by  the 
notary  apprising  the  wife  when  she  came  forward  to  sign  the  act,  that 
she  had  the  privilege  of  not  doing  so  if  she  chose.  This  reason  ap- 
pears to  us  quite  fanciful,  and  one  which  it  is  difficult  to  believe  had 
any  weight  with  the  framers  of  the  provision. 

It  would  confine  the  beneficial  operation  of  the  law  to  those  cases 
alone,  when  the  wife  came  forward  reluctantly,  and  had  consented 
to  become  surety  from  a  mistaken  idea  that  she  was  bound  in  law  to 
do  so.  Now  we  apprehend,  that,  not  in  one  case  in  a  thousand,  do 
married  women  sign  fro  m  such  motives,  and  it  may  be  doubted  whether 
the  information  thus  given,  ever  induces  a  single  one  to  retract,  who 
had  previously  consented  to  assist  her  husband,  and  carried  that  con- 
sent so  far  as  to  present  herself  before  a  notary  prepared  to  put  her 
name  to  the  instrument  that  was  to  bind  her.  The  considerations 
which  induce  women  to  form  engagements  of  this  description  are 
widely  different,  and  founded  on  feelings  totally  distinct,  from  any 
idea  of  legal  obligation.  Pothier  tells  us  that  the  clause  of  renuncia- 
tion to  the  senatus  consultum  velleianum  became  so  much  a  matter 
of  course  in  the  acts  of  notaries  as  to  render  the  restriction  useless. 
Pothier,  Traiti  des  Obligations,  no.  388. 

This  brings  us  to  the  remaining  question  on  this  branch  of  the  cause, 
whether  the  circumstance  of  the  appellant  having  bound  herself  in 
solido,  takes  her  out  of  the  protection  of  the  law.  On  this  head  we 
have  not  had  the  slightest  difficulty.  The  contract  as  proved  in  evi- 
dence shows  that  she  was  surety  for  the  performance  of  an  engage- 
ment entered  into  by  her  husband,  and  the  counsel  for  the  appellee 
has  properly  admitted  this  to  be  the  fact.  The  terms  used  in  the  in- 
strument by  which  she  became  so  cannot  alter,  or  affect  the  legal  re- 
sponsibility which  she  incurred.  The  law  cannot  be  cheated  out  of 
its  operation  by  changing  the  form  of  the  instrument.  It  is  an  ele- 
mentary principle,  that  what  is  prohibited  to  be  done  directly,  cannot 
be  done  indirectly,  es  tambien  regla  de  derecho  que  lo  se  que  prohibe 
per  vn  camino  no  se  debe  permitar  por  otro.  Feb.  adieu  p.  I,  chap. 
7,  §  4,  no.  1 14  in  note;  Toulier,  Droit  Civil  Francais,  w.  9,  chap.  6, 
§  2,  art.  3,  no.  147. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed:  and  it  is  fur- 
ther ordered,  adjudged  and  decreed  that  the  injunction  granted  by  the 
district'  court  against  the  plaintiff  proceeding  to  sell  the  slaves  named 
in  the  petition  be  made  perpetual,  and  the  appellee  pay  costs  in  both 
causes. 

Morse,  for  the  plaintiff. 

Workman,  for  the  defendant. 
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Bierra  v.  His  Creditors.     II,  N.  S.  47. 

PARISH  Court  of  New  Orleans. 

It  is  not  enough  that  creditors,  making  opposition  to  the  homolo- 
gation of  the  proceedings  of  creditors  in  an  appointment  of  syndics, 
should  charge  that  the  election  was  illegal  "  because  the  persons  who 
voted  were  not  creditors  of  insolvent  to  the  amount  by  them  stated, 
nor  had  any  claim  on  his  estate;"  the  statute  requires  that  an  oppos- 
ing creditor  should  within  ten  days  lay  before  the  court  his  written 
deposition  stating  specially  the  several  facts  of  nullity,  or  of  fraud. 
The  legislature  evidently  intended  that  the  selection  of  syndics  made 
at  the  meeting  before  the  notary  should  be  definitive,  unless  special 
facts  were  alleged  and  proved,  showing  illegality  in  the  proceedings. 
It  is  contended  that  the  creditors  can  generally  make  no  further  spe- 
cification than  that  contained  in  this  opposition;  but  if  they  had  ob- 
jected before  the  notary  to  those  persons  whose  votes  they  now 
oppose,  they  could  have  had  the  information  by  calling  for  evidence 
of  each,  and  have  pointed  out  the  defect  or  illegality  of  each.  See 
as  a  guide,  the  course  taken  in  Lanusse'scase,  10  Martin,  688. 


Shuff  v.  Palfrey.     II,  N.  S.  50. 

PARISH  Court  of  New  Orleans. 

Appellant  contends  that  the  judgment  does  not  sufficiently  set  forth 
the  reasons,  nor  the  law  on  which  it  is  grounded.  The  judgment 
states  that, "  upon  evidence  of  the  nature  and  value  of  the  plaintiff's 
claim/'  it  is  ordered,  &c:  Held,  this  suffices.  The  absence  of  the 
citation  of  a  law  is  not  alone  ground  for  setting  aside  a  judgment. 
When  we  find  none,  we  presume  the  want  of  a  book,  or  the  failure 
of  the  judge's  memory;  but  the  judgment  is  not  to  be  rendered  null, 
because  the  court  could  not  repeat  the  particular  text  which  supports 
it. 
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i 

PARISH  Court  of  New  Orleans. 

A  party  cannot  on  a  partial  set-off  enjoin  the  whole  execution. 
Nor  ought  a  court  to  enjoin  the  execution  of  its  own  judgment  be- 
cause the  defendant  therein  has  acquired  rights  or  claims  against  the 
plaintiff. 
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EASTERN  DISTRICT,  JANUARY  TERM,  1824. 


Desdunes  v.  Miller.     II,  N.  Sw  53. 

When  a  jury  find  that  a  slave  who  has  subsequently  died,  bad  a  consumption  at  and 
before  the  time  of  the  sale  and  transfer  thereof,  the  court  below  may  fairly  presume 
that  the  disease  was  incurable. 

The  courts  of  this  state  are  not  limited  to  the  determination  of  questions  of  law: — they 
may  try  issues  of  fact. 

PARISH  Court  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  recover  the  value  of  a  certain  female  slave, 
described  in  the  petition,  on  account  of  a  redhibitory  disease  with 
which  she  is  stated  to  have  been  afflicted  at,  and  before  the  time  of 
sale  and  delivery  to  the  plaintiff.  The  answer  of  the  defendant  denies 
the  right  of  the  plaintiff  to  proceed  directly  against  him,  alleging  that 
he  is  only  surety  in  the  warranty  expressed  in  the  act  of  sale,  and 
not  principal.    It  contains  also  a  general  denial,  and  prayer  for  a  jury. 

The  cause  was  submitted  to  a  jury  in  the  court  below  who  found 
a  special  verdict,  on  which  judgment  was  rendered  for  the  plaintiff 
and  the  defendant  appealed. 

The  appellant's  counsel  having  in  the  course  of  the  argument  aban- 
doned his  first  plea  of  defence,  we  have  only  to  examine  his  objection 
to  the  judgment  of  the  inferior  court,  as  not  being  supported  by  the 
verdict.  The  jury  find  that  the  slave  in  question  had  the  consump- 
tion at  and  before  the  time  of  the  sale  and  transfer  to  the  plaintiff, 
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and  that  she  died  of  that  disease.  This  finding,  the  defendant  insists, 
does  not  support  the  judgment  thereon  rendered,  because  the  jury 
have  not  found  that  the  disease  was  incurable  in  its  nature.  But  as 
the  jury  do  not  negative  the  fact  of  its  incurability,  this,  from  their 
finding  and  other  evidence  in  the  case,  may  have  been  fairly  intended 
by  the  judge. 

The  judges  of  our  courts  are  not  limited  to  the  determination  of 
issues  of  law  alone,  as  they  are  in  the  courts  of  England,  where  the 
trial  by  jury  prevails  to  the  greatest  extent;  according  to  our  system 
of  jurisprudence,  they  may- try  issues  of  fact.  They  are  bound  to  do 
so,  if  neither  of  the  parties  to  a  suit  pray  for  a  jury.  In  rendering  a 
judgment  on  a  special  verdict,  they  would  perhaps  be  authorised  to 
intend  much  from  the  evidence  to  supply  any  defect  in  such  verdict. 
In  the  present  case  the  kind  of  disease,  and  death  of  the  slave  as  a 
consequence  thereof,  are  found;  and  from  these  facts  the  judge  a  quo 
may  well  have  concluded  that  the  disease  was  incurable. 

It  is,  therefore',  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed  with  costs. 

Moreau-Lislet,  for  the  plaintiff. 

Hennen,  for  the  defendant. 


Barron  v.  Sterling.     II,  N.  S.  55. 

THIRD  District. 

When  a  party  answers  evasively  an  interrogatory  propounded  to 
him,  this  raises  a  violent  presumption  that  a  direct  answer  would 
have  been  against  his  interest.  . 


so* 
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Dreux  v.  His  Creditors.     II,  N.  S.  57. 

THIRD  District. 

Decided,  the  ten  days  allowed  by  law  for  filing  an  opposition  to 
the  appointment  of  syndics  to  an  insolvent's  estate,  commence  run- 
ning from  the  day  on  which  the  proceedings,  had  before  the  notary 
for  that  purpose,  were  closed. 


Hodge  v.  Morgan.     II,  N.  S.  61. 

The  record  of  a  suit  against  a  debtor  in  which  judgment  was  rendered  for  an  intervening 

creditor  is  sufficient  proof  of  the  said  creditor's  claim. 
The  conveyance  which  gives  all  the  property  of  a  debtor  to  a  single  creditor  who 

has  no  preference  by  law  is  fraudulent  both  on  the  part  of  the  debtor  and  the  creditor. 
If  such  conveyance  is  attacked  as  fraudulent,  it  is  for  the  vendee  to  show  that  the  debtor 

possessed  other  property. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  only  question  of  importance  in  this  cause,  is,  whether  a  sale 
made  by  the  firm  of  Bargeber,  Oemichen  &  Co.,  lately  trading  in  this 
city,  to  the  plaintiff  Hodge,  is  fraudulent,  and  void  against  other 
creditors? 

The  act  was  passed  before  a  notary,  and  it  expresses  that  the  ven- 
dors being  indebted  to  the  petitioner  in  the  sum  of  17,500  dollars,  on 
account  of  his  acceptance  of  their  drafts,  and  for  cash  advanced,  sell, 
assign,  and  set  over  to  him  "all  and  singular  their  present  stock  of 
dry  goods,  outstanding  debts,  and  all  their  othre  goods  and  chattels 
of  whatever  nature  and  kind  in  this  city,  or  wherever  else  the  same 
may  be." 

It  is  proved  by  the  evidence  taken  and  on  file  in  the  causq,  that 
those  goods  were  worth  at  cost  prices,  from  twenty  to  thirty  thousand 
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dollars:  tbc  amount  of  the  book  debts  is  not  stated;  one  of  the  wit- 
nesses declares  them  to  be  considerable. 

It  is  also  established  that  after  the  sale,  the  vendee  went  into  the 
store  and  that  the  goods  were  sold  in  his  name,  and  the  bills  of  parcels 
made  out  accordingly.  But  that,  at  the  same  time,  Oemichen,  one  of 
the  vendors,  also  remained  there;  that  the  sign  of  the  vendors  was  not 
taken  down,  and  that  of  the  vendee  put  up,  for  more  than  two  months 
after  the  conveyance;  that  no  notice  was  given  of  the  change  in  the 
public  gazette,  and  that  persons  who  were  living  near  to  the  residence 
of  the  parties  were  not  aware  that  Hodge  had  become  owner  of  the 
store  until  he  put  up  his  sign  announcing  himself  as  such. 

On  behalf  of  the  plaintiff  it  has  been  urged  that  the  intervening 
creditor  has  not  made  proof  of  his  debt,  and  that  he  has  no  authority 
to  demand  a  rescission  of  the  sale.  The  only  evidence  of  this  fact  is 
the  record  of  a  suit  against  the  debtor,  in  which  judgment  was  ren- 
dered in  favor  of  Hatterick,  Lee  &  Co.  This,  however,  we  are  inclined 
to  believe  sufficient.  It  is  true,  it  is  a  judgment  between  others,  but 
the  rule  of  res  inter  alios  acta  non  nocet,  which  the  plaintiff  has 
pressed  on  us  as  applicable,  proves  too  much  in  this  case.  For  if  he 
cannot  be  affected  by  the  judgment,  because  he  was  not  a  party  to  it, 
it  would  follow  that  he  could  not  be  affected  by  any  other  act  of  his 
debtor,  not  even  by  his  contracting  the  debt.  Feferero  states  that  the 
confession  of  the  debtor  is  evidence  against  other  creditors,  when 
other  circumstances  concur  with  it,  and  upon  this  principle  we  acted 
in  the  case  of  Planters'  Bank  et  al.  v.  Lanusse.  We  think  the  judg- 
ment rendered  contradictorily  with  the  debtor  satisfies  this  provision, 
more  particularly  as  the  party  now  contending  it,  had  notice  of  it,  and 
did  not,  by  the  pleadings,  put  the  creditor  on  the  proof  of  its  verity. 
12  Martin,  157;  Febrero,  juicio  de  concurso,  lib.  3.  cap.  3,  §  1, 
no.  34. 

In  support  of  the  conveyance  made  to  the  plaintiff,  we  have  been 
referred  to  the  9th  law  of  the  15th  title  of  the  5th  Partida,  in  which 
it  is  stated  that  a  man  who  has  many  creditors  may  prefer  one  of 
them  to  the  others:  that  although  the  remaining  property  should  not 
be  sufficient,  yet  the  payment  will  be  good.  This  law  evidently  con- 
templates a  very  different  case  from  that  before  us,  for  it  speaks  of  re- 
maining property:  here,  if  we  understand  right,  the  sale  is  attacked 
because  all  was  given  to  one,  and  nothing  was  left  for  the  others,  and 
it  is  the  very  circumstance  that  nothing  remains,  which  has  been 
offered  as  proof  of  fraudulent  intent  in  the  parties  to  it 

The  property  of  the  debtor  is  the  common  pledge  of  his  creditors, 
and  each  have  a  right  to  an  equal  share  of  it,  unless  some  of  them 
possess  privileges  or  mortgages,  and  although  the  debtor  before 
failure,  may  do  many  acts  which  will  prevent  the  principle  in  having 
its  full  effect,  we  are  clear,  the  conveyance  which  gives  all  that  pro- 
perty to  a  single  creditor,  who  has  no  preference  by  law,  is  fraudulent 
on  the  part  of  the  debtor.  We  think  it  is  equally  so  on  the  part  of 
the  creditor;  he  knows  he  is  leaving  nothing  for  others,  and  that  he  is 
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rendering  the  debtor  insolvent  by  the  transaction.  The  right  of  all 
the  creditors  to  be  equally  paid  out  of  the  property  of  the  debtor  is  as 
great  on  actual  as  declared  insolvency,  and  when  both  parties  to  a 
conveyance  intended  to  give  a  preference  to  a  creditor  knowing  this 
fact,  we  are  of  opinion  that  the  alienation  may  be  avoided  on  the 
demand  of  any  person  to  whom  the  vendor  stood  indebted  at  the  time. 

What  evidence  will  be  sufficient  to  bring  this  knowledge  home  to 
the  creditor  in  ordinary  cases,  we  cannot  say;  each  must  depend  on 
its  own  circumstances.  In  that  now  before  us  it  has  been  proved  to 
our  entire  satisfaction,  that  the  plaintiff  knew  the  debtors  were  insol- 
vent, and  that  he  took  a  conveyance  from  them  of  all  their  property, 
in  order  to  give  himself  a  preference  and  defeat  all  other  creditors, 
and  this  we  are  satisfied  he  had  no  right  to  do.  The  transaction  is 
entirely  different  from  that  of  a  debtor  preferring  one  creditor  to  an- 
other, by  making  a  payment  in  the  usual  course  of  business. 

In  the  case  of  Kenney  v.  Dow,  to  which  we  have  been  referred, 
the  terms  of  the  act  of  sale  did  not  convey  to  the  mind  the  same  idea 
of  those  used  in  this.  The  vendor  sold  his  interest  in  a  grocery  store, 
in  a  certain  street,  with  the  debts  due  him  in  that  establishment — 
here  the  sellers  alienate  all  their  goods,  chattels,  and  effects  of  every 
kind,  both  in  this  city  and  elsewhere,  and  all  their  outstanding  debts. 
It  has  been  said  that  the  party  seeking  to  avoid  this  act,  has  not  shown 
that  the  conveyance  embraced  all  the  vendor's  property — that  they 
may  have  owned  real  estate.  But  if  the  fact  is,  that  they  did  not, 
the  creditor  could  not  prove  a  negative,  and  if  they  did,  the  vendee 
should  have  shown  it,  for  he  had  the  affirmative  of  the  proposition 
and  the  proof  must  have  been  within  his  power. 

It  has  been  suggested  that  if  this  sale  is  to  be  avoided,  on  account 
of  insolvency,  the  creditors  who  have  issued  execution,  should  not  be 
permitted  to  sell  the  debtor's  property,  as  by  these  means  they  obtain 
the  preference,  which  they  complain  of  as  unjust,  when  extended  to 
others.  We  do  not  see,  as  the  parties  now  stand  before  us,  how  we 
can  take  this  into  consideration,  or  how  we  can  give  relief;  we  cannot 
order  a  concurso  of  the  creditors,  so  as  to  do  justice  between  all  in- 
terested. If  any  thing  should  have  occurred,  since  this  action  com- 
menced, which  renders  it  necessary  for  all  the  creditors  to  go  before 
a  tribunal  for  the  classification  and  payment  of  their  debts,  relief 
must  be  obtained  on  other  allegations  and  proof,  than  those  now  be- 
fore us. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

May  bin  and  Hennen,  for  the  plaintiff. 

Livermore,  for  the  defendant 
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Burch  v.  Chew.     II,  N.  S.  67. 

THIRD  District 

The  clerk's  certificate,  that  he  has  given  a  true  transcript  of  the 
record,  does  not  enable  this  court  to  examine  the  facts  of  the  case- 
See  Moulon  v.  Brandt  et  al.,  Syndics,  10  Martin,  670.  This  does 
not  show  that  all  the  matters  on  which  the  cause  was  tried  are 
made  part  of  the  record. 


Harang  v.  Le  Breton.     II,  N.  S.  68. 

PARISH  Court  of  New  Orleans. 

The  court  below  did  right  to  condemn  to  costs  one  who  pleaded  a 
general  denial  to  a  debt  which  he  afterwards  admitted  to  be  just, 
although  the  judgment  authorises  him  to  withhold  payment  of  the 
debt  till  security  be  furnished  by  plaintiff. 


Wyer  v.  Winchester.     II,  N.  S.  69. 

A  surviving  partner  being  a  joint  tenant,  may  alone  resist  the  tortious  sale  of  the  joint 

estate  of  the  partnership. 
If  a  party  establishes  his  right  to  a  property  under  a  different  title,  than  that  which  he 

set  up,  and  judgment  be  rendered  thereon  in  his  favor,  this  court  will  not  disturb  the 

judgment  by  which  substantial  justice  has  been  done. 
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[Wyer  v.  Winchester.] 
Mortgages  do  not  prevent  the  vendor  and  mortgagor  from  passing  away  his  right* 
although  they  may  enable  the  mortgagee  to  disturb  the  vendee. 

FIRST  District 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  petition  filed  by  the  insolvents  before  the  failure,  states  that 
the  present  defendant  has  caused  a  writ  of  fieri  facias  against  Ward 
and  Goodall,  to  be  levied  on  two  lots  of  ground,  heretofore  legally  and 
bond  fide  sold  by  the  defendants  in  the  fieri  facias  to  the  plaintiff's 
insolvents.     Whereupon  an  injunction  was  granted^ 

The  injunction  was  made  perpetual  and  Winchester  appealed. 

The  plaintiff  introduced, 

1.  A  notarial  deed  of  sale  of  the  premises,  from  the  widow  Henry 
to  R.  Ward. 

2.  Another  from  R.  Ward  to  the  insolvents,  of  December  29th, 
1821. 

It  was  admitted  -that  N.  Wyer,  one  of  the  insolvents,  died  in  De- 
cember 1819,  and  that  the  other,  W.  Wyer,  continued  to  do  business 
as  before,  under  the  firm  of  W.  &  N.  Wyer,  until  his  failure;  and 
that  the  partnership  while  it  existed  was  an  ordinary  commercial  one. 

The  defendants  introduced  two  writs  of  fieri  facias  in  the  suits, 
Winchester  v.  Ward  &  Goodall. 

The  first  issued  April  30th,  1822,  and  was  returned  nulla  bona, 
on  the  30th  of  September  following.  The  alias  issued  on  the  3d  of 
December,  1822,  and  returned  on  the  26th  of  May,  1823,  levied  on 
two  lots,  &c. 

The  counsel  for  the  appellant  insists  on  a  plea  of  abatement  filed 
on  the  ground  that  W.  Wyer  was  not  in  rerum  natura,  but  dead  at 
the  time  of  the  inception  of  the  suit. 

That  the  lots  were  bought  by  R.  Ward,  and  not  by  Ward  &  Goodall, 
as  is  stated  in  the  petition. 

That  he  had  no  authority  to  sell  the  lot,  without  the  concurrence 
of  Goodall,  and  could  not  give  a  bill  of  sale  in  his  individual  name. 

That  the  sale  was  accepted  by  W.  Wyer  by  his  subscribing  the  first 
deed  of  sale,  W.  &  N.  Wyer,  the  style  of  a  firm  that  had  then  long 
ceased  to  exist. 

That  the  mortgage  of  Ward's  vendor  (Mrs.  Henry)  was  not,  at  the 
time  of  the  alleged  sale  to  the  insolvents,  cancelled. 

That  the  lots  were  at  the  time,  burdened  with  several  other  mort- 
gages, &c. 

The  suit  was  incorrectly  brought  in  the  name  of  both  partners, 
when  one  of  them  was  dead — but  the  death  being  admitted  on  record, 
there  appears  no  utility  to  dismiss  this  suit,  in  order  that  the  heir  of 
the  deceased  partner  may  be  compelled  to  institute  another,  in  his 
own  name.  The  surviving  partner,  being  a  joint  tenant,  may  well 
resist,  alone,  the  tortious  sale  of  the  joint  estate,  as  he  is  seised  per 
my  and  per  tout.    As  the  defendants  permitted  R.  Ward's  deed  to 
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be  read  in  evidence,  and  it  has  established  the  plaintiff's  right  to  the 
land,  under  a  different  title  than  the  one  set  up,  the  judgment  of  the 
district  court  cannot  be  disturbed  by  us,  as  it  did  substantial  right. 

A.  Ward  was  the  real  and  nominal  owner;  he  had  certainly  a  right 
to  sell. 

The  acceptance  of  the  surviving  partner  appears  to  us  sufficient  to 
establish  the  partnership  title. 

Mortgages  do  not  prevent  the  vendor  and  mortgagor  frorrf  passing 
away  his  right,  although  they  enable  the  mortgagee  to  disturb*  the 
vendee. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Livermore,  for  the  plaintiff. 

M}  Caleb,  for  the  defendant. 


Agaisse  et  al.  v.  Guedron  et  al.     II,  N.  S.  73. 


The  provisions  of  the  Civil  Code,  68,  art  54,  56,  apply  as  well  to  successions  opened 
before  its  passage  and  unsettled,  as  to  those  opened  afterwards. 

There  is  no  law  requiring;  that  in  an  inventory  of  minor's  property,  a  distinction  should 
be  made  between  what  was  inherited  from  bis  father,  and  what  from  his  mother. 

If  the  sale  of  minor's  property  is  sought  to  be  rescinded  on  account  of  lesion  by  the 
remedy  of  restitutio  in  integrum,  the  circumstance  that  the  property  was,  some  time 
after  judicial  sale,  sold  for  a  much  higher  price,  does  not  prove  the  lesion  conclusively, 
when  the  price  at  the  judicial  sale  was  equal  to  the  amount  of  appraisement. 

A  demand  not  liquidated  may,  in  certain  cases,  be  set  up  by  way  of  reconvention. 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioners  state,  that  one  of  them,  Marie  Antoinette  A.  Da- 
quin,  wife  of  Jean  Agaisse,  is  the  legitimate  daughter  of  Francois 
Daquin  and  Francoise  Barbe,  both  deceased:  that  on  the  death  of 
her  mother  who  died  first,  she  inherited  all  her  property,  among  which 
were  several  slaves,  who  remained  in  the  possession  of  her  .father  and 
tutor  Francois  Daquin;  that  at  her  decease  they  came  into  the  hands 
of  her  uncle  Thomas  Daquin,  who  was  appointed  her  tutor,  and  by 
whom  they  were  sold  to  pay  a  debt  alleged  to  be  due  by  one  of  the 
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petitioners  Marie  Antoinette,  as  heir  of  her  mother,  to  one  Marie 
Therse  Foumier,  widow  Rousset. 

That  at  the  sale  of  the  property  widow  Rousset,  the  supposed  cre- 
ditor, became  the  purchaser  of  six  negroes  for  a  sum  much  inferior 
to  the  amount  of  her  pretended  claim;  that  she  afterwards  sold  three 
of  them  for  1000  dollars,  and  remained  in  possession  of  the  other  three 
until  her  death,  when  they  were  disposed  of  by  her  executor  for  the 
sum  of  '4370  dollars;  that  the  sale  by  the  tutor  of  Marie  Antoinette 
Daquin  being  illegal,  unjust,  and  injurious,  the  petitioners  are  entitled 
to  demand  restitution  of  the  said  slaves  in  kind,  but  being  unwilling 
to  disturb  the  purchasers  and  possessors,  they  offer  to  accept  and  ratify 
the  sale  made  by  Mrs.  Rousset  and  to  receive  the  price  for  which 
they  were  sold.  The  defendants  are  stated  to  be  heirs  of  Rousset, 
and  in  that  character  to  be  responsible  for  one-third  of  the  amount 
already  specified;  judgment  is  prayed  against  them  for  that  sum. 

The  defendants  plead  that  the  mother  of  Eugenie  Rousset,  wife  of 
Guedron  by  a  first  marriage  with  Mr.  Barbe,  had  three  children, 
among  which  were  Francoise,  the  mother  of  the  petitioner;  that  after 
the  death  of  Barbe  his  widow  was  entitled  to  three-fifths,  and  his 
children  to  two-fifths  of  the  property  left  at  his  death,  which  produced 
an  income  of  15,990  livres  per  annum.  That  this  estate  was  left  in 
possession  of  the  children  by  their  mother,  in  consideration  of  the  sum 
of  6000  livres  to  be  paid  her  annually.  That  Ursule  and  Francoise 
Barbe  died,  and  that  the  mother  of  the  petitioner,  by  virtue  of  testa- 
ments made  by  her  brother  and  sister,  succeeded  to  their  rights;  that 
the  annuity  not  being  paid  by  her,  Francois  Daquin  her  husband, 
after  her  decease,  made  a  settlement  and  acknowledged  to  one  widow 
Rousset  the  respondent's  mother  5100  dollars,  which  he  promised  to 
pay  in  instalments  of  100  dollars  each  every  four  months;  that  at  the 
death  of  Daquin,  his  estate  was  sold  by  a  legal  order  of  the  parish 
judge  of  Plaquemine,  and  at  this  sale  widow  Rousset  her  ancestor 
became  the  purchaser  of  six  slaves,  the  price  of  which,  2304  dollars, 
she  credited  on  the  sum  due  her. 

They  aver  that  the  petitioners  owe  them  the  one-third  of  the  balance 
still  due  widow  Rousset  after  deducting  the  price  of  the  slaves  just 
mentioned  in  the  same  proportion. 

The  sale  now  sought  to  be  set  aside  was  made  by  the  second  tutor, 
at  a  time  when  according  to  the  provisions  of  the  Civil  Code,  all  tutors 
were  directed  to  make  an  inventory  within  ten  days  after  their  ap- 
pointment, and  within  the  same  period  after  the  inventory,  to  proceed 
and  sell  the  property  of  their  ward.     Civil  Code,  68,  art.  54  and  56. 

This  sale  is  contended  to  have  been  illegal,  because  the  provisions 
of  the  law  only  apply  to  successions  opened  after  its  passage,  and  it 
has  been  urged  that  it  would  be  giving  a  retrospective  operation  to 
the  statute  to  apply  it  to  property  already  in  a  course  of  administration 
and  on  which  a  tutor  had  already  acted. 

If  it  should  be  found  on  a  further  examination  that  the  articles  of 
the  Code  already  referred  to,  apply  to  this  case,  we  do  not  see  that 
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the  objection  raised  to  their  having  a  retrospective  operation  can  have 
any  weight;  because  the  legislature  had  as  much  right  to  direct  that 
minors'  property  should  be  sold  on  a  change  of  tutors,  as  on  the  first 
appointment  of  one.    The  circumstance  of  the  estate  being  already 
in  the  hands  of  a  tutor  could  not  prevent  the  legislature  from  directing 
that,  subsequent  to  the  passage  of  the  law,  the  property  should  be 
administered  in  such  manner  as  they  thought  necessary  to  prescribe. 
The  real  question  here  is,  whether  the  legislature  have  provided 
for  such  a  case  as  that  now  before  us?    If  we  follow  the  letter  of  the 
law,  there  is  no  doubt  they  have;  for  it  does  not  distinguish  between 
first  and  second  tutors,  or  whether  the  property  came  into  the  hands 
of  the  second,  through  those  of  the  first,  or  from  any  other  source. 
The  directions  contained  in  the  article  of  the  Civil  Code  already  noticed, 
are  in  general,  addressed  to  all  tutors,  and  require  them  to  make  an 
inventory  of  the  effects  of  the  minor,  and  sell  them.    The  case,  there- 
fore, is  one,  for  the  application  of  a  maxim  on  which  we  have  often 
acted — that  where  the  law  does  not  distinguish,  we  should  not.    But 
if  we  felt  at  liberty  to  make  a  distinction,  where  none  was  expressed, 
it  is  very  questionable  if  it  could  be  done  on  satisfactory  grounds. 
The  policy  of  the  law  at  that  time  was  to  reduce  all  the  property  of 
minors  into  cash  in  order,  as  the  Code  expresses,  to  avoid  the  inconve- 
nience of  administering  it  in  kind.    Civil  Code,  72,  art.  72.    This  in- 
convenience was  certainly  as  great  in  relation  to  estates  which  were 
to  pass  from  one  tutor  to  another,  as  those  in  which  the  first  tutor 
appointed  received  the  property.    We  do  not  believe,  therefore,  any 
exception  was  intended.    If  the  construction  were  doubtful  there  is 
a  consideration  not  without  weight  in  this  case;  namely,  that  the  act 
we  are  called  on  to  annul,  was  done  in  exact  pursuance  of  the  literal 
commands  of  the  laws  by  a  man  discharging  the  duties  of  an  office, 
the  acceptance  of  which  is  compulsory.   That  interpretation,  therefore, 
should  be  preferred  which  protects  good  faith  in  the  discharge  of  a 
trust  at  once  onerous  and  difficult.     It  is  not,  however,  necessary  to 
place  our  decision  on  this  ground,  for  we  feel  that  that  construction 
cannot  be  incorrect  which  in  following  the  letter  gives  effect  to  the 
spirit  of  the  law. 

It  has  been  contended  that  it  was  not  necessary  to  make  an  inven- 
tory, because  the  second  tutorship  was  but  a  continuation  of  the  first. 
To  test  the  correctness  of  this  position,  we  have  only  to  examine 
whether  the  second  tutor  is  responsible  for  all  the  property  inven- 
toried by  his  predecessor,  and  for  nothing  more?  Now  it  appears  clear 
to  us  that,  if  the  first  tutor  wasted  the  property  which  had  come  into 
his  hands  and  did  not  deliver  it  over,  the  second  would  not  be  re- 
sponsible for  that  which  he  did  not  receive.  If  on  the  contrary  there 
were  effects  handed  over  to  the  second,  which  the  first  had  failed  to 
make  inventory  of,  the  former  wouldjqertainly  be  answerable  for 
them.  The  safety,  therefore,  of  all  parties  rendered  such  a  measure 
indispensable,  and  this  brings  us  to  the  last  point  made  on  this  part 
of  the  case,  that  inventoring  and  selling  property  which  the  child  in- 
Vol.  IL— 51 
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herited  from  the  mother  without  distinguishing  that  which  descended 
from  the  father  vitiates  and  renders  void  the  whole  proceeding. 

We  have  looked  a  good  deal  into  the  books  that  treat  on  this  matter 
and  we  have  not  been  able  to  find  any  positive  rule  of  law  which 
requires  this  distinction  to  be  made  in  the  inventory,  or  which  autho- 
rises us  to  declare  the  sale  null  if  it  be  omitted.  The  law  requires  all 
the  property  to  be  inventoried,  and  that  was  done  here.  In  the  ab- 
sence of  any  express  rule  on  the  subject  we  have  neither  the  power 
nor  wish  to  introduce  one.  Minors  are  already  sufficiently  guarded 
by  the  direct  commands  of  the  law,  without  the  court  being  under  the 
necessity  of  protecting  them  by  a  construction  which  would  multiply 
the  dangers  and  difficulties  of  purchasing  their  property.  Whether 
the  objects  sold  had  been  inventoried,  as  that  of  the  father,  or  the 
mother,  the  result  must  have  been  the  same. 

But  it  is  still  urged  the  sale  must  be  rescinded  even  admitting  the 
forms  of  law  to  have  been  strictly  pursued,  because  there  was  lesion 
in  the  contract,  and  that  in  such  case  the  minor  can  claim  the  benefit 
of  that  remedy  known  to  the  Spanish,  and  yet  existing  in  our  juris- 
prudence called  restitutio  in  integrum.  The  existence  of  this  vice 
in  the  sale  now  under  consideration,  is  attempted  to  be  shown,  first, 
by  referring  the  court  to  the  grounds  on  which  it  was  ordered  as  being 
false  and  unjust;  and  secondly,  to  the  circumstance  that  some  years  after 
the  purchase,  the  property  was  disposed  of  for  a  much  higher  price. 
Whether  the  facts  alleged  as  the  first  ground,  would  have  been  suffi- 
cient by  the  ancient  law,  to  have  enabled  the  court  to  declare  the  con- 
tract null,  need  not  be  inquired  into.  For  we  are  clearly  of  opinion, 
that  in  cases  arising  under  our  Code,  the  causes  which  led  to  the  sale 
cannot  be  taken  into  view  in  ascertaining  whether  there  was  lesion 
or  not,  since  by  a  provision  of  that  work,  it  is  declared,  that  when  the 
forms  of  law  are  pursued  in  the  alienation  of  minors'  property,  they 
are  considered  as  to  those  acts  as  if  they  had  executed  them,  being  of 
full  age.  Persons  of  the  latter  description,  when  they  attack  a  sale 
on  that  ground  must  show  that  they  have  been  aggrieved  by  the 
thing  being  sold  for  half  its  value.  The  only  fact  from  which  we 
could  at  all  infer  that  such  an  inquiry  was  sustained  here  is  that  the 
property  is  proved  to  have  been  disposed  of  some  time  after  the  pur- 
chase for  a  much  larger  sum.  But  the  fluctuation  in  the  price  of  pro- 
perty is  too  frequent  and  too  great  in  this  country  to  draw  with  con- 
fidence such  a  conclusion  from  that  fact  alone,  more  particularly  in  a 
case  such  as  this,  where  the  price  equals  the  value  given  by  the 
appraisement.  See  the  case  of  Bossier  et  al.  v.  Viene,  Curator,  et  al, 
12  Martin,  421. 

The  remaining  question  is,  whether  the  defendants  have  paid  for 
this  property?  In  their  answer,  as  we  have  already  seen,  they  set  up 
a  debt  due  by  the  plaintiff  to  widow  Rousset  the  ancestor  of  one  of 
them,  and  the  person  as  heir  to  whom  they  are  sued.  It  has  been 
objected  to  this  claim,  that  it  is  not  liquidated,  and  cannot  be  pleaded 
in  compensation  to  the  demand  on  which  the  petitioner  has  brought 
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his  action.  We  agree  with  the  appellee  that  it  is  not  such  a  debt  as 
produces  the  effects  of  compensation,  but  we  think  that  notwithstand- 
ing it  has  not  that  effect,  it  may  be  offered  by  way  of  reconvention. 
We  gave  this  subject  a  great  deal  of  consideration,  in  the  case  of 
Evans  v.  Gray,  and  are  quite  satisfied  with  the  decision  then  pro- 
nounced. If  the  plaintiff  sues  for  a  sum  of  money  when,  at  the  same 
time  he  is  indebted  to  the  defendant  in  an  amount,  which  though  not 
liquidated,  is  yet  as  large  as  that  demanded:  in  equity  and  justice  he 
ought  not  to  recover,  and  we  are  unacquainted  with  the  rule  of  law 
which  prevents  us  from  giving  effect  to  those  principles,  and  doing 
that  which  is  right  between  the  parties.  The  rule  we  have  already 
recognised  diminishes  litigation;  brings  the  contest  between  the  dis- 
putants to  a  speedy  termination,  and  lessens  costs.  It  may,  it  is  true, 
in  some  instances  delay  the  recovery  of  a  just  debt,  but  by  adopting 
the  other  course  we  might  enable  the  party  who  first  sued  to  recover 
money  which  the  defendant  could  never  get  back.  The  authorities 
cited  in  the  case,  just  referred  to,  support  the  opinion  then  expressed; 
we  again  refer  to  them,  and  we  add,  that  of  Toullier,  who  treats  the 
subject  most  elaborately  and  with  the  greatest  clearness.  He  observes 
that  the  modern  legislation  in  France  having  passed  in  silence  (as 
ours  has  done)  the  subject  of  reconvention,  the  ancient  law  remains 
in  full  vigor,  and  although  he  contends  very  ably  against  carrying 
the  doctrine  so  far  as  to  permit  the  reconvention  of  a  demand  that  has 
no  connection  (non  connexe)  with  that  sued  on,  he  admits  the  exis- 
tence of  the  law  which  authorises  the  defendant  to  oppose  an  unliqui- 
dated demand,  approves  of  its  equity,  and  cites  numerous  authorities 
in  its  support.  Touillier,  Droit  Civil  Francois,  vol,  7,  liv.  3,  lit.  3, 
chap.  5,  421  a  497;  Evans  v.  Gray,  12  Martin. 

As  the  court  below  did  not  pass  on  this  plea,  and  as  the  evidence 
sent  up  does  not  enable  us  to  come  to  any  satisfactory  result  on  the 
merits  the  cause  must  be  remanded  for  a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the*  case  be  remanded  for  a 
new  trial,  and  that  the  appellee  pay  the  costs  of  this  appeal. 

Derbigny,  for  the  plaintiffs. 

Livingston,  for  the  defendants. 
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Mine  t\  Labo  et  dl,    II,  N.  S.  83. 

FIRST  District. 

The  want  of  an  answer  does  not  authorise  the  confirmation  of 
judgment  by  default  without  evidence,  except  where  the  demand  is 
liquidated.* 


Stroud  v.  Beardslee.     II,  N.  S.  84. 

A  party  who,  in  Betting'  forth  his  claim,  omits  the  necessary  circumstances  of  dates, 
places,  &c.,  and  sues  in  the  common  law  mode,  for  money  had  and  received,  money 
lent,  money  laid  out  and  expended,  &c,  can  claim  no  such  latitude  as  is  taken  in  com- 
mon law  courts.  ' 

PARISH  Court  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  up  on  several  bills  of  exception  taken  by  the 
counsel  of  Beardslee,  defendant  in  the  court  below,  and  here  appel- 
lant. As  only  one  of  these  exceptions  is  insisted  on  before  this  court 
that  alone  shall  be  examined. 

The  suit  is  brought  by  a  journeyman  printer,  to  recover  wages 
alleged  to  be  due  to  him  by  his  employer.  The  defendant  pleaded  a 
general  denial  and  also  compensation,  and  claimed  a  balance  in  his 
favor  by  way  of  reconvention,  and  thereby  in  his  turn  becomes  actor 
or  plaintiff  in  the  cause.  In  the  plea  of  compensation  or  reconvention 
he  states  several  general  counts  usual  in  declarations,  made  in  con- 
formity with  the  practice  of  courts  of  judicature,  in  puruance  of  rules 
established  by  the  common  law  of  England-,  these  are  money  lent; 
money  had  and  received  to  his  use;  and  money  laid  out  and  expen- 
ded for  the  defendant,  &c 

*  By  Code  of  Practice,  art  312,  proof  is  required  in  all  cases. 
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In  support  of  this  part  of  his  answer  he  offered  on  the  trial  of  the 
cause  in  the  parish  court  to  interrogate  a  witness,  a  clerk  of  the  house 
of  Benham  &  Jones,  and  to  propound  to  him  the  following  question: 
"  Did  Mr.  Stroud  obtain  from  the  house  of  Benham  &  Jones,  of  which 
you  was  clerk,  sundry  articles  of  clothing,  between  the  21st  of  Jan- 
uary, 1821,  and  the  10th  of  April,  1823,  on  account  of  Mr.  Beardslee? 
were  they  charged  to  the  latter,  and  has  he  paid  for  them?"  To  these 
questions  the  counsel  for  the  plaintiff  objected  as  not  being  consistent 
with  the  allegations  of  the  defendant's  answer,  and  the  objection  being 
sustained  by  the  parish  court,  the  latter  took  an  objection  to  that 
opinion.  In  testing  the  correctness  or  error  of  this  decision  of  the 
judge  a  quo,  we  must  consider  the  defendant  as  a  plaintiff  in  his  re- 
convention, and  accordingly  apply  the  rules  of  pleading  laid  down  by 
our  system  of  jurisprudence.  Whatever  may  have  been  the  advan- 
tages, derived  from  the  liberality  of  proof  admitted  by  the  courts  of 
common  law  in  England,  on  such  counts  as  have  been  above  stated, 
being  opposed  to  the  embarrassments  and  difficulties  in  which  suitors 
sometimes  fall,  in  consequence  of  great  nicety  and  technicality  of 
pleading  established  by  the  usual  practice  of  said  courts,  we  are  of 
opinion  that  no  such  benefit  or  advantage  can  be  claimed  for  a  like 
mode  of  proceeding  in  our  courts  of  justice,  simplified  as  the  practice 
is  by  laws  which  regulate  it. 

The  law  of  1805,  regulating  the  mode  of  proceeding  in  the  late 
Superior  Court  of  the  Territory  of  Orleans;  and  which  forms  the  basis 
of  practice  in  the  several  inferior  courts  of  the  state,  requires  that  the 
"  cause  of  action  should  be  stated  by  a  plaintiff,  with  necessary  cir- 
cumstances of  places  and  dates."  There  is  also  a  general  rule  of 
practice  founded  in  common  sense,'and  adopted  by  all  courts  in  the  ad- 
ministration of  justice,  which  requires  concurrency  between  the  alle- 
gata and  probata.  The  facts  alleged  in  the  defendant's  answer  in  the 
present  case,  to  avoid  the  plaintiff's  claim  and  which  amount  to  a  re- 
convention, are  not  set  forth  with  a  sufficient  statement  of  circumstan- 
ces of  place  and  date.  To  have  admitted  the  evidence  offered,  would 
be  a  violation  of  that  consistency  required  between  allegations  and 
proof.  There  is  a  want  of  certainty  in  the  pleas.  We  are  therefore 
of  opinion  that  the  parish  judge  did  not  err  in  refusing  to  suffer  the  in- 
terrogatory to  be  propounded  to  the  witness,  as  requested  by  the 
defendant. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

Ripley  and  Pray,  for  the  plaintiff. 

Carleton,  for  the  defendant. 
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Tessier  v.  Silley  et  al    II,  N.  S.  88. 

THIRD  District 

Decided,  that  the  fees  of  parish  judges  for  selling  at  auction  the 
property  of  a  succession,  are  regulated  by  the  act  of  1813  relative  to 
fee-bills. 


Day  et  al.  v.  Morte.     II,  N.  S.  90. 

FIRST  District. 

The  expenses  of  a  partner  confined  within  the  prison  bounds  under 
process  issued  on  a  judgment  against  the  firm,  are  to  be  paid  out  of 
the  partnership  funds.  True,  this  partner  is  not  doing  the  business 
of  the  firm  while  in  custody,  but  he  is  suffering  for  it.  The  Curia 
Phil,  Companeros  n.  46,  carries  the  principle  even  to  the  extent  of 
making  the  company  responsible  for  his  expenses  of  sustenance 
while  occupied  in  their  affairs,  y  sus  alimentos9  estando  occupado 
in  ella,  y  no  en  sus  negocios  propios. 


Olivier  v.  Townes.    II,  N.  S.  93. 

In  Louisiana  a  creditor  may  attach  the  property  of  bis  debtor  before  it  is  transferred  by 
sale  and  delivery;  and  that  too  although  a  different  rule  prevail  in  the  country  of  the 
domicil  of  the  debtor. 

When  one  government  permits  the  municipal  laws  of  another  to  be  carried  into  effect  in 
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her  jurisdiction,  she  does  it  on  a  principle  of  comity;  she  must  take  care  that  no  injury 
is  inflicted  on  her  own  citizens  thereby. 
What  the  law  protects,  it  has  a  right  to  regulate. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  commenced  by  attachment.  The  petitioner  after 
setting  forth  the  manner  in  which  the  defendant  was  indebted  to  the 
plaintiff,  states  that  the  half  of  a  certain  vessel  called  the  Averick, 
lately  in  the  port  of  New  Orleans,  belonged  to  John  D.  Townes,  the 
defendant;  that  being  about  to  depart  from  that  port  on  a  voyage  for 
Liverpool,  she  was  insured  at  the  office  of  the  Louisiana  State  Insur- 
ance Company,  and  at  the  instance,  and  by  the  request  of  Gordon, 
Grant  &  Co.,  and,  that  being  since  lost,  one  half  of  the  amount  so  in- 
sured was  due  to  Townes.  It  concludes  by  a  prayer  that  the  attach- 
ment be  levied  on  this  debt,  and  that  the  insurance  company  and 
Gordon,  Grant  &  Co.  be  made  garnishees,  and  directed  to  answer 
interrogatories  propounded  to  them  and  annexed  to  the  petition. 

The  attachment  was  levied  as  prayed  for,  and  the  answer  of  the 
garnishees  amounts  to  this:  That  an  insurance  had  been  effected  on 
the  vessel,  for  the  sum  of  6000  dollars.  That  she  had  got  aground 
at  the  Balize;  that  she  had  been  abandoned  by  the  insured;  that  the 
abandonment  had  not  been  accepted,  and  the  Louisiana  Insurance 
Company  state  that  they  have  received  a  letter  from  Wm.  Nott  &Co. 
stating  that  the  interest  of  John  D.  Townes,  in  the  said  vessel,  had 
been  conveyed  to  R.  C.  Ward  &  Co.  and  warning  them  not  to  pay  the 
amount  due  on  said  interest,  except  to  persons  authorised  by  them. 

The  interpleaders  in  this  action  are  R.  C.  Ward  &  Co.  mentioned  in 
this  letter.  In  their  bill  of  intervention,  they  state  that  on  the  21st 
June,  in  the  year  1823,  an  agreement  was  entered  into, at  Boston,  by 
which  the  defendant  in  this  action,  agreed  to  sell  to  them  the  one  undi- 
vided half  of  the  ship  Averick,  of  which  Townes  and  Webb  were  then 
owners,  and  that  afterwards  at  Petersburg,  Virginia,  the  defendant 
did,  on  the  24th  July  of  the  same  year,  actually  sell  to  the  petitioners, 
the  one  half  of  the  vessel  now  attached.  By  reason  of  which  they 
state  that  they  are  entitled  to  demand  and  receive  the  amount  due  by 
the  Louisiana  Insurance  Company,  in  consequence  of  the  policy 
signed  by  them,  and  they  pray  judgment  accordingly. 

On  the  evidence  taken  in  the  cause,  the  court  below  gave  judg- 
ment for  the  claimants  Ward  &  Co.  and  the  petitioner  appealed. 

By  the  statement  of  facts  agreed  on  between  the  parties,  it  appears 
that  the  ship  Averick  arrived  at  New  Orleans  on  the  22d  of  July, 
1823;  that  on  the  25th  of  that  month,  Nott  &  Co.  informed  the  master 
of  the  traasfer  to  Ward&  Co.,  and  that  on  the  2d  of  September,  the 
letter  was  delivered  by  their  agent  to  William  Williams,  master  and 
part  owner  of  the  ship,  stating  that  they  had  agreed  to  take  from 
Townes  his  interest  in  the  vessel,  in  payment  of  all  demands  against 
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him;  that  they  had  just  received  a  bill  of  sale  from  him,  which  contrary 
to  their  agreement  contained  a  clause  that  she  was  to  be  delivered  on 
her  return  from  Liverpool.  That  in  consequence  he  had  requested 
Wm.  Nott  &  Co.  to  demand  of  him  one  half  of  the  ship,  and  recom- 
mended him  to  hold  in  his  hands  the  amount  of  the  charter,  until  it 
was  determined  whether  they  or  Mr.  Townes  were  entitled  to  it 

Tdwnes's  letter  to  the  captain,  which  also  makes  a  part  of  the 
statement,  informs  him  that  he  has  sold  the  ship,  deliverable  at  Liver- 
pool, and  contains  directions  that  when  she  is  paid  off  and  discharged 
he  will  deliver  her  to  the  present  claimants. 

As  the  interpleaders  in 'this  case  claim,  under  a  bill  of  sale  from 
Townes,  they  must  take  it  with  all  its  stipulations— its  burthens,  as 
well  as  its  benefits.  Hence,  as  the  instrument  produced  by  them 
contains  a  clause  that  the  ship  was  to  be  delivered  in  Liverpool  no 
act  of  the  vendees  could  make  any  possession  taken  by  them  else- 
where, a  legal  delivery  under  the  sale,  unless  indeed  the  vendor  sub- 
sequently consented  to  alter  this  part  of  the  contract. — But  so  far 
from  that  consent  being  shown,  we  have  the  express  evidence  to  the 
contrary  contained  in  his  letter  of  the  24th  July,  and  addressed  to  the 
captain  in  this  port. 

On  the  facts,  therefore,  we  have  presented  the  case  of  a  creditor 
attaching  property  of  his  debtor,  before  it  was  transferred  by  sale  and 
delivery,  and  it  has  been  so  repeatedly  decided  in  this  court  that  this 
may  be  done,  and  that  nothing  short  of  actual  delivery  will  defeat 
this  right,  that  it  would  be  sufficient  to  refer  to  this  jurisprudence  as 
settling  the  right  of  the  parties  now  before  us,  were  it  not  for  the 
great  pains  taken  by  the  counsel  to  show  that  this  doctrine  is  incorrect, 
if  extended  to  cases  when  the  vendor  and  vendee  both  live  in  a  country 
where  a  different  rule  on  the  subject  of  the  sale  of  movable  property 
prevails. 

This  point  is  not  new,  it  was  taken  in  the  case  of  Thuret  tt  a  I.  v. 
Jenkins,  7  Martin,  318;  and  after  a  very  close  attention  to  the  argu- 
ments now  urged  by  the  counsel,  and  the  authorities  relied  on,  we 
are  obliged  to  confess  that  we  prefer  the  reasoning  and  the  law  which 
the  counsel  for  the  appellee  favored  us  with  in  the  case  just  cited 
when  his  professional  duty  required  him  to  support  the  opposite  doc- 
trine from  that  for  which  he  now  contends. 

The  position  assumed  in  the  present  case  is  that,  by  the  laws  of  all 
civilised  countries,  the  alienation  of  movable  property,  must  be  deter- 
mined according  to  the  laws,  rules  and  regulations  in  force  where  the 
owner's  domicil  is  situated:  hence  it  is  insisted  that,  as  by  the  law 
existing  in  the  state  where  the  vendor  lived,  no  delivery  was  necessary 
to  complete  the  sale,  it  must  be  considered  as  complete  here,  and  that 
it  is  a  violation  of  the  principle  just  referred  to,  to  apply  to  the  con- 
tract, rules  which  are  peculiar  to  our  jurisprudence,  and  different  from 
those  contemplated  by  the  parties  to  the  contract. 

We  readily  yield  an  assent  to  the  general  doctrine  for  which  the 
appellee  contends.    He  has  supported  it  by  a  variety  of  authorities 
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drawn  from  different  systems  of  jurisprudence.  But  some  of  those 
very  books  furnish  also  the  exception  on  which  we  think  this  case 
must  be  decided;  namely,  that  '<  when  those  laws  clash  with  and  in- 
terfere with  the  rights  of  the  citizen  of  the  countries  where  the  parties 
to  the  contract  seek  to  enforce  it,  as  one  or  other  of  them  must  give 
way,  those  prevailing  where  the  relief  is  sought,  must  have  the  pre- 
ference.^ Such  is  die  language  of  the  English  book  to  which  we 
have  been  referred,  and  Huberus,  whose  authority  is  more  frequently 
resorted  to  on  this  subject  than  any  other  writer,  because  he  has 
treated  it  more  extensively  and  with  greater  ability,  tells  us  in  his 
treatise  De  Conflictu  Legum, «  effecta  contractuum  certo  loco  inito- 
ruin,  pro  jure  loci  illius  alibi  quoque  observantur  si  nullum  inde 
ctvibus  alienis  creetur  prejudicium,  en  jure  sibi  qumsito."  <*  The 
effects  of  a  contract  entered  into  at  any  place  will  be  allowed  accord- 
ing to  the  law  of  that  place,  in  other  countries,  if  no  inconvenience 
results  therefrom,  to  the  citizens  of  that  other  country  with  respect  to 
the  law  which  they  demand."  This  distinction  appears  to  us  founded 
on  the  soundest  reasons.  The  municipal  laws  of  a  country  have  no 
force  beyond  its  territorial  limits,  and  when  another  government  per- 
mits these  to  be  carried  into  effect  within  her  jurisdiction,  she  does 
so  upon  a  principle  of  comity.  In  doing  so  care  must  be  taken  that 
no  injury  is  inflicted  on  her  own  citizens,  otherwise  justice  would  be 
sacrificed  to  courtesy;  nor  can  the  foreigner  or  stranger  complain  of 
this;  if  he  sends  his  property  within  a  jurisdiction  different  from  that 
where  he  resides,  he  impliedly  submits  it  to  the  rules  and  regulations 
in  force  in  the  country  where  he  places  it.  What  the  law  protects, 
it  has  a  right  to  regulate.  A  strong  evidence  of  this  is  furnished 
by  the  doctrine  in  regard  to  successions.  The  general  principle  is, 
that  the  personal  property  must  be  distributed  according  to  the  law 
of  the  state  where  the  testator  dies,  but  so  far  as  it  concerns  creditors 
it  is  governed  by  the  law  of  the  country  where  the  property  is  situa- 
ted. If  an  Englishman  or  a  Frenchman  dies  abroad  and  leaves  effects 
here,  we  regulate  the  order  in  which  his  debts  are  paid,  by  our  juris- 
prudence, not  that  of  his  domicil. 

Upon  the  principle  that  all  contracts  in  regard  to  personal  property 
must  be  regulated  by  the  lex  loci  where  the  owner  resides,  a  very 
important  question  has  been  agitated  in  several  of  our  sister  states, 
and  in  the  Supreme  Court  of  the  Union;  whether  a  legal  assignment 
under  the  bankrupt  acts,  vests  the  movable  effects  situated  in  another 
country  in  the  assignees,  so  as  to  defeat  an  attachment  laid  by  a  par- 
ticular creditor;  as  the  decisions  which  have  been  given  on  these 
cases  are  founded  on  the  doctrine  of  international  law  they  are  entitled 
to  great  respect,  and  the  questions  involved  in  them  have  a  direct 
bearing  on  the  case  now  before  us.  In  Pennsylvania,  Maryland,  and 
in  the  Supreme  Court  of  the  United  States,  it  has  been  decided  that 
such  an  assignment  does  not  vest  the  property  in  the  assignees.  The 
chancellor  of  New  York  in  a  very  elaborate  opinion,  lately  delivered, 
lays  down  a  different  rule.    But  it  may  be  remarked,  that  he  proceeds 
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on  the  idea,  that  it  is  no  injury  to  the  citizens  of  New  York  that  such 
a  rule  should  prevail;  that  the  great  principle  of  bankrupt  laws  is, 
justice  founded  on  equality,  &c.;  that  it  is  the  interest  of  all  nations  to 
recognise  and  enforce  them.  It  is  not  necessary  for  us  to  say  whether 
in  the  case  put,  this  view  be  correct,  or  not.  Certain  we  are  that  the 
general  doctrine  must  be  received  with  the  limitation  already  noticed. 
We  have  been  unable  to  find  any  thing  deserving  the  name  of  autho- 
rity, that  does  not  recognise  it.  Chief  Justice  Parsons,  in  delivering  the 
opinion  of  the  Supreme  Court  of  Massachusetts,  says,  "  to  give  effect 
to  contracts  made  in  another  state  is  an  act  of  comity  due  from  the 
courts  of  the  state  in  which  such  contract  may  be  sued,  to  the  state 
in  which  they  may  be  made;"  but  the  rule,  he  adds,  is  subject  to  two 
important  exceptions,  the  first  of  which  is,  that  neither  the  state,  nor 
its  citizens  suffer  any  inconvenience  by  giving  the  contract  effect. 
HuberusyDe  Conflictu Legum,  lib.  1,  tit.  3,  no  1 1;  Merlin,Queslions 
de  Droit,  vol.  2,  p.  451;  1  Gallison,  375;  5  East,  131;  6  Binney, 
353;  5  Cranch,  299;  2  Massachusetts,  84;  6  Ibid.  358;  2  H.  Black- 
stone,  405;  7  Martin,  318;  3  Ibid.  222;  4  Ibid.  25;  5  Ibid.  23;  7 
Ibid.  24;  9  Ibid.  296,  403;  4  Johnson's  Chancery  Cases,  460. 

We  proceed  to  examine  whether  giving  effect  to  the  law  of  Vir- 
ginia, on  the  contract  now  set  up,  would  be  working  an  injury  to  this 
state,  or  its  citizens.  In  doiug  this  we  must  look  to  the  general  doc- 
trine, and  the  effect  it  would  have  on  our  ordinary  transactions,  as 
well  as  its  operation  in  this  particular  case.  If  we  held  here  that  this 
sale  can  defeat  the  attachment,  we  should,  on  the  same  principle,  be 
obliged  to  decide  that  the  claimant  would  hold  the  object  sold  in  pre- 
ference to  a  second  purchaser  to  whom  it  was  delivered.  The  rule 
being,  that  when  the  debtor  can  sell  and  give  to  the  buyer  a  good 
title  the  creditor  can  seize,  or  in  other  words  where  the  first  sale  is  not 
complete  as  to  third  persons,  the  creditor  may  attach  and  acquire  a 
lien.  M'Neill  v.  Glass,  Martin's  Reports,  New  Series,  vol.  1,  261. 
In  relation  to  movable  property,  our  law  has  provided  that  delivery 
is  essential  to  complete  the  contract  of  sale  as  to  third  parties.  This 
valuable  provision  by  which  all  our  citizens  are  bound  in  their  deal- 
ings, protects  them  from  the  frauds  to  which  they  would  be  daily 
subject,  were  they  liable  to  be  affected  by  previous  contracts  not  fol- 
lowed by  the  giving  of  possession.  The  exemption  contended  for 
here,  in  behalf  of  the  residents  of  another  state,  would  deprive  them 
of  that  protection  wherever  their  rights,  as  purchasers,  came  in  con- 
tact with  strangers,  a  protection  which,  it  may  be  remarked,  it  is  of 
the  utmost  importance,  owing  to  our  peculiar  position,  we  should 
carefully  maintain.  This  city  is  becoming  a  vast  storehouse  for 
merchandise  sent  from  abroad,  owned  by  non-residents,  and  deposited 
here  for  sale,  and  our  most  important  commercial  transactions  are  in 
relation  to  property  so  situated.  If  the  purchasers  of  it  should  be 
affected  by  all  the  previous  contracts  made  at  the  owner's  domicil, 
although  unaccompanied  by  delivery,  it  is  easy  to  see  to  what  impo- 
sitions such  a  doctrine  would  lead,  to  what  inconvenience  it  would 
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expose  us,  and  how  severely  it  would  check  and  embarrass  our  deal- 
ings. However  anxious  we  may  be  to  extend  courtesy,  and  afford 
protection  to  the  people  of  other  countries  who  come  themselves,  or 
send  their  property  within  our  jurisdiction,  we  cannot  indulge  our 
feelings  so  far  as  to  give  a  decision  that  would  let  in  such  consequen- 
ces as  we  have  just  spoken  of.  It  would  be  giving  to  the  foreign 
purchaser  an  advantage  which  the  resident  has  not,  and  that,  fre- 
quently, at  the  expense  of  the  latter.  This,  in  the  language  of  the 
law,  we  think  would  be  a 'great  inconvenience  to  the  citizens  of  this 
state,  and  therefore  we  cannot  sanction  it.   . 

On  looking  into  the  record,  for  the  purpose  of  giving  final  judg- 
ment, we  observe  that  the  proceedings  have  been  carried  on  below 
without  an  attorney  being  appointed  to  represent  the  absent  debtor. 
The  case  must,  therefore,  be  remanded  for  a  new  trial  between  the 
petitioner  and  defendant. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed,  and  that  the 
claim  of  the  intervening  creditor  be  overruled;  and  that  the  case  be 
remanded  for  a  new  trial  between  the  petitioner  and  defendant,  the 
appellee  paying  costs  of  this  appeal. 

Livermore>  for  the  defendant. 

GrymtSy  for  the  plaintiff. 


Skillinan  v.  Bethany  et  al     II,  N.  S.  1 04. 

THIRD  District. 

Decided,  if  property  be  transferred  and  delivered  to  one  as  security 
for  the  reimbursement  of  disbursements  made  on  account  of  the 
owner,  it  may  be  attached  by  a  creditor,  but  the  attaching  creditor 
will  be  postponed  to  this  third  person  for  the  amount  of  the  disburse- 
ments so  made  by  him. 
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Golis  v.  His  Creditors.     II,  N.  S.  108. 

FIRST  District. 

He  Id,  where  a  party  submits  certain  points,  as  involving  questions 
of  law y  to  be  decided  by  the  court,  the  facts  involved  in  those  points 
are  to  be  takei^for  granted. 

If  parties  on  going  to  trial  agree  on  certain  facts,  and  proceed  to 
investigate  those  on  which  they  differ  before  the  jury,  the  duty  of 
the  court  is,  after  a  verdict  has  established  the  contested  facts,  to  take 
them  together  with  those  agreed  on,  and  pronounce  their  judgment 
on  the  whole  case. 
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Marigny  D'Auterive  v.  Degruy.     II,  N.  S.  116. 

A.  V.  D'Auterive  et  al.  v.  Same. 

L.  D'Auterive  v.  Same. 

Roman  v.  Degruy  et  al. 

FIRST  District 

This  was  a  question  of  facts.  The  only  principle  decided  was, 
that  if  interest  be  promised  to  be  paid  on  a  privileged  debt,  the  inte- 
rest is  not  therefore  privileged. 
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Robertson  t>.  Nott.    II,  N.  S.  122. 

An  agent  is  a  competent  witness. 

Parol  evidence  is  admissible  to  prove  an  agreement  between  the  parties  that  a  bill  of 

exchange,  which  had  been  given  by  one  of  them  to  the  other  should  not  be  negotiated. 
When  this  court  entertains  doubts  as  to  the  facts  of  a  case,  it  must  remand  the  cause  for 

a  new  trial. 

FIRST  District 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  action  is  brought  to  recover  damages,  which  the  plaintiff 
alleges  he  has  sustained  by  reason  of  the  defendant  having  negotiated 
a  bill  of  exchange,  contrary  to  an  engagement  entered  into  by  him  at 
the  time  he  received  it 

The  general  issue  is  pleaded. 

At  the  trial  the  plaintiff  offered  as  a  witness  the  agent  through 
whom  the  negotiation  was  carried  on,  in  order  to  prove  the  circum- 
stances of  the  transaction.  He.  was  objected  to  as  incompetent,  as  he 
could  not  be  permitted  to  explain  or  contradict  a  contract  which  it  was 
contended  had  been  reduced  to  writing. 

The  first  ground  has  been  abandoned  before  this  court,  and  very 
properly,  as  there  cannot  be  a  doubt  that  persons  standing  in  the 
relation  of  the  witness,  are  competent  to  give  evidence  between  their 
principal,  and  those  with  whom  he  has  had  business,  even  though 
that  business  should  have  been  transacted  by  the  witness  in  his  ca- 
pacity of  agent. 

In  support  of  the  other  ground,  we  have  been  referred  principally 
to  that  clause  in  our  Code  which  provides  that  parol  evidence  shall 
not  be  received  beyond  or  against  the  contents  of  a  written  act,  and 
that  nothing  which  was  said  before,  at  the  time,  or  since  the  passing 
of  the  instrument,  can  be  received  to  alter  or  explain  it.  This  pro- 
vision of  our  law  does  not  appear  to  us  applicable  to  a  case  such  as 
that  now  presented  for  decision.  The  Code  contains  an  express  ex- 
ception that  takes  it  out  of  the  rule  relied  on;  we  allude  to  that  article 
which  declares  that  commercial  cases  are  governed  by  the  laws  pecu- 
liar to  commerce.  This  is  emphatically  such  a  one,  being  a  transac- 
tion between  two  merchants  in  relation  to  a  bill  of  exchange.  What 
laws  were  referred  to  by  the  framers  of  our  Code  by  the  expression 
just  mentioned,  has  been  often  strenuously  debated  before  this  court, 
and  we  had  occasion  to  express  our  opinion  fully,  in  regard  to  it,  in 
the  case  of  Barry  v.  Louisiana  Insurance  Company,  reported  in  11 
Martin,  493.  The  view  then  taken,  we  have  seen  no  reason  to  change 
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since.  But  it  is  unnecessary  to  enter  into  the  question  on  general 
principles,  for  the  decisions  in  this  court,  on  cases  which  cannot  be 
distinguished  from  that  now  before  us,  render  it  unnecessary  to  do  so. 
In  the  case  of  Le  Blanc  v.  Laughlin  et  al.,  we  were  of  opinion  that 
the  expression  value  received,  in  a  promissory  note,  did  not  prevent 
the  maker  in  an  action  between  him  and  payee  from  showing  that,  in 
truth,  no  consideration  had  passed  between  them.  The  same  point 
was  again  presented  in  the  case  of  Coupey's  Heirs  v.  Dufau;  the 
doctrine  on  which  it  was  decided,  received  our  fullest  attention ;  for 
it  was  most  elaborately  discussed  at  the  bar,  and  we  felt  it  our  duty 
to  decide  that  cause  upon  the  principle  established  in  the  first  men- 
tioned case.  We  are  unable  to  perceive  any  difference  between  per- 
mitting one  of  the  parties  to  contradict  the  positive  expressions  of  the 
bill,  and  allowing  him  to  show  that  by  an  agreement  the  rights  which 
the  instrument  conferred  were  modified  and  abridged.  There  is 
surely  none,  unless  the  latter  case  might  be  considered  as  not  present- 
ing, so  strongly  as  the  former,  a  ground  for  the  objection  that  parol 
testimony  shall  not  be  permitted  to  contradict  that  which  is  written. 
12  Martin,  402;  1  Ibid.  New  Series,  90. 

But  independently  of  this  principle  it  might  fairly  be  doubted  whether 
the  case  came  at  all  within  any  of  the  provisions  of  our  law  on  this 
subject.  The  evidence  offered,  was  neither  to  contradict  nor  explain 
a  written  instrument,  but  to  prove  a  collateral  fact,  independent  of 
the  writing;  namely,  that  the  bill  was  given  for  one  purpose,  and  that 
it  was  used  for  another.  The  case  of  Coupey's  Heirs  v.  Dufau,  already 
referred  to,  presented  this  very  feature;  for  there  the  party  alleged" 
and  proved  that  the  bill  was  delivered  to  the  payee  under  a  contract 
that  he  would  not  present  the  bill  nor  demand  it  until  a  quantity  of 
indigo,  which  the  drawer  undertook  to  ship  to  France,  should  arrive, 
but  that  contrary  to  his  engagement  he  negotiated  the  draft  and  had 
it  protested.     Martin's  Reports,  New  Series,  Ibid. 

Being  thus  of  opinion  that  the  witness  was  properly  admitted  to 
give  evidence,  we  proceed  to  state  the  substance  of  his  testimony. 
He  swears  that  the  plaintiff,  in  the  year  1819,  shipped  to  the  house 
of  Breedlove,  Bradford  &  Robertson,  about  four  hundred  hogsheads 
of  tobacco;  that  the  article  being  of  dull  sale  at  the  time  it  was  re- 
ceived, he  applied  to  witness,  who  is  a  partner  in  that  house,  to  know 
if  he  had  friends  in  Europe  to  whom  it  could  be  shipped.  That  the 
witness  having  been  previously  informed  by  the  defendant  that  in 
case  he  had  any  correspondent,  who  wished  to  ship  tobacco  to  Europe, 
liberal  advances  would  be  made  and  the  consignment  well  managed, 
made  application  to  him  and  stated  that  he  wished  an  advance  of  five 
cents  per  pound,  in  cash,  and  not  in  bills  of  exchange.  To  this  pro- 
position the  defendant  acceded  and  after  a  conversation  with  the  wit- 
ness, respecting  the  rate  of  exchange  at  that  time  in  England,  it  was 
agreed  between  them  that  the  defendant  should  be  allowed  four  per 
cent,  on  the  advance  made  by  him.  At  the  time  the  property  was 
going  onboard  the  vessel,  the  plaintiff, being  in  want  of  money, called 
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on  the  defendant  for  part  of  the  advance,  and  received  then  and  in 
after  payments,  the  amount  agreed  on.  The  invoice  was  made  out 
purporting  the  tobacco  to  be  for,  and  on  account  of  the  plaintiff,  and 
on  the  witness  handing  the  invoice  and  the  bill  of  lading  to  the  defen-i 
dant,  the  latter  requested  witness  to  give  bills  of  exchange  on  Samuel 
Williams,  of  London,  to  whom  the  property  was  consigned,  for  the 
amount  of  the  advances  made,  as  before  stated.  This  was  refused 
on  the  ground  that  they  were  by  the  agreement  to  be  made  in  cadi; 
upon  which  the  defendant  stated  that  his  only  reason  for  wishing 
the  bills  drawn,  was  to  conform  to  the  rules  of  his  house,  and  that 
the  tobacco  was  going  to  one  of  the  first  houses  in  London  and  would 
be  well  managed.  The  witness  finally  gave  the  bill  of  exchange. 
In  addition  to  the  four  per  cent,  the  defendant  demanded  two  and  a 
half  per  cent,  commission  on  the  money  advanced  by  him.  This  also 
was  objected  to,  the  witness  stating  that  had  he  known  such  a  charge 
would  have  been  made,  it  would  have  been  an  insuperable  bar  to 
the  shipment.  The  defendant  replied  that  such  was  the  invariable 
rule  of  his  house,  and  if  the  plaintiff  did  not  choose  to  accede  to  these 
terms,  he  might  return  the  money.  Witness  observed  it  was  too  late 
to  give  the  shipment  to  another  house,  as  the  tobacco  was  on  board 
and  the  vessel  cleared.  The  matter  was  finally  arranged  by  agreeing 
to  pay  this  charge.  The  first  intimation  that  the  house  of  Breedlove, 
Bradford  &  Robertson  had  of  the  draft  given  by  them  being  nego- 
tiated, was  a  notification  from  the  Bank  of  the  United  States,  stating 
that  the  bill  was  protested  for  non-acceptance.  On  receiving  this 
notice,  the  witness  called  on  defendant  and  asked  him  if  he  had  re- 
ceived information  to  the  same  effect,  to  which  he  replied  that  he  had, 
and  that  he  had  satisfied  Mr.  Saul  on  the  subject.  The  defendant 
appeared  displeased  at  the  conduct  of  Williams  in  noting  the  bill  for 
non-acceptance,  and  assured  the  witness  the  bill  would  be  paid  at 
maturity,  for  the  honor  of  the  house,  Amory,  Callender,  Nott  &  Co.  the 
endorsers,  as  in  addition  to  the  property  in  the  hands  of  the  drawee, 
they  had  a  standing  credit  in  the  house  for  10,000/.  sterling.  The 
witness  rested  satisfied  with  this  explanation,  but  was  subsequently 
notified  by  the  bank,  that  the  draft  had  been  protested  for  non-pay- 
ment, for  the  sum  of  1 966/.,  which  they  demanded,  together  with  407/. 
Is.  Id.,  for  damages  and  charges,  making  in  the  whole  2373/.  7*.  Id* 
sterling.  This  amount  the  bank  received  from  the  house  of  Amory, 
Callender,  Nott  &  Co.,  and  they  being  subrogated  to  the  judgment  in 
favor  of  the  bank,  received  it  from  Breedlove,  Bradford  &  Robertson. 
In  this  evidence  the  judge  of  the  first  instance  saw  nothing  to  take 
the  case  out  of  the  general  rule,  and  he  accordingly  gave  judgment 
for  the  defendant.  After  a  most  attentive  consideration  of  it,  we  feel 
constrained  to  say  that  it  has  produced  a  different  impression  on  us. 
It  is  true  we  nowhere  find  it  stated  that  the  defendant  expressly  pro- 
mised' not  to  negotiate  the  draft,  but  the  conclusion  forced  on  our 
minds  by  the  whole  transaction  is,  that  such  was  the  understanding 
of  the  parties,  and  that,  if  it  had  been  otherwise  understood,  the  plain- 
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tiff's  agent  would  not  have  drawn.  The  original  contract  was  that 
the  defendant  should  make  advances  in  New  Orleans,  on  tobacco  to 
be  shipped  to  his  friends  in  London.  This  certainly  meant  that  the 
money  paid  here  was  to  be  replaced  there;  and  a  commission  was 
allowed  accordingly.  After  the  parties  had  acted  for  some  time  on 
this  agreement,  the  defendant  requested  drafts  for  the  money,  the  con- 
sequence of  giving  which  would  have  been  that,  if  negotiated,  the 
advances  made  would  have  been  replaced  here,  and  not  where  the 
property  was  sold,  and  that  too,  at  the  risk  of  the  plaintiff.  This  was 
refused;  upon  which  the  defendant  stated  that  his.  only  reason  for 
demanding  them,  was  to  conform  with  the  rules  of  his  house.  What 
these  rules  were,  we  do  not  know;  but  it  is  quite  probable  the  plain- 
tiff understood  by  them  something  very  different  from  negotiation,  as 
he  had  just  refused  to  give  drafts  in  the  ordinary  way.  The  difficulty 
in  deciding  this  case  is,  whether  the  expressions  used  by  the  defendant 
taken  with  the  other  circumstances,  are  sufficiently  strong  to  raise 
such  a  promise  oh  his  part,  as  will  destroy  the  legal  presumption 
arising  from  the  plaintiff's  drawing  a  bill  in  the  usual  form,  in  his 
favor  and  delivering  it.  Whether,  in  other  words,  the  understanding 
between  the  plaintiff's  agent  and  defendant,  was  that  the  draft  should 
not  be  negotiated.  As  this  is  a  mere  question  of  fact,  had  the  judge 
who  tried  the  cause  been  of  opinion  that  it  was,  we  should  cer- 
tainly have  confirmed  his  judgment.  But  he  thought  differently,  and 
although  we  cannot  agree  with  him,  we  do  not  feel  that  we  ought, 
without  further  investigation,  to  give  a  different  judgment  on  the 
merits,  in  opposition  to  the  weight  which  is  always  attached  in  this 
tribunal  to  the  decision  of  the  inferior  court,  on  matters  of  fact.  The 
safest  course  which  we  can  adopt  is  to  remand  the  case,  as  we  did  that 
of  Bradford  v.  Wilson,  11  Martin,  188,  which  was  similarly  circum- 
stanced; and  in  doing  so,  we  think  proper  to  suggest  that  the  cause 
appears  to  us,  one  in  which  a  correct  estimation  of  the  parties'  rights 
would  be  greatly  promoted  by  submitting  it,  in  the  tribunal  below,  to 
a  jury  of  merchants. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  beannulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  case  be  remanded  for  a 
new  trial,  and  that  the  appellee  pay  the  costs  of  this  appeal. 

Pierce,  for  the  plaintiff. 

Livingston,  for  the  defendant 

(3  Martin,  N.  S.  268.) 
At  the  new  trial,  the  court  below  decided  that  though  drawn  in 
negotiable  form,  yet  in  point  of  fact  it  was  not  usual  for  merchants 
to  negotiate  bills  drawn  by  shippers  on  consignees  for  advances 
made  here,  and  this  note  was  not  intended  to  be  negotiated.  The 
Supreme  Court  ratified  this. 

What  cases  are  meant  by  that  article  of  the  Code  which  declares 

5S* 
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that  commercial  cases  are  governed  by  the  laws  peculiar  to  com- 
merce, is  fully  decided  in  Barry  v.  Louisiana  Insurance  Company, 
1 1  Martin,  493. 


Flower  v.  M'Micken.    II,  N.  S.  132. 

THIRD  District 

Held,  that  the  absence  of  one  of  the  attorneys  in  a  cause  is  not  a 
ground  for  a  new  trial,  when  the  other  declared  himself  ready  to 
proceed  when  the  cause  was  called. 

A  party  who  undertakes  to  collect  a  debt  and  neglects  to  issue  a 
ca.  sa.y  neglects  a  necessary  step  towards  the  collection  of  the  debt. 
See  a  case  in  2  Burrows,  2063. 


Caldwell  v.  Davis.     II,  N.  S.  1»5. 

The  defendant,  in  *fi.  fa,  may  purchase  the  plaintiff's  note,  and  suspend  the  execution  of 
the  writ,  till  his  claim,  to  set  off  the  amount  of  the  note,  be  determined. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

There  is  presented  to  us,  in  this  case,  for  decision,  the  following 
question:  "  Whether  after  a  judgment  rendered,  and  execution  issued, 
the  defendant  in  the  suit,  can  purchase  a  promissory  note  of  the  plain- 
tiff, oppose  it  in  compensation  of  the  amount  due,  and  suspend  the 
operation  of  the  execution  until  the  verity  of  the  claim,  thus  set  up, 
is  examined? 

The  novelty  of  this  attempt,  and  the  inconveniences  which  we 
apprehend  would  result  from  sanctioning  it,  has  induced  us  to  look 
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with  considerable  attention  into  the  law  on  the  subject.  After  as  close 
an  examination  as  we  are  capable  of  bestowing,  we  feel  under  the 
necessity  of  deciding,  that  the  debt  in  this  case  was  properly  offered 
in  compensation. 

Compensation  is  a  mode  of  payment;  Compensation  es  un  mantra 
de  paga.  It  takes  place  by  the  mere  operation  of  law,  without  the 
knowledge  of  the  debtor,  and  the  two  debts  are  reciprocally  extin- 
guished, as  soon  as  they  exist,  simultaneously  to  the  amount  of  their 
respective  sums.  Civil  Code,  298,  art.  190;  Touillier,  Droit  Civil 
Francois,  vol.  liv.  3,  tit.  3,  chap.  5,  no.  372;  Febrero  cinco  juicios, 
p.  2,  lib.  3,  cap.  2,  §  4,  no.  185;  Pothier,  Traiti  des  Obligations,  no* 
591;  Curia  Phil.  p.  1,  Juicio  Civil,  §  15,  no.  8. 

If  both  parties  be  thus  paid,  by  the  circumstance  of  their  being 
mutually  creditors,  it  follows  as  a  consequence  that  neither  should  be 
permitted  to  demand,  or  enforce  payment  of  the  other.  This  is  self 
evident;  but  the  difficulty  in  applying  the  rule  to  this  case  is,  that  the 
one  debt  is  established  beyond  any  further  controversy  and  the  right 
to  enforce  it  immediate.  The  other  is  not  judicially  ascertained,  and 
it  may  require  considerable  time  to  do  so;  ought  we,  under  these 
circumstances,  to  suspend  the  execution  of  one,  until  an  examination  is 
gone  into,  whether  or  no  the  extinguishment  has  really  taken  place? 
The  law,  in  balancing  inconveniences,  seems  to  have  considered  it 
was  better  the  judgment  creditor  should  be  exposed  to  this  hardship 
than  that  the  debtor  should  suffer  a  greater;  that  of  paying  a  sum  of 
money  he  might  never  get  back. 

"  On  peut  opposer  la  compensation,  meme  contre  la  ditte  d'une 
somme  due  en  vertu  d'une  condamnation  judiciaire."  Pothier,  des 
Obligations,  no.  589. 

Toullier  says  "  compensation  peut  etre  proposee,  meme  apres  le 
jugement  passe  en  force  de  chose  jug6e,"  quia  viccm  solutionis  ob- 
tinet.     Toullier,  Droit  Civil,  torn.  liv.  3,  tit.  3,  chap.  5,  no.  410. 

According  to  the  Spanish  jurisprudence,  it  might  also  be  opposed 
to  the  execution  of  the  sentence — se  puede  oponer  en  la  execution 
de  la  sentencia.  Curia  Phil.  1,  p.  Juicio  Civil,  §  \5,perentorias9 
no.  9. 

Notwithstanding  the  rule  is  clearly  and  explicitly  laid  down,  in  the 
terms  first  stated,  the  legislator  has  prescribed  certain  rules  for  the 
exercise  of  the  right  thus  conferred,  which  tend  in  a  great  measure  to 
prevent  the  abuses  to  which  a  frequent  exercise  of  it  would  lead. 
One  of  these,  and  the  most  important,  is,  that  the  judge,  to  whom  the 
plea  of  compensation  is  presented,  should,  before  he  allows  it, examine 
whether  the  party  offering  it,  can  establish  it  immediately,  or  at  the 
latest,  within  ten  days,  and if  not  done  within  that  time,  the  execution 
must  have  its  due  course. 

The  judge,  then,  to  whom  the  application  is  made  for  an  injunction, 
should,  in  all  cases,  weigh  well,  whether  it  is  such  a  one,  as  is  suscep- 
tible of  being  speedily  and  satisfactorily  proved;  and,  in  every  case, 
the  plaintiff  whose  judgment  is  stayed,  has  a  right  to  call  on  the  party 
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obtaining  the  injunction  to  furnish  proof  of  the  truth  of  his  debt,  within 
ten  days,  and  on  failure  thereof  the  injunction  should  be  dissolved. 
Nor  can  this  period  be  prolonged,  on  the  ground  that  witnesses  are 
not  at  hand,  or  documents  at  a  distance;  this  being  the  very  case  put 
in  law,  when  compensation  cannot  be  allowed  against  an  execution. 
Whether  the  circumstance  of  the  terms  of  our  courts,  in  the  country, 
being  held  at  an  interval  of  time,  which  would  prevent  the  examina- 
tion of  the  case,  within  the  limitation,  which  the  law  has  prescribed, 
deprives  a  defendant  of  the  means  of  satisfying  an  execution,  we  will 
decide  whenever  a  case  occurs,  in  which  it  beeomes  necessary  to  do 
so.  See  Febrero  del  juicio  executivo,  p.  2,  lib.  2,  §  4,  nos.  188  and 
302;  Partida  5, 14, 20;  Recopi.  liv.  4,  tit.  21,  leyes  1, 2  and  3,  which 
is  liv.  11,  /•/.  28,  leyes  1,  2  and  3  of  the  Novisima  Recop. 

In  making  an  application  of  these  principles  to  this  cause,  we  find 
the  debts  opposed  in  compensation,  are  apparently  liquidated  and 
certain;  the  injunction  was  therefore  properly  granted,  and  as  the 
motion  to  dissolve  on  the  matters  appearing  on  the  face  of  the  petition, 
admitted  the  facts,  it  appears  to  us  the  injunction  was  improperly  set 
aside,  and  that  it  is  our  duty  to  direct  it  to  be  reinstated. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
injunction  originally  granted  in  the  case  be  reinstated,  that  the  cause 
be  remanded  for  trial  on  its  merits,  and  that  the  appellee  pay  the  costs 
of  this  appeal. 

Morse,  for  the  plaintiff. 

EustiSy  for  the  defendant. 


Maxwell  et  al.  v.  Gunn.     II,  N.  S.  1 40. 

THIRD  District 

Held,  that  a  creditor  may  use  all  legal  means  against  any  of  the 
debtors  in  solido:  hence,  if  he  issue  an  attachment  against  the  goods 
of  one  of  them  who  is  permanently  removing  out  of  the  state,  this  is 
not  illegal,  although  the  co-debtors  be  solvent  and  resident 

To  an  interrogatory  put  by  the  defendant,  whether  Flower  the 
co-obligor  was  not  able  to  pay  the  debt,  and  whether,  if  defendant 
was  even  out  of  the  state,  Flower's  means  were  not  sufficient,  plain- 
tiff answers  affirmatively,  but  adds:  "but  considering  his  situation  as 
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surety,  I  chose  to  take  the  course  I  did:"  it  was  objected  that  this 
ought  to  be  stricken  out 

Br  thb  Court: — See  Bradford's  Heirs  v.  Brown,  11  Martin,  217. 
A  judicial  confession  cannot  be  divided.  The  equity  of  the  rule  is  as 
strong  as  the  law  is  positive.    Civil  Code,  314,  357. 


Barron  et  at.  v.  How.     II,  N.  S.  144. 

If  the  creditor  give*  a  receipt  for  a  note  inpayment  of  hii  account,  thi*  creates  a  novation 

of  the  debt 

FIRST  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  brought  to  recover  the  balance  due  on  an  account, 
for  sundry  merchandise  sold  by  the  petitioner  to  defendant  The 
defence  set  up  is,  that  the  debt  has  been  novated  by  the  plaintiff 
having  been  paid  by  notes,  given  by  a  certain  David  Talcott,  in  dis- 
charge of  the  debt  now  sued  for. 

The  facts  of  the  case,  so  far  as  they  are  necessary  to  be  stated  for 
a  correct  understanding  of  the  opinion  we  have  formed,  are  these: 
the  plaintiffs  sold  to  How,  Ellis  &  Co.  of  Mobile,  of  which  the  defen- 
dant is  a  partner,  a  quantity  of  groceries:  the  bills  of  parcels  were 
made  out  in  their  name,  and  the  goods  delivered  them;  the  invoices 
were  sent  in  to  Talcott,  who  was  at  the  time  of  the  sale  a  member  of 
the  firm  of  How,  Ellis  &  Co.,  and  he  executed  his  notes,  in  favor  of 
the  petitioners,  at  three  and  four  months  for  the  amount,  which  were 
accepted  and  the  bills  receipted.  Talcott  forwarded  the  invoices  to 
the  house  in  Mobile,  and  charged  them  in  his  account  with  the  amount, 
and  also  with  his  commissions  on  the  transaction. 

The  parol  evidence  taken  in  the  cause  does  not  furnish  us  with 
any  thing  explicit,  in  relation  to  the  understanding  of  the  parties  at 
the  time  of  making  the  sale,  as  to  whom  the  principal  credit  was 
given.  Talcott  states  that  the  bill  was  sent  in  to  him,  and  that  he  gave 
his  notes  in  payment;  that  he  never  had  any  particular  conversation 
with  Barron,  the  plaintiff,  respecting  the  purchase  of  the  goods  in  ques- 
tion; that  there  was  no  stipulation  or  agreement  between  witness  and 
the  plaintiffs  at  the  time  of  giving  the  notes,  that  How  was  to  be  re* 
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leased  from  his  responsibility,  but  that  the  notes  were  given  by  wit- 
ness, and  taken  by  the  petitioners,  in  the  usual  course  of  business. 

The  instrument,  therefore,  is  presented  for  construction  on  the  terms 
used  in  it.  It  is  found  at  the  bottom  of  an  account,  in  which  How, 
Ellis  &  Co.  are  stated  to  be  debtors  to  Thomas  Barron  &  Co.  in  the 
sum  of  5200  dollars  for  merchandise,  which  account  is  receipted 
in  these  words,  "Received  payment  by  David  Talcott's  notes  at  three 
and  four  months. 

In  opposition  to  the  effect  which  it  is  contended,  on  the  part  of  the 
defendant,  should  be  given  to  this  receipt,  the  counsel  for  the  plain- 
tiffs has  relied  principally  on  that  provision  of  our  Civil  Code  by  which 
it  is  declared  that  the  obligation,  by  which  a  debtor  gives  to  the  cred- 
itor another  debtor,  who  obliges  himself  towards  such  creditor,  does 
not  operate  a  novation,  unless  the  creditor  has  expressly  declared  that 
he  intends  to  discharge  his-debtor,  who  has  made  the  obligation.  No 
such  express  declaration,  it  is  said,  has  been  shown  in  this  case,  and 
hence  the  original  contract  remains  in  full  force. 

If  we  were  to  give  to  the  words,  used  in  this  article,  the  strict  and 
literal  construction  contended  for,  it  would  follow  that  no  expression 
used  by  the  creditor  could  operate  &t  novation,  unless  he  expressly  de- 
clared that  he  intended  to  discharge  his  debtor.  This  we  do  not 
think  was  what  the  law  contemplated.  The  object  was  to  prevent 
novation  from  being  inferred  from  the  act,  and  required  in  every  case 
that  the  creditor  should  express  it.  In  what  terms  it  is  immaterial, 
so  that  it  is  expressed ;  whether  by  saying  in  the  language  of  the  Code 
that  the  debtor  is  discharged,  or  by  declaring  that  hereafter  the  debtor 
substituted  will  be  considered  as  sole  debtor,  or  by  acknowledging  in 
any  other  words  that  the  old  obligation  is  extinguished — novation  is 
effected.  The  law  does  not  require  that  any  particular  words  should 
be  used  to  express  the  understanding  of  the  parties,  and  it  would  have 
been  quite  absurd  if  it  had.  This  article  of  our  Code  is  taken,  as  it  is 
well  known,  from,  and  corresponds  with,  the  1275th  article  of  the 
Napoleon  Code,  and  the  interpretation,  we  have  just  given  to  it,  cor- 
responds with  the  opinions  expressed  by  the  tribunals  and  jurists  of 
France. 

Whether  the  words,  used  in  this  receipt,  are  such  as  clearly  mark 
the  intention  of  the  creditor  to  consider  the  old  debt  extinguished,  is 
the  main  question  here.  The  answer  to  this  query,  is  found  in  one 
to  which  there  can  be  but  one  reply  given.  That  is,  whether  pay- 
ment of  a  debt  does  not  extinguish  it.  Here  it  is  not  pretended,  that 
a  certain  thing  was  not  given,  and  received  in  payment;  and  if  it 
were,  we  are  wholly  at  a  loss  to  perceive  how  the  old  debt  could  still 
be  considered  as  in  existence. 

The  argument  for  the  plaintiffs,  seemed  to  rest  principally  on  a 
position,  assumed  by  counsel,  that  when  an  obligation  is  contracted 
payable  in  money,  nothing  else  can  be  a  payment  of  it;  and  that  when 
any  thing  else  is  accepted,  the  obligation  is  suspended,  but  not  extin- 
guished, until  that  which  has  been  received  is  converted  into  money. 
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To  this  doctrine  we  can  by  no  means  assent.  The  most  natural  way 
of  extinguishing  every  obligation  is,  certainly  to  fulfil  one's  promise 
in  giving  the  very  thing  due,  and  this  is,  perhaps,  the  proper  sense  of 
the  word;  Solvere  dicimus  cum  quis  fecit,  quod  facere  promisit. 
But  it  is  clear,  that  in  the  general  acceptation  of  the  word,  it  means 
every  way  by  which  the  creditor  is  satisfied,  or  ought  to  be,  and  the 
debtor  liberated,  and  it  is  equally  clear,  and  of  daily  occurrence,  that 
one  thing  may  be  given  in  place  of  another,  in  payment,  and  that  tf 
accepted,  the  payment  is  good,  and  the  obligation  extinguished. 
Manifest i  juris  est,  rebus  pro  numerate*  pecunia  consentient e  ere- 
ditore  datis,  tolli  paratam  obligationem.  Code,  liv.  8,  tit,  43,  no. 
17;  Pothier,  Traiti  de  Vente,  no.  600;  Toullier,  Droit  Civil  Fran- 
cats,  vol.  7,  lib.  3,  tit.  3,  chap.  5,  no.  46. 

The  author  last  cited,  puts  almost  the  case  now  before  us,  to  illus- 
trate the  effects  of  a  dation  en  paiement,  as  operating  a  novation, 
and  discharge  of  the  present  debt.  If,  says  he,  I  owe  you  a  sum  of 
money,  and  have  given  for  the  security  of  the  debt  a  mortgage,  should 
you  consent  to  receive,  in  payment,  a  tract  of  land,  from  the  moment 
the  sale  is  complete,  the  first  obligation,  with  all  its  accessions,  is 
extinct,  although  you  should  be  afterwards  evicted  of  the  property 
sold.  Toullier,  Ibid.  no.  282.  See  also,  Paillet,  Manuel  de  Droit 
Francais,  5th  Edition,  p.  444,  in  note;  Sirey,  torn.  19,  p.  35. 

Before  concluding,  it  is  necessary  to  notice  the  case  of  Gordon, 
Grant  &  Co.  v.  M acarty,  on  which  so  much  reliance  was  placed.  That 
case  is  by  no  means  similar  to  this;  though  it  is  fresh  within  our  re- 
collection, that  even  then,  we  had  considerable  hesitation  in  deciding 
that  the  receipt  given,  did  not  extinguish  the  old  debt.  It  was  drawn 
up  in  these  words, u  Received  Mr.  Lanusse's  note,  dated  7th  Septem- 
ber, at  six  months  in  our  favor  for  the  above  account."  In  this  there 
was  nothing  expressly  showing,  that  the  note  was  taken  in  payment, 
or  that  it  was  intended  to  extinguish  the  original  debt.  There  ap- 
peared to  be  some  room  to  infer  it  But  as  the  novation  did  not 
clearly  result  from  the  expressions  used,  we  thought  the  case  coming 
within  the  law,  which  forbids  it  being  presumed,  from  the  change  of 
one  debtor  for  another. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  for  the  defendant  with  costs  in  both  courts. 

Carleton,  for  the  plaintiffs. 

Morse,  for  the  defendant. 
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Braiaard  v.  Francis.     II,  N.  S.  150. 

The  mention  in  the  judgment  of  a  court  before  whom  a  debtor  u  discharged,  that  he 

took  the  oath  required  by  law,  is  evidence  of  the  fact 
A  debtor  within  the  prison  bounds,  may  avail  himself  of  the  act  of  1806,  in  favor  of  debtors 

in  ceteoi  custody. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

In  this  case  the  plaintiff,  an  insolvent  debtor,  who  had  been  arrested 
on  a  capias  ad  satisfaciendum  issued  on  a  judgment  in  favor  of  the 
defendant,  made  application  to  the  court  below,  for  the  benefit  of  the 
act  of  the  legislature,  of  the  late  territorial  government,  passed  in 
1808,  for  the  benefit  of  insolvent  debtors  in  actual  custody.  The  de- 
fendant made  opposition  to  his  discharge,  and  judgment  being  ren- 
dered against  her,  she  appealed. 

Two  objections  are  made  to  the  correctness  of  that  judgment  1. 
That  the  plaintiff  was  not  in  actual  custody  of  the  sheriff;  but  had 
obtained  the  prison  bounds  by  giving  security.  2.  That  it  does  not 
appear,  from  the  record,  that  he  took  the  oath  in  open  court  required 
by  law. 

The  case  oomes  up  on  a  statement  of  facts,  in  which  no  mention  is 
made  of  the  appellee  having  taken  the  o*,th,  as  prescribed  by  law: 
but  it  is  stated  in  the  judgment  of  the  court  below,  as  one  of  the 
grounds  on  which  the  order  for  his  discharge  was  based.  It  has  been 
repeatedly  decided  by  this  court,  that  facts  assumed,  by  the  judges 
of  the  inferior  tribunals  in  rendering  their  judgments,  unsupported  by 
any  other  document  or  testimony  on  record,  could  not  be  considered 
as  proved  before  the  Supreme  Court,  in  investigating  a  cause  on  an 
appeal.  This  is  a  general  rule,  and  like  all  such  may  suffer  an  ex- 
ception, which  we  are  of  opinion  exists,  in  the  present  case.  The 
oath  prescribed  by  law  is  to  be  taken  in  open  court;  consequently, 
must  have  been  administered  in  presence  of  the  judge,  and  is  a  fact 
which  originated  before  him,  and  partly  through  his  agency.  As 
no  particular  form  of  certificate  is  required,  on  the  part  of  the  judge 
or  clerk,  to  show  that  such  an  oath  was  actually  taken  by  the  appellee, 
the  statement  of  the  former,  in  the  order  under  which  the  discharge 
took  place,  countersigned  by  the  clerk  of  the  court,  does,  in  our  opinion, 
sufficiently  establish  the  fact,  that  an  oath,  such  as  is  required  by  law, 
was  taken.  Therefore  the  second  cause  of  error,  filed  by  the  appellant, 
does  not  exist 

The  statement  of  facts  shows  that  the  plaintiff,  after  having  been 
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arrested  on  the  capias  ad  satisfaciendum  obtained  the  privilege  of 
the  prison  bounds,  and  by  so  doing,  the  appellant  insists  that,  he  lost 
all  benefits  secured,  by  the  act  above  cited,  to  insolvent  debtors.  In 
support  of  this  position,  her  counsel  relies  much  on  the  first  section 
of  said  act;  and  also  on  a  decision  of  this  court  as  reported  in  6  Mar- 
tin, 570.  In  that  case  it  was  decided  that  an  appeal  may  be  taken 
by  a  plaintiff,  if  a  defendant  in  execution  be  discharged  on  an  habeas 
corpus.  Also  that  if  a  plaintiff  fail  to  make  the  advance  required  by 
law,  for  the  support  of  a  defendant  in  execution,  the  latter  cannot  be 
discharged  ex  parte.  It  is  true,  that  in  coming  to  these  conclusions 
the  court  expressed  an  opinion,  that  the  physical  restraint  by  which 
a  prisoner  is  kept  in  jail  ceases  on  his  obtainingt  he  privilege  of  prison 
bounds,  and  that  he  is  not  afterwards  detained  by  the  sheriff  or  jailor- 
But  in  applying  former  decisions  to  subsequent  cases,  we  must  look 
rather  to  what  has  been  done,  than  to  what  has  been  said.  The 
whole  moral  of  the  case  cited,  amounts  to  no  more  than  this;  that  the 
right  of  a  plaintiff  to  detain  a  defendant  in  prison  on  a  capias  ad  satis- 
faciendum cannot  be  destroyed  by  ex  parte  proceedings,  instituted 
and  carried  on  by  the  latter. 

In  the  case  under  consideration,  the  proceedings  have  not  been  ex 
parte-,  at  least  so  far  as  they  relate  to  the  present  defendant. 

The  question  now  to  be  decided  is,  whether  the  change  of  confine- 
ment of  a  debtor  who  is  imprisoned,  either  on  mesne  process,  or  under 
execution,  by  making  the  restraint  which  holds  him  moral,  rather 
than  physical,  and  extends  the  limits  of  his  prison,  must  necessarily 
deprive  him  of  the  benefit  awarded  to  debtors  in  actual  custody,  as 
provided  by  the  law  above  cited? 

The  intention  of  the  legislature,  as  it  is  to  be  gathered  from  the 
whole  tenor  of  the  act,  was  to  release  from  imprisonment,  debtors 
who  would  surrender  honestly,  and  assign  all  their  property  for  the 
benefit  of  their  creditors.  The  caption  of  the  law  speaks  of  debtors 
in  actual  custody.  The  first  section  adds  the  words,  "  of  the  sheriff 
of  the  Superior  Court;"  and  hence  the  appellant  insists  that,  although 
the  arrest  has  been  made  by  the  officer,  and  the  debtor  actually  im- 
prisoned, yet  if  he  obtain  the  privilege  of  the  prison  bounds,  which 
were  established  by  the  same  act,  he  ceases  to  be  in  the  custody  of 
the  sheriff,  and  thereby  loses  the  benefit  of  a  discharge  from  imprison- 
ment, however  fair  a  surrender  of  his  property  he  may  make.  Ad- 
mitting the  corporal  and  physical  restraint  of  debtors  to  cease,  by 
giving  bond  and  security  for  the  limits  of  the  prison,  the  restraint  of 
their  liberty,  occasioned  by  the  arrest  and  confinement  made  under 
legal  process,  does  not  end.  They  are  still  debtors  in  actual,  not 
fictitious  custody.  The  boundaries  of  the  place  of  confinement  are 
enlarged,  but  they  are  nevertheless  imprisoned;  they  are  in  custody, 
and  whether  the  restraint  be  legal  and  moral,  or  physical  and  personal, 
it  ought  not  to  alter  the  situation  or  claim  of  rights,  according  to  the 
law  made  for  the  benefit  of  "  insolvent  debtors  in  actual  custody." 
Should  a  different  interpretation  be  given  to  this  law,  the  result  would 
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be  cruel  indeed;  and  terribly  oppressive  on  an  unfortunate  debtor, 
who,  after  arrest  and  imprisonment,  still  retained  sufficiently  the 
esteem  and  confidence  of  his  friends  to  obtain  surety  for  the  prison 
bounds;  for,  by  the  act  of  1817,  it  would  seem  that  a  person  once 
imprisoned,  could  not  make  a  voluntary  surrender  of  his  property, 
and  by  that  means,  secure  his  liberty  and  personal  protection  against 
inhuman  and  unavailing  pursuits,  and  persecution  carried  on  by  his 
creditors.  He  would  be  truly  a  prisoner  without  hope;  without  any 
means  or  prospects  of  redemption.  Such  an  interpretation  cannot 
conform  to  the  true  spirit  and  meaning  of  laws  enacted  by  a  wise 
and  humane  legislature. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Locket t,  for  the  plaintiff. 

Henneri)  for  the  defendant 


Clamageran  v.  Degruy,     II,  N.  S,  156. 

PARISH  Court  of  New  Orleans. 

A  creditor  may  oppose  the  election  of  a  syndic  who  is  not  a  cre- 
ditor.   See  Enet  v.  His  Creditors,  4  Martin,  307. 
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Cullen  v.  Coras  d  ah    II.  N.  S.  157, 

»  * 

A  payment  made  to  an  attorney,  who  institutes  a  suit,  but  does  not  proceed,  beyond  the 
service  of  the  citation,  cannot  be  allowed,  without  some  other  evidence  of  its  legitimacy. 

THIRD  District 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

The  judgment  of  the  court  below,  in  this  case,  is  founded  on  a 
report  of  referees;  and  the  only  objection  made  to  its  correctness, 
relates  to  the  rejection  of  a  credit  of  two  thousand  dollars,  claimed  by 
the  appellants,  as  having  been  paid  to  E.  Livingston,  on  a  suit  com- 
menced by  him  against  the  widow,  in  favor  of  some  of  the  creditors 
of  Cullen.  A  copy  of  the  record  of  proceedings,  which  took  place  in 
that  Case,  is  laid  before  the  court;  from  that,  it  appears  to  have  been 
an  action,  the  object  of  which  was  to  compel  an  account  to  be  ren- 
dered. The  suit  does  not  seem  to  have  been  prosecuted  beyond  the 
filing  of  the  petition,  and  service  of  citation.  It  affords  no  evidence 
of  the  petitioners  being  creditors  as  they  allege;  or,  if  they  were,  that 
they  had  any  right  to  take  the  money  belonging  to  the  insolvent's 
estate,  without  any  tableau  of  distributions,  or  order  of  the  judge  to 
pay. 

Under  these  circumstances  we  are  constrained,  however  reluctantly, 
to  adopt  the  opinion  of  the  referees  and  judge  of  the  district  court,  on 
the  subject  of  these  two  thousand  dollars:  they  were  paid  unadvisedly 
or  under  bad  advice,  by  the  widow,  to  a  person  not  authorised  to 
receive  them.  It  is  a  hard  case  on  the  appellants;  but  the  judgment 
of  the  district  court  must  be  affirmed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Morse,  for  the  plaintiff. 

Christy,  for  the  defendants. 
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Torregano  v.  Segura's  Syndic.     II,  N.  S.  158. 

The  endorser  of  a  note  (given  for  the  purchase  of  a  slave,  by  the  maker)  is  by  the 
payment,  subrogated  to  the  vendor's  rights,  and  may  demand  the  rescission  of  the  sale. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  states  that  he  is  the  endorser  of  two  promissory  notes, 
given  by  the  insolvent,  to  secure  the  price  of  two  negroes;  that  before 
their  maturity,  the  vendee  surrendered  all  his  property  to  his  credi- 
tors; that  the  property,  which  in  his  schedule,  he  acknowledges  to 
possess,  consists  of  a  few  negroes  only,  the  value  of  whom  is  not 
equal  to  the  seventh  part  of  the  debts  he  acknowledges,  and  they,  the 
said  negroes,  are  all  of  them  under  the  vendor's  lien,  none  of  them 
being  paid  for;  that  he  apprehends,  that  before  the  appointment  of 
a  syndic,  the  insolvent  may  remove  the  two  slaves,  for  the  payment 
of  whom,  the  plaintiff  endorsed  the  insolvent's  notes;  the  petition  con- 
cludes with  a  prayer  for  a  sequestration  and  further  relief. 

The  slaves  having  accordingly  been  sequestered,  and  the  plaintiff 
in  the  mean  while  paid  one  of  the  notes,  he  filed  a  supplemental  peti- 
tion, stating  that  he  was  thereby  subrogated  to  the  rights  of  the  ven- 
dor, who  had  transferred  all  such  rights  to  him;  prayed  that  the  sale 
of  the  slave,  the  price  of  whom  had  been  paid  by  the  plaintiff,  as  en- 
dorser of  the  note  given  therefor,  might  be  rescinded,  that  he  might 
be  declared  to  be  the  true  owner  of  him,  and  that  he  might  be  ordered 
to  be  surrendered  to  the  plaintiff,  on  his  giving  bond  to  produce  him, 
whenever  the  court  might  order  it  The  court  so  ordered  it,  and  it 
was  accordingly  done. 

The  plaintiff  having  afterwards  paid  the  second  note,  filed  another 
supplemental  petition  relating  to  the  other  negro,  for  the  price  of 
whom,  the  said  note  was  given,  and  the  like  proceedings  were  had. 

The  syndic,  who  was  made  a  party,  filed  his  answer,  averring  the 
plaintiff  had  no  right,  at  the  inception  of  the  suit,  as  he  had  then  paid 
neither  of  the  notes;  that,  on  the  failure,  which  had  then  already 
taken  place,  the  slaves  had  been  surrendered  to  the  insolvent's  credi- 
tors, and  thereby  they  acquired  the  right  to  have  them  sold  by  their 
syndic,  and  the  price  distributed  among  them,  according  to  law;  the 
answer  concluded  with  a  prayer  that  they  might  be  ordered  to  be  de- 
livered to  him  for  this  purpose. 

There  was  judgment  for  the  defendant,  and  the  plaintiff  appealed. 

It  is  urged  that,  although  the  plaintiff,  as  endorser,  was  bound  in 
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solido,  with  the  vendee,  he  is  nevertheless  a  third  party,  as  regards 
the  contract,  and  does  not  become  subrogated  to  the  rights  of  the 
vendor,  unless  this  be  expressed,  as  a  notarial  act,  at  the  time  of  the 
payment.  Civil  Code,  288,  art.  150'.  Farther,  that  without  this  formal 
subrogation,  the  plaintiff  could  not  have  had  apparajada  execution, 
because  there  would  be  no.  transfer  of  the  judgment,  which  the  act 
of  mortgage  imports;  neither  can  he  bring  the  action  of  rescission, 
because  he  is  not  a  party  to  the  sale,  and  were  it  rescinded,  the  title 
would  rest  to  the  vendor,  so  that  the  plaintiff  would  have  no  benefit 
ihereby. 

The  article  of  the  Code  relied  on,  relates  only  to  the  conventional 
subrogation.    The  next  (151)  speaks  of  the  legal. 

There  we  find  that  this  subrogation  takes  place  for  the  benefit  of 
him,  who  being  bound  with  others,  or  for  others,  for  the  payment  of 
the  debt,  has  an  interest  to  discharge  it. 

Here  the  plaintiff  was  bound  for  the  insolvent,  and  had  therefore 
an  interest  in  discharging  it,  lest  he  might  be  sued  and  interest  might 
accumulate. 

The  subrogation  is  of  the  right  of  the  creditor,  not  against  the 
debtor  only,  but  also  against  the  securities;  Civil  Code,  188,  art.  149 
and  152;  and,  like  a  transfer  of  the  debt,  it  includes  every  thing  which 
is  accessary  thereto,  as  securityship,  privileges  and  mortgages.  Ibid. 
368,  art.  124. 

The  rescission  of  the  sale  is  a  means  of  securing  the  payment, 
which  the  vendor,  the  creditor  of  the  price  has;  this  right  is  an  acces- 
sary of  the  claim,  and  would  pass  by  the  sale  or  transfer  of  it  The 
subrogation  has,  in  our  opinion,  the  same  effect. 

The  insolvent's  creditors,  by  the  cession,  received  the  right  to  the 
slaves  cum  onere. 

The  plaintiff,  being  legally  subrogated  to  the  vendor,  may  exercise, 
for  his  own  benefit,  the  action  of  rescission,  in  the  same  manner  as 
the  vendor  might,  for  he  acquired,  by  the  subrogation,  all  the  rights  of 
the  latter.  This  cannot  work  injury  to  any  one;  none  to  the  creditor, 
who  preferred  the  payment  of  the  price,  to  the  rescission  of  the  sale; 
none  to  the  vendee,  for  the  exercise  of  this  right  is  of  the  nature  of 
the  contract  of  sale;  none  to  the  creditors  of  the  insolvent;  for  it  is 
immaterial  to  them  whether  the  vendor,  or  his  transferee,  conven- 
tionally or  legally,  exercise  the  right  of  rescinding  the  sale. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
sale  be  rescinded,  avoided  and  annulled,  for  the  benefit  of  the  plaintiff; 
and  that  he  recover  costs  in  both  conrts. 

Morel,  for  the  plaintiff. 

Seghers,  for  the  defendant. 
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Huinmin  v.  Jones.     II,  N.  S.  163. 

FIRST  District. 

Ruled,  that  the  District  Court  cannot  proceed  in  a  suit  against  a 
debtor  who  has  obtained  a  stay  of  proceedings  from  the  Parish  Court 
of  New  Orleans. 


Cole  v.  Louisiana  Insurance  Company.     II,  N.  S.  165. 

PARISH  Court  of  New  Orleans. 

The  question  of  the  seaworthiness  of  a  vessel  insured,  decided  by 
a  jury,  will  not  be  needlessly  opened  by  this  court. 
Insurance  may  be  made  on  freight  to  be  carried. 


Euhn  et  ah  v.  Abat  et  ah     II,  N.  S.  168. 

PARISH  Court  of  New  Orleans. 

The  sureties  of  an  auctioneer  are  liable  for  the  value  of  goods,  sold 
by  him  and  a  person  whom  he  has  associated  to  his  business. 

If  a  suit  be  brought  against  the  principal  and  his  sureties  and  he  fail 
in  the  meanwhile,  judgment  may  well  be  taken  against  the  sureties. 
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Doubrere  v.  Grillier's  Syndics.     II,  N.  S.  171. 

When  it  is  shown  by  circumstances,  dehors  the  act,  sous  seing  prive,  that  it  was 
executed  according  to  its  purport,  it  will  have  effect  against  third  persons,  from  the 
day  of  its  execution. 

So,  when  possession  has  followed  the  execution. 

•    PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 
The  petitioner  states  that  previous  to  the  year  181 9,  he  was  a  slave, 
the  property  of  Louis  Doubrere  of  this  city;  that  by  the  indulgence 
of  his  master,  the  assistance  of  some  friends,  and  his  own  industry,  he 
acquired,  and  was-  intrusted  with  means  to  purchase  his  freedom. 
That  a  certain  Pierre  Grillier,  also  of  the  city,  voluntarily  undertook 
to  effect  this  object,  and  purchased  the  petitioner  from  his  former 
master  for  the  sum  of  one  thousand  eight  hundred  dollars,  which  sum 
was  paid  to  said  Grillier  for  that  purpose,  by  the  petitioner;  that  he 
was  emancipated,  and  ever  since  that  time  has  enjoyed  his  freedom, 
until  on  the  failure  of  his  last  master,  he  had  been  sequestered  as  mak- 
ing a  part  of  his  property,  and  thrown  into  prison.  He  concludes  by 
praying  that  a  decree  may  be  rendered,  establishing  his  right  to  be 
free,  that  he  be  liberated  from  imprisonment,  and  that  he  should  have 
such  other  relief  as  his  case  may  require. 

The  defendant  answers  by  a  general  denial  of  all  the  allegations 
just  mentioned. 

On  this  issue,  evidence  both  oral  and  written,  was  given  on  the 
trial  in  the  court  below.  The  written  consisted  of  two  receipts,  one 
dated  May,  1819,  the  other  in  October  of  the  same  year,  by  which  it 
appears  that  seventeen  hundred  dollars  were  paid  by  the  plaintiff  to 
his  former  master.  In  the  receipt  signed  by  Grillier,  these  expressions 
are  found,  "Recu  de  Mr.  Louis,  la  somme  de  quatorze  cens  gourdes, 
en  especes,  a  valoir  sur  la  somme  de  dix  huit  cen  gourdes,  qu'il  doit, 
pour  son  achat  personnel,  e'est  a  dire  pour  sa  propre  liberty." 

Also,  a  license  from  the  collector  of  the  port  of  Orleans,  dated  the 
3d  September,  1821;  in  which  the  plaintiff  was  authorised  to  carry- 
on  trade  in  a  coasting  vessel  called  Theresa,  and  the  books  of  the 
custom  house,  showing  that  Grillier  signed,  assurety,  the  bonds  then 
furnished  by  the  petitioner,  as  a  freeman,  to  obtain  this  license. 

The  oral  evidence,  it  is  unnecessary  to  state  in  detail.  It  went 
strongly  in  confirmation  of  the  result  furnished  by  the  written — that 
a  contract  had  existed  between  the  master  and  slave,  for  the  freedom 
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of  the  latter,  that  payment  had  been  made,  and  that  the  plaintiff  was 
in  the  actual  exercise  of  his  freedom. 

From  this  statement  it  is  seen,  that  the  cause  presents  a  question 
of  the  greatest  importance  to  the  petitioner,  and  of  no  inconsiderable 
magnitude  to  the  public,  and  it  is  this;  u  whether  all  bona  fide  con- 
tracts, of  immovable  property  or  slaves,  made  sous  sting  prive,  are 
void  against  creditors,  and  can  be  set  aside  by  them,  in  case  of  the 
insolvency  of  their  debtor. 

The  affirmative  of  this  proposition  seemed  so  startling,  and  to  lead 
to  consequences  so  destructive  of  confidence  and  good  faith  in  dealings 
between  men,  that  when  first  mentioned,  it  appeared  to  us  wholly- 
untenable;  yet  when  examined  closely  it  cannot  be  disguised,  that  it 
is  one  of  very  serious  difficulty,  and  on  which  it  is  not  surprising  a 
difference  of  opinion  is  found  to  exist. 

The  counsel,  who  has  argued  in  support  of  it,  has  relied  principally 
on  that  passage  of  the  Code,  which  treats  of  the  alienation  of  immov- 
able property,  and  by  which  it  is  provided  that  neither  the  sale  nor 
hypothecation  of  it  shall  affect  third  parties,  (tiers,)  unless  the  act  is 
recorded  in  a  public  office;  and  third  parties,  it  is  contended,  are  all 
persons  who  do  not  sign,  or  assist  at  the  confection  of  the  instrument, 
which  is  opposed  to  them. 

As  nothing  in  this  record  shows  that  any  of  the  creditors  of  the 
insolvent,  had  acquired  either  mortgage  or  privilege  on  his  real  estate, 
previous  to  his  failure,  or  stand  in  the  character  of  second  purchasers 
by  public  act;  we  are  saved  the  necessity  of  going  into  a  perplexing 
and  difficult  question,  in  relation  to  the  rights  of  persons  so  circum- 
stanced) and  those  who  hold  under  acts  sous  seing  prive.  Those 
who  are  curious  to  obtain  information  on  this  point,  can  consult  the 
learned  disquisition  of  Merlin  and  Toullier,  on  the  articles  of  the  Na- 
poleon Code,  which  are  similar  to  ours,  and  in  regard  to  the  true  con- 
struction of  which,  these  eminent  jurists  are  found  in  direct  opposition 
to  each  other.  Merlin9 s  Questions  de  Droit,  (3d  Ed.)  vol.  6,  185; 
Toullier,  Droit  Civil  Francois,  vol.  10,  Appendix. 

Our  inquiry  here,  is  confined  to  the  rights  of  persons  who  are  not 
second  purchasers,  and  who  do  not  possess  either  privilege  or  mort- 
gage on  the  thing  sold;  who  are  in  fact  merely  simple  or  chirographary 
creditors.  How  a  bona  fide  sale  by  their  debtor,  J'ol/owed  by  delivery, 
can,  in  any  respect,  injure  them,  we  have,  after  much  reflection,  been 
totally  at  a  loss  to  discover.  It  gives  those  persons  with  whom  they 
have  contracted, no  false  credit;  consequently  does  not  lead  them  into 
error,  as  to  his  means.  It  does  not  diminish  the  fund,  out  of  which 
they  are  to  be  paid;  for,  if  the  contract  is  a  fair  one,  the  object  received 
represents  in  the  mass  of  the  property,  that  which  was  alienated. 
Whence  then  is  the  right  derived  to  set  the  sale  aside?  We  are  told 
in  the  article  of  our  Code,  already  cited,,which  says  that  the  sale  shall 
only  have  effect  against  third  persons,  from  the  day  it  is  enregisterecL 
But  that  article,  when  attentively  examined,  uses  language  which 
furnishes  a  key  to  the  meaning  with  which  the  legislature  used  the 
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expression  "not  parties  to  the  act/*  and  repels  the  construction  now 
attempted  to  be  put  on  these  words.  The  provision  reads  thus:  "  The 
sale  of  any  immovable,  or  slave,  made  under  private  signature,  shall 
have  effect  to  the  prejudice  of  persons  not  parties  to  it,  only  from  the 
day  said  sale  was  registered  in  the  office  of  a  notary."  Now,  from  the 
best  view,  which  we  have  been  able  to  take  of  this  matter,  we  repeat 
that  we  are  unable  to  see  what  prejudice  it  works  to  the  creditors  to 
consider  the  contract  as  good,  unless  we  should  consider  it  a  prejudice  to 
them,  that  they  cannot  make  an  honest  purchaser  give  up  what  he  has 
bought,  and  come  on  the  estate  for  the  price.  But  this  was  surely 
not  what  the  legislature  meant.  Had  it  been  contemplated  by  them, 
that  every  act  should  be  considered  as  working  an  injury  to  the  credi- 
tor, when  he  could  be  benefited  by  avoiding  it,  language  more  une- 
quivocal would  have  been  resorted  to.  There  is  a  clear  distinction 
in  reason,  as  there  is  certainly  one  in  law,  between  that  which  occa- 
sions you  a  /o#£,and  that  which  prevents  you  from  gaining;  between 
the  rights  of  him  who  claims  the  right  to  set  aside  an  act  damno  vi- 
tando,  and  he  who  seeks  to  annul  it  lucro  cap  tan  do.  Supposing 
this  sale  had  never  been  made,  the  condition  of  the  persons  now  seek- 
ing to  annul  it,  would  not  in  any  point,  important  to  their  interests, 
be  at  all  changed.  True  it  is  the  insolvent  would  have  had  the  slave 
in  his  possession,  but  then  he  would  not  have  had  the  seventeen  hun- 
dred dollars,  he  received  for  him.  There  is  not  a  shadow  of  pretext 
then,  for  saying  that  it  is  giving  effect  to  this  contract  to  their  preju- 
dice, to  refuse  them  the  right  to  set  it  aside.  We  think  that  by  the 
expressions  (tiers)  third  parties,  were  meant,  those  who  subsequently 
to  the  sale  under  private  signature,  acquired  a  specific  right  in,  or 
lien  on,  the  thing  alienated,  and  what  would  be  the  effect  even  of  that 
right,  when  opposed  by  a  sa\e,sous  seingprive  accompanied  by  pos 
session,  we  will  examine  when  the  cases  arise,  as  that  now  before  us 
presents  difficulties  enough  without  seeking  those  which  do  not  belong 
to  it.  The  correctness  of  the  position,  we  assume,  in  relation  to  this 
case,  we  think  will  be  in  some  measure  illustrated  by  supposing,  that, 
before  the  insolvency  of  the  debtor,  an  action  was  brought  by  a  simple 
creditor,  to  set  aside  a  sale  made  by  his  debtor,  merely  because  it  was 
passed  under  private  signature.  Could  such  an  action  be  maintained? 
If  it  can,  it  is  strange  that  no  trace  of  such  a  suit  ever  having  been 
instituted  can  be  found;  at  least  our  researches  have  not  led  us  to  any. 
We  had  thought,  indeed,  until  this  matter  was  stirred,  that  the  rights 
of  creditors,  who  had  no  lien  on  the  estate  of  their  debtor,  were  limited 
to  those  contracts  which  had  been  entered  into  with  an  intention  to 
defraud  them.  An  opinion  which  is  strongly  fortified  by  that  article 
of  our  Code,  which  in  legislating  on  the  effect  which  contracts  have 
against  persons,  not  parties  to  them,  states,  that  the  creditor  may  attack 
the  acts  of  his  debtor  done  in  fraud  of  his  rights.  Expressions  which 
would  seem  to  denote  almost  as  clearly  as  if  stated  in  affirmative 
terms,  that  they  could  not  set  aside  acts,  which  were  not  made  in 
fraud  of  their  rights,  and  in  further  support  of  this  position,  we  may 
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Temark  that  no  writer,  that  we  have  been  able  to  consult,  .carries  the 
doctrine  any  further,  and  upon  principle  the  limitation  seems  to  us 
not  only  just  but  necessary.  If  then  this  nght  does  not  exist,  before 
the  insolvency  of  the  debtor  is  declared,  does  that  circumstance  confer 
it?  We  are  of  opinion  it  does  not.  The  only  change,  which  it  makes 
in  the  privileges  conferred  by  law  on  those  to  whom  the  bankrupt 
may  be  indebted  is,  that,  after  this  event,  they  are  obliged  to  exercise 
collectively,  through  the  medium  of  their  common  mandataries,  the 
syndics,  the  rights  which  they  possessed,  and  might  have  individually 
put  in  force,  antecedent  to  the  failure. 

The  strongest  argument  against  the  opinion  jus;  expressed,  is  that 
which  is  drawn  from  the  well  known  principle  of  law,  that  acts 
under  private  signature  have  no  date  against  third  parties;  giving  its 
full  force,  this  case  would  then  stand  thus;  the  creditors  find  a  legal 
title,  in  the  insolvent,  to  the  plaintiff,  vested  by  a  public  sale.  They 
have,  consequently,  a  right  to  consider  him  a  part  of  the  property 
surrendered,  and  as  such  take  him  into  possession,  unless  that  title  is 
divested  by  some  act,  previous  to  the  failure.  That  which  is  opposed 
to  them,  has  no  date,  but  from  the  time  it  is  set  up  in  the  suit  now 
pending,  and  therefore  can  have  no  effect,  because  it  must  be  con- 
sidered as  made  after  the  cession. 

If  the  rule  we  have  just  referred  to  were  universal  and  unbending 
in  its  application,  there  would  perhaps  be  great  weight  in  this  objec- 
tion. But  that  rule,  like  every  other  general  one,  has  its  exceptions; 
one  of  these  is,  that  whenever  it  is  proved  by. circumstances,  dehors 
the  act,  that  it  was  executed  according  to  its  purport,  it  will  have 
effect  against  third  persons  from  the  day  it  was  really  executed. 
Fothier  tells  us,  that  though  you  cannot  set  up  a  sale  sous  seing  prive, 
against  a  judgment  creditor,  who  had  levied  his  execution  on  the 
object  conveyed  by  it,  because  as  to  him  it  has  no  date  antecedent 
to  the  attaching  of  his  right,  yet  if  you  prove  the  death  of  the  vendor 
to  have  happened  long  before,  you  may  successfully  oppose  it  to  the 
execution;  because  the  danger  of  fraud  by  antedating  is  completely 
removed.  Another  exception  which  the  same  author  gives,  is,  where 
possession  has  followed  the  execution  of  the  instrument.  Toullier, 
who  cites  these  examples,  and  approves  of  them,  states  that  the 
1328th  article  of  the  Napoleon  Code,  (which  corresponds  with  the 
224th  of  ours,  page  306,)  is  not  considered  as  having  wrought  any 
change  in  this  doctrine.  Pothier,  Traitt  des  Obligations,  no.  715; 
Ibid,  de  la  Prescription,  no.  99;  Toullier,  Droit  Civil  Francois,  liv. 
2,chap.  6,  sec.  1,  nos.  240,  241,  242  and  243. 

This  case  comes  completely  within  the  reasons  of  these  exceptions. 
The  existence  of  the  agreement,  on  which  the  petitioner  relies,  ante- 
cedent to  the  insolvency  of  the  master,  is  proved  here  by  the  personal 
exercise  of  the  rights  of  a  freeman,  from  the  time  when  the  agree- 
ment produced  was  executed. 

We  need  not  notice  the  various  bills  of  exceptions,  taken  to  the 
introduction  of  the  parol  evidence,  because  our  conclusions  would  be 
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the  same  on  the  written.  As  to  the  objection  made  to  the  introduc- 
tion of  the  documents  from  the  custom-house,  we  think  it  quite  un- 
tenable. They  made  a  part  of  the  rerum  gestarum,  and  were  clearly 
good  evidence  to  show  that  the  petitioner  was  in  the  actual  enjoy- 
ment of  his  freedom  in  the  presence  of  his  former  master. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided,  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  on  the  payment  of  the 
plaintiff,  of  the  sum  of  one  hundred  dollars,  being  the  balance  of 
the  price  due  by  him  to  his  former  master,  he  be  released  from  the 
sequestration  granted  in  this  case,  and  discharged  from  confinement, 
and  that  the  creditors  of  Grillier  be  perpetually  enjoined  from  claim- 
ing the  petitioner  as  a  slave.  It  is  further  ordered,  adjudged  and 
decreed,  that  the  defendant  pay  costs  in  both  courts. 

Morse,  for  the  plaintiff. 

Moreau9  for  the  defendant 


Breedlove  et  al.  v.  Wamack.     II,  N.  S.  181. 

EIGHTH  District. 

This  case  turns  on  a  question  of  fact,  whether  the  defendant  did 
not  instruct  the  plaintiffs  to  sell  certain  cotton  for  cash.  A  verdict 
has  found  that  question  against  the  plaintiffs,  and  they  made  no 
attempt  to  set  it  aside  in  the  district  court.  The  circumstance  of  the 
testimony  being  taken  by  depositions,  places  this  case  before  us  in  a 
more  favorable  light  for  the  plaintiffs,  than  it  would  be  if  the  jury 
had  heard  it  ex  ore  testium,  as  they  would  then  have  an  advantage 
which  we  should  not. 

Commission  merchants  must  act  in  strict  conformity  to  the  orders 
of  their  employers,  and  if  they  fail,  courts  cannot  avert  the  conse- 
quences of  their  inattention;  but  if  the  employer  does  not  avail  him- 
self of  the  advantage  this  inattention  gives  him,  and  he  approve  of  a 
contract  evidently  made  for  his  best  advantage,  though  not  strictly 
according  to  order,  he  cannot  be  allowed  to  recall  his  approval  and 
insist  on  the  flesh.  The  plaintiffs  having  announced  the  failure  of 
the  vendees  of  the  cotton,  and  expressed  a  hope  that  within  six 
months  the  whole  or  part  of  the  money  would  be  obtained,  the  defen- 
dant replied,  not  that  he  considered  the  sale  as  made  contrary  to  his 
orders,  and  consequently  for  the  plaintiffs'  account,  but  desired  that 
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if  their  hopes  were  realised,  the  money  received  might  be  laid  out  in 
goods  for  him.  Now,  if  a  part  of  the  debt,  as  was  hinted,  had  been 
received  from  the  insolvent's  syndic,  no  matter  how  small,  and  this 
part  had  enabled  the  plaintiffs  to  purchase  the  goods  called  for  by  the 
defendant  and  sent  to  him,  the  plaintiffs  might  perhaps  have  success- 
fully contended  that  the  sale  had  been  approved,  not  thrown  upon 
their  hands.  Cases  may  be  in  which  the  owner  of  goods,  not  strictly 
sold  according  to  order,  may  think,  and  find  too,  that  his  interest  is  to 
approve  the  sale.  It  is  possible  that  a  vendee,  who  may  have  sus- 
pended his  payments,  may  be  a  more  eligible  debtor  than  the  party 
who  effected  the  sale.  The  owner  of  the  goods  has  his  choice,  but 
one  choice  only.     His  election  concludes  him. 

In  the  present  case  had  the  plaintiffs  received  the  partial  payment 
they  had  hinted  at,  employed  it  in  the  purchase  of  goods  called  for, 
and  had  the  defendant  received  those  goods,  the  sale  would  certainly 
be  approved  and  the  plaintiffs  discharged,  even  if  the  estates  of  the 
insolvents  yielded  no  further  dividend.  Had  the  goods,  so  sold  and 
sent,  been  lost,  without  any  fault  in  the  plaintiffs,  it  is  not  very  clear 
the  consequence  would  not  be  the  same:  and  why  all  this?  Because 
the  defendant's  letter  would  be  evidence  of  his  intention  to  receive 
his  claim  from  the  estate  of  the  vendees,  and  consequently,  of  a  ratifi- 
cation of  the  sale.  It  is  not  clear  that,  if  it  would  be  in  either  of  these 
cases,  it  is  not  in  the  present,  not  clear  enough  to  induce  us  to  consider 
the  verdict  as  conclusive. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  the  verdict  set 
aside  and  the  case  remanded  with  instructions  to  the  judge  to  have  it 
submitted  to  a  jury,  as  if  no  verdict  had  been  given.  It  is  further 
ordered,  that  the  costs  of  this  appeal  be  borne  by  the  defendant  and 
appellee. 

M9  Caleb,  for  the  plaintiffs. 

Preston,  for  the  defendants. 


Chalmers  et  aL  v.  Vignaud's  Syndic.     II,  N.  S.  189. 

PARISH  Court  of  New  Orleans. 

A  lease  at  will  may  be  determined  by  tenant  after  the  notice 
required  by  law,  Civil  Code,  314,  art.  11,  by  tendering  the  keys  and 
the  rent. 
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Ramos  v.  Bringier.     II,  N.  S.  1 92. 

It  is  not  a  good  ground  of  challenge  to  the  array  that  more  jurors  were  drawn,  than  the 

law  directs. 
A  challenge  to  the  poll  of  the  individuals  improperly  drawn,  is  the  legal  remedy. 

SECOND  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  issue  joined  in  this  case  was  by  the  pleadings  submitted  to  the 
country,  and  on  a  jury  being  called  to  try  it,  the  defendant  challenged 
the  array,  on  the  ground  that  forty-nine  persons  had  been  drawn  and 
placed  on  the  venire,  instead  of  the  number  prescribed  by  law.  The 
judge  overruled  the  exception,  and  judgment  being  given  on  the 
merits  against  the  defendant,  he  appealed. 

In  support  of  his  objection  he  has  relied  on  the  law  prescribing  the 
mode  of  selecting  jurors  in  our  courts,  which  prescribes,  "  that,  thirty 
days  before  each  session  of  the  court,  the  clerk  of  the  district,  in  pre- 
sence of  two  justices  of  the  peace  of  the  vicinity,  shall  draw  out  of 
the  boxes  a  number  of  ballots  proportionate  to  the  number  of  indivi- 
duals composing  the  list  of  the  parish,  so  that  the  whole  number  shall 
amount  to  forty-eight.     2  Murtin's  Dig.  520. 

The  district  judge,  in  the  opinion  delivered  by  him  on  the  objection, 
seemed  to  consider  that  by  the  terms  of  the  statute,  a  less  number 
than  forty-eight  would  not  form  a  legal  panel,  but  there  was  nothing 
in  it  which  prohibited  a  greater  number  from  being  drawn  and  sum- 
moned. In  this  opinion  we  are  unable  to  concur.  We  think  that 
neither  more  nor  less  can  be  selected — that  the  directions  of  the  sta- 
tute must  be  pursued.  The  poiicy  of  our  law,  on  this  subject,  is  to 
prevent  as  far  as  possible  partiality  in  the  selection  of  jurors,  by  de- 
priving the  persons  who  make  it  of  any  discretion  in  the  choice,  and 
compelling  them  to  select  by  ballot.  It  would  be  completely  defeat- 
ing this  policy  to  sanction  the  course  pursued  in  the  present  case. 
For,  if  we  were  to  hold  that  one  more  than  the  legal  number  could 
be  added,  we  should  on  the  same  principle  be  obliged  to  say  that  fifty 
or  more  additional  persons  might  be  selected;  by  this  means  placing 
it  in  the  power  of  the  justices  and  the  clerk  to  continue  drawing  out 
names  from  the  boxes,  until  they  reached  those  whom  they  wished 
to  make  jurors  at  the  ensuing  term  of  the  court. 

The  next  question  is  how  this  error  is  to  be  taken  advantage  of,  and 
what  are  the  effects  of  it  on  this  particular  case.    The  counsel  in  the 
court  below,  considering  that  the  drawing  of  one  more  than  the  num- 
ber prescribed  by  law,  rendered  it  impossible  to  select  a  legal  jury  out 
Vol.  II.— 54 
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of  the  forty-eight  who  were  properly  chosen,  challenged  the  array.  In 
this  they  were  clearly  mistaken;  had  indeed  the  number  been  less  than 
that  directed  by  the  statute,  this  would  have  been  the  proper  excep- 
tion, because  it  would  have  been  impossible  to  have  had  a  jury  such 
as  the  law  had  provided  for  suitors  at  that  court.  The  objection  then 
would  have  been,  that  means  were  not  afforded  to  make  a  proper 
choice,  consequently  the  party  had  a  right  to  object  to  any  and  all 
who  were  presented,  and  this  he  could  only  do  through  a  challenge 
to  the  array.  But  in  the  case  before  us,  the  exception  has  no  such 
ground  for  its  support.  The  whole  number  prescribed  by  the  statute 
was  drawn,  the  same  persons  were  summoned,  and  attended  as  if  the 
error  of  selecting  an  additional  person  had  not  been  committed.  What 
then  was  the  injury?  That  a  juror  was  added  illegally  to  the  list  What 
was  the  remedy?  A  challenge  to  the  poll,  if  the  individual  thus  im- 
properly chosen  were  offered  to  try  the  case. 

The  opinion  is  supported  by  the  following  citations  and  authori- 
ties: 

At  common  law,  in  civil  cases,  the  sheriff  might  have  returned  above 
twenty-four, if  he  pleased,  and  therefore  by  the  statute  of  Westminster, 
2,  chap.  38,  it  is  recited,  That  whereas  the  sheriffs  were  used  to  sum- 
mon an  unreasonable  multitude  of  jurors,  to  the  grievance  of  the  peo- 
ple, it  is  advised  that  thenceforth  in  one  assize  no  more  shall  be 
returned  than  twenty-four.     3  Bac.  Abr.  740. 

Therefore,  if  twenty-five  are  returned,  and  the  twenty-fifth  is  sworn 
and  tried  the  cause,  it  is  bad;  but  it  would  be  otherwise  if  the  jury 
was  composed  of  twelve,  taken  from  the  first  twenty-five.  Cro. 
James,  647. 

In  this  case,  the  record  shows  that  the  forty-ninth  person  was  not 
put  on  the  jury,  but  that  twelve  persons  out  of  the  first  forty-*ight 
tried  the  issue.  We  are,  therefore,  clear  there  was  no  error  in  the 
proceedings,  and  that  it  is  our  duty  to  affirm  the  judgment  of  the 
district  court,  with  costs. 

Dumoulin,  for  the  plaintiff. 

Randall,  for  the  defendant. 


Gilly  et  al  v.  Logan-     II,  N.  S.  1 96. 

FIRST  District. 

This  case  turned  on  a  question  of  fact,  chiefly.    It  was  decided 
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that  a  factor  who  sells  at  sixty  days  cannot  excuse  his  neglect  to 
demand  payment  at  the  expiration  of  that  time  by  showing  that  it 
was  his  practice  not  to  call  for  a  note  until  the  amount  sold  was  suf- 
ficient to  render  it  necessary,  and  then  take  it  at  sixty  days. 

rffso,  that  a  factor  purchasing  goods  for  his  principal,  which  he 
promises  to  ship  him,  cannot  afterwards  cancel  or  renounce  the  sale. 

Defendants  in  this  case,  who  were  the  principals,  pleaded  in  com- 
pensation 1500  dollars  damages  suffered  by  them  by  the  acts  of 
plaintiffs,  their  factors.  It  was  now  urged,  that  as  tbe  plaintiffs  have 
failed  to  establish  any  demand  at  all,  there  can  be  no  set-off  as  com- 
pensation, therefore  no  balance  after  the  compensation  has  destroyed 
the  original  claim — but  the  district  judge  thought  that  the  law  has 
prescribed  a  remedy  for  them  by  the  way  of  reconvention,  wherein 
he  was  correct. 


Maxwell  v.  Walker  et  al.     II,  N.  S.  211. 

FOURTH  District. 

The  defendant  is  entitled  to  oyer  of  the  instrument  sued  on,  even 
when  he  has  not  answered  within  the  ten  days,  provided  no  judg- 
ment by  default  have  yet  been  taken. 


Desblieux  v.  Darbonneaux.     II,  N.  S.  215. 

If  the  vendee  promise  to  pay  the  price  to  the  vendor  of  his  own  vendor,  he  cannot  delay 
the  suit  of  the  first  vendor,  till  he  obtain  judgment  against  his  immediate  or  second 
vendor,  on  an  alleged  deficiency  in  the  quantity  of  the  land  sold  him. 

SECOND  District 
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Mabtin,  J.  delivered  the  opinion  of  the  court 

The  plaintiff  states  he  sold  a  tract  of  land  to  Mrs.  Savoie,  who 
before  she  paid  the  purchase  money,  sold  it  to  the  defendant,  who  in 
the  deed  of  sale,  bound  himself  to  pay  the  plaintiff  the  sum  of  2500 
dollars,  in  two  instalments,  one  of  which  has  since  become  payable. 
The  petition  concludes  with  a  prayer  for  judgment  and  a  sale  of  the 
premises. 

The  answer  admits  the  defendant's  purchase,  but  alleges  there  was 
a  deficiency  of  more  than  one  twentieth,  in  the  quantity  of  land  sold; 
wherefore  he  has  a  right  to  the  rescission  of  the  sale,  or  a  diminution 
of  the  price,  and  he  accordingly  brought  a  suit,  against  his  vendor, 
which  is  still  pending  and  undetermined. 

When  the  cause  was  called  for  trial,  the  defendant  on  an  affidavit 
of  the  truth  of  the  facts  alleged  in  the  answer,  and  of  his  inability  to 
go  safely  to  trial  till  the  determination  of  his  suit  against  his  vendor, 
prayed  for  a  continuance,  which  being  denied,  he  took  a  bill  of  ex- 
ceptions. 

There  was  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

In  the  answer  to  the  petition  of  appeal,  the  plaintiff  alleges  error  to 
his  prejudice,  and  prays  that  the  judgment  be  so  amended,  as  to  decree 
a  sale  of  the  premises,  that  the  plaintiff  may  thereby  be  paid  with 
privilege. 

The  defendant  and  appellant  complains  only  of  the  denial  of  the 
continuance. 

It  does  not  appear  to  us  that  the  continuance  was  improperly  de- 
nied. If  the  deficiency  of  measure  affect  the  plaintiff's  right,  the  de- 
fendant might  have  made  him  a  party  to  the  suit  he  brought  against 
Madame  Savoie  or  he  might  have  shown  this,  at  the  trial  of  the  pre- 
sent cause,  and  if  necessary,  have  made  Madame  Savoie  a  party 
to  it. 

The  plaintiff  could  not  be  concluded  by  any  judgment  the  present 
defendant  might  obtain  in  the  suit  he  has  instituted,  and  if  he  had 
obtained  one,  it  could  not  destroy  a  right  of  the  plaintiff,  who  was  not 
a  party  to  the  suit,  and  who  consequently,  would  oppose  its  admission 
as  evidence  in  the  present  suit. 

It  would  have  been  idle  to  grant  a  continuance  to  the  defendant, 
to  give  him  time  to  obtain  a  judgment,  which  could  not  be  used  in 
the  present  suit. 

The  district  court  erred  in  denying  to  the  plaintiff,  a  judgment  de- 
creeing that  the  plaintiff  should  be  paid  by  the  sale  of  the  premises, 
as  a  privileged  mortgagee. 

Damages  are  prayed  as  in  a  frivolous  appeal;  whether  the  present  be 
one  of  that  kind  or  not,  as  the  plaintiff  derives  an  advantage  by  it,  in 
having  the  judgment  amended,  he  cannot  say  that  it  works  any  injury 
to  him;  and  where  there  is  no  injury,  damages  cannot  be  awarded. 

It  is.  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  and  proceeding 
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to  give  such  a  judgment  as  in  the  opinion  of  this  court,  ought  to  have 
been  pronounced  by  the  judge  a  quo,  it  is  ordered,  adjudged  and 
decreed,  that  the  plaintiff  recover  the  sum  of  fifteen  huhdred  dollars, 
with  interest  from  the  first  of  April,  1823,  and  costs,  as  a  privileged 
mortgagee  of  the  premises,  and  costs  in  both  courts. 


54* 
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EASTERN  DISTRICT,  MARCH  TERM,  1824. 


Gassiot  v.  Gicquel.     II,  N.  S.  218. 

PARISH  Court  of  New  Orleans. 

Held,  a  minor  above  the  age  of  puberty  must  be  assisted  in  his 
suit  by  a  curator,  and  if  he  be  not,  the  circumstance  may  be  assigned 
as  error,  apparent  on  the  face  of  the  record  on  the  appeal.  In  this 
case  the  suit  was  stated  in  the  petition  to  be  brought  with  the  advice 
and  consent  of  one  Annette  Laine,  a  f.  w.  c.,  who  assisted  the  minor. 
She  was  condemned  to  pay  the  costs. 


Eshom  v.  Lamb  et  al.     II,  N.  S.  219. 

THIRD  District. 

The  district  judge  had  discharged  Lamb  from  arrest,  on  the  ground 
that  he  was  held  to  bail  on  a  supplemental  petition.  Judgment 
reversed. 
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Accinelli  v.  Syndics  of  Menard.     II,  N.  S.  222. 

A  mortgagee  has  a  right  to  require  the  syndics  to  sell  for  cash. 

It  suffices  that  the  mortgage  be  recorded  before  the  cession,  to  be  binding  on  the  cre- 
ditors. 

PARISH  Court  of  New  Orleans. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

In  this  case,  the  evidence  shows,  that  the  appellee  had  sold,  through 
the  agency  of  an  attorney  in  fact,  certain  negroes,  to  the  insolvent, 
previous  to  his  bankruptcy,  for  a  price  stipulated  by  the  parties,  in 
their  contract  of  sale,  which  was  not  yet  due,  at  the  time  of  the  failure 
and  cession  of  property  by  said  insolvent. 

In  the  act  of  sale,  a  conventional  mortgage  was  retained  on  the 
slaves,  to  secure  the  payment  of  the  price,  as  evidenced  by  notes 
marked  ne  varietur. 

This  mortgage  was  recorded  before  the  cessio  bonorum,  made  by 
the  bankrupt,  &c. 

The  syndics,  having  advertised  the  negroes,  now  in  question,  for 
sale,  on  terms  of  credit,  the  vendor  to  the  insolvent  opposed  a  sale  by 
them  in  that  manner,  and  insisted  on  his  right,  as  mortgage  creditor, 
and  privilege  as  seller,  to  have  them  sold  for  cash.  This  was  finally 
ordered  by  the  court  below;  and  from  that  decree,  the  syndics  ap- 
pealed. 

The  act  of  1817  secures  the  right  and  privilege,  claimed  by  the 
appellee  in  this  case,  to  all  mortgage  creditors.  But  the  counsel  for 
the  syndics,  insist,  that  the  preference  and  privilege  on  the  property 
sold,  had  been  lost,  in  consequence  of  the  negligence  of  the  seller,  in 
not  causing  the  act  of  sale  to  be  recorded  in  the  office  of  the  register 
of  mortgages,  conformably  to  the  provisions  of  the  law  of  1813,  made 
for  such  cases.  This  would,  perhaps,  be  true,  if  the  appellee's  pre- 
tensions rested  solely  on  his  privilege  as  vendor,  without  any  stipula- 
tion of  a  conventional  mortgage.  As  such  mortgage  had  been  agreed 
on,  and  as  it  was  recorded  before  the  cession  of  goods  by  the  insolvent, 
we  are  of  opinion,  that  the  privilege  of  the  mortgagee  exists  in  full 
force  against  the  appellants,  and  that  his  right  to  require  the  sale  of 
the  slaves  hypothecated,  to  be  made  for  ready  money,  is  in  no  manner 
lost  or  impaired.  The  circumstance  of  the  period  of  credit  not  having 
expired,  at  the  time  of  the  failure  of  the  purchaser,  does  not  alter  the 
situation  of  the  parties;  for,  by  that  occurrence,  all  his  debts  became 
due,  and  due  according  to  their  ranks  and  privileges. 

The  ground  of  opposition,  which  the  counsel  for  the  appellants 
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attempts  to  hold  against  the  right  and  privilege  claimed  by  the  appel- 
lee, as  supported  by  the  negligence  of  the  latter,  in  not  causing  his 
mortgage  to  be  recorded  three  months  previous  to  the  surrender  of 
property  by  the  insolvent,  appears  to  us  to  be  wholly  untenable. 
According  to  express  provision  of  law,  a  mortgage,  though  not  re- 
corded within  the  time  prescribed,  so  as  to  give  it  effect  against  third 
persons,  from  the  date  of  the  instrument,  has,  nevertheless,  its  full 
force  and  effect  against  such  persons,  from  the  date  of  its  registry. 
In  the  present  case,  the  creditors  en  masse,  who  are  represented  by 
the  syndics,  acquired  no  right  to  the  property  of  the  insolvent,  until 
after  the  cessio  bonorum,  and  the  recording  of  the  mortgage,  now 
under  cjiscussion,  took  place  long  before.  It  had  effect  against  them, 
(even  if  we  allow  them  to  be  third  persons  in  the  sense  intended  by 
law)  in  July:  the  cession  of  goods  was  not  made  until  September 
following. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed,  with  costs. 

Denis,  for  the  plaintiff. 

Seghers,  for  the  defendants. 


Lafon's  Executors  v.  Phillips  et  ah    II,  N.  S.  225. 

The  purchaser  of  the  land  of  an  estate,  under  the  directions  of  a  Court  of  Probates, 

acquires  it  free  from  incumbrances. 
Any  irregularity  in  the  sale,  must  be  complained  of,  before  the  homologation  of  the 

curator's  account 

FIRST  District 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  petitioners  state,  that  in  the  year  1810,  their  testator  instituted 
a  suit  against  Madame  Riviere,  executrix  of  the  late  J.  B.  Riviere,  in 
order  to  recover  of  her  the  balance  due  for  the  building  of  a  certain 
house,  situated  at  the  corner  of  Bienville  and  Levee  streets,  and  that 
an  action  was  commenced  "by  the  said  Madame  Riviere,  against  the 
said  Lafon,  for  damages:  which  suits  were  consolidated,  and  a  final 
judgment  rendered  thereon,  on  the  14th  of  April,  1823,  for  the  sum 
of  3389  dollars  78  cents— that  the  house,  the  building  of  which  occa- 
sioned these  actions,  is  now  in  the  possession,  and  is  the  property  of 
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the  defendants,  and  being -subject  to  the  original  privilege  granted  by 
law  to  the  builder,  must  be  abandoned  by  them  and  sold,  in  order  to 
satisfy  the  judgment  already  stated,  unless  they  prefer  paying  the 
debt,  with  interest  and  costs. 

The  answer,  and  exceptions,  set  up  the  following  defence  to  the 
demand: 

1.  That  the  authority  of  the  plaintiffs  has  long  since  expired,  and 
the  suit  should  have  been  instituted  in  the  name  of  the  heirs. 

2.  The  facts  set  forth  in  the  petition  are  untrue. 

3.  From  the  records  of  the  suits  to  which  the  plaintiffs  allude  in 
their  petition,  it  appears  that  it  was  for  the  building  of  two  houses 
that  Lafon  contracted  with  Riviere,  and  not  of  one,  and  that  recovery 
cannot  be  had  against  the  defendants  for  the  sum  due  for  building  a 
house  that  is  now  owned  by  another  and  third  party. 

4.  Many  years  after  the  building  of  the  houses  already  alluded  to, 
Riviere  became  insolvent,  and  surrendered  his  property  to  his  credi- 
tors: syndics  were  appointed  according  to  law,  and  the  property  now 
claimed  was  sold  by  them,  and  the  proceeds  arising  from  said  sale 
regularly  paid  over  to  the  persons  duly  entitled  to  receive  them,  under 
a  decree  of  the  court.  The  widow  of  Riviere,  his  executrix,  filed 
an  account  of  her  administration  in  the  court  of  probates,  when  the 
same  after  the  usual  proceedings  was  duly  homologated,  and  no  oppo- 
sition made  thereto  by  the  petitioners.  In  consequence  of  which  it  is 
averred  they  have  lost  their  lien,  and  cannot  sustain  the  present  action. 

5.  The  defendants  were  not  parties  to  the  judgment,  and  are  not 
bound  by  it. 

6.  One  thousand  dollars  more  than  the  sum  actually  due  the  testa- 
tor of  the  plaintiffs  was  received  from  the  negligence  of  the  defendant, 
in  the  original  suit,  in  not  proving  the  handwriting  of  Lafon  to  a 
receipt  for  the  sum — and, 

7.  In  the  judgment  referred  to  in  the  petition  costs  are  included,  for 
which  no  lien  exists  on  the  building  owned  by  them. 

A  supplemental  answer  was  subsequently  put  in,  which  contained, 

1.  An  allegation  that  the  claim  of  the  petitioners  was  not  a  privi- 
leged one — and, 

2.  If  so,  it  was  barred  by  prescription. 

We  have  formed  an  opinion  on  one  of  these  exceptions,  which  is 
the  fourth  in  the  order  just  stated,  which  renders  it  •  unnecessary  to 
examine  the  rest.  It  was  that  on  which  the  judge  decided  the  cause 
in  the  court  below,  and  in  our  opinion  correctly.  Before  entering 
on  the  principal  question  which  it  presents,  we  have  to  notice  a  bill 
of  exceptions,  taken  by  the  defendants,  to  the  introduction  of  the 
documents  offered  by  the  plaintiffs  in  support  of  this  part  of  the  case. 
The  grounds  relied  on  here,  in  support  of  this  objection,  are,  that  by 
the  answer,  it  is  averred  that  the  property  in  question  was  sold  by 
the  syndics,  and  that  the  evidence  afforded  shows  it  to  have  been  dts^ 
posed  of  by  the  executrix.  On  recurring  to  the  answer,  we  find  that 
it  was  incorrectly  drawn  up,  without  an  exact  knowledge  of  all  the 
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facts  in  the  case;  enough,  however,  is  stated,  to  show  the  judge 
decided  correctly,  in  admitting  in  evidence,  the  papers  objected  to. 
The  answer  avers  the  insolvency  of  Riviere  in  his  lifetime,  subse- 
quent to  the  building  of  these  houses— that  he  surrendered  them,  with 
his  other  property,  to  his  creditors,  and  that  they  were  sold  by  his 
syndics.  It  goes  on,  however,  to  state,  that  the  executrix  filed  also 
an  account  of  her  administration  in  the  court  of  probates,  which,  after 
the  usual  proceedings  being  had,  was  duly  approved  and  homologated 
— that  by  this  account,  the  estate  of  the  deceased  appears  to  have 
been  insolvent,  and  that  the  plaintiffs,  by  suffering  the  accounts  of 
the  syndics  and  the  executrix  to  be  sanctioned  by  the  court,  without 
making  opposition  to  either,  had  lost  their  lien  on  the  property.  Under 
this  last  branch  of  the  answer,  we  think  all  the  proceedings  in  the 
court  of  probates  were  legal  evidence  in  the  cause,  and  that  if  they 
furnish  a  proper  defence  to  the  action,  we  must  give  them  effect. 

This  brings  us  to  the  principal  question  in  the  cause:  the  effect  of 
the  sale  by  the  court  of  probates.  It  is  contended  by  the  defendants, 
that  this  sale  freed  the  property  from  the  mortgages  existing  on  it, 
and  that  the  creditor  should  have  pursued  his  lien  on  the  proceeds,  in 
the  hands  of  the  executrix. 

On  reference  to  the  provisions  of  our  Code,  which  point  out  the 
step  to  be  pursued  by  executors,  who  are  ordered  by  the  will,  to  sell 
the  property  of  the  deceased,  and  pay  his  debts,  we  find  that  they  are 
directed  to  proceed  in  the  manner  prescribed  to  the  curators  of  vacant 
successions.  It  therefore  follows,  that  if  a  sale  by  them,  under  the 
authority  of  the  court  of  probates,  would  have  the  effect  contended 
for  in  this  case,  the  same  consequence  will  ensue,  as  that  made  by  an 
executor.  Civil  Code,  246,  art.  174. 

According  to  the  rules,  established  by  the  legislature,  in  relation  to 
vacant  estates,  it  is  made  the  duty  of  the  curator,  immediately  after 
the  inventory  is  completed,  to  cause  all  the  movable  and  immovable 
property  to  be  publicly  sold. 

This  provision,  of  course,  embraces  that  part  of  the  estate  on  which 
mortgages  or  privileges  exist;  for,  it  speaks  of  all  the  property,  with- 
out any  exception.  If,  however,  it  stood  alone  without  any  thing 
else,  which  indicated  the  legislative  will  on  the  subject,  it  might  be  a 
matter  of  doubt  whether  the  property  so  affected,  was  not  to  be  sold, 
subject  to  the  liens,  which  the  owner  before  his  decease,  might  have 
subjected  it  to.  But  a  consideration  of  other  provisions  of  the  Code, 
satisfies  us,  that  such  was  not  the  intention  of  the  law  maker,  and 
this  we  think  clearly  results,  as  well  from  a  general  view  of  the  system 
which  has  been  established  in  relation  to  the  settlement  of  estates,  as 
from  the  particular  expressions  of  the  law,  which  will  be  hereafter 
noticed. 

We  had  occasion  to  enter  very  fully  into  the  subject  of  the  juris- 
diction of  the  court  of  probates,  in  the  case  of  Vignaud  v.  Tonnacourt, 
which  will  be  found  reported  in  12  Martin,  229;  many  of  the  reasons 
on  which  we  came  to  the  conclusion  then,  that  the  court  of  probates 
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had  exclusive  jurisdiction  of  the  estates  of  deceased  persons  and  their 
settlement,  will  be  found  to  have  a  strong  bearing  on  the  question 
now  before  us.  It  is  evident  that  the  legislature  contemplated,  and 
has  provided,  that  claims  against  successions  should  be  presented  to 
one  tribunal,  and  that,  if  there  is  not  enough  to  pay  all,  they  should 
be  liquidated  contradictorily  by  the  different  creditors,  and  their  pre- 
ference settled  by  the  judge.  We,  therefore,  concluded,  in  the  case 
just  mentioned,  that  different  suits  could  not  be  instituted  before  tri- 
bunals other  than  the  court  in  whom  the  power  of  making  this  settle- 
ment, was  vested.  This  reason  operates  with  great  force  to  show 
that  the  purchaser  should  take  the  property  free  from  incumbrance, 
and  the  creditor  be  compelled  to  enforce  his  privilege,  or  mortgage, 
on  the  proceeds  in  the  hands  of  the  curator.  For,  in  the  contrary 
hypothesis  then,  as  it  is  correctly  stated  in  the  opinion  of  the  court 
below,  the  liquidation  of  a  claim  on  the  estate,  and  the  payment  of  it, 
would  not  be  made  under  the  authority  of  the  court  of  probates,  and 
by  the  curator,  but  by  the  creditor,  and  a  third  party  litigating  their 
respective  rights  before  another  tribunal. 

But  there  is  a  particular  provision  of  the  Code,  which  we  have 
already  attended  to,  that  we  think  places  the  correctness  of  the  opinion 
we  entertain,  beyond  doubt.  We  allude  to  the  137th  art.  page  178. 
It  is  there  declared,  that  the  curators  of  vacant  estates,  and  absent 
heirs,  shall  not  proceed  to  the  payment  of  the  debts,  until  they  have 
previously  obtained  the  authorisation  of  the  parish  judge,  by  whom 
they  have  been  appointed;  that  that  authorisation  shall  be  necessary, 
even  in  case  there  be  money  enough  to  discharge  all  claims  on  the 
estate;  but  should  there  not  be  sufficient  property  to  satisfy  all 
demands  it  shall  be  their  duty  to  cause  the  parish  judge  to  regulate 
the  classes  of  privileges  and  mortgages,  and  then  to  establish  the  rank 
in  which  the  creditors  shall  receive  the  payment. 

From  the  language  here  used,  it  results,  that  the  privilege  and 
mortgage  creditors,  may  demand  payment  out  of  the  proceeds  of  the 
sale,  in  the  hands  of  the  curator, and  in  preference  to  simple  creditors. 
This  preference  could  have  been  given,  on  no  other  ground,  than  that 
they  would  have  had  the  same  right  on  the  object  from  which  these 
proceeds  originated,  or,  in  other  words,  that  the  money  represented 
and  stood  in  place  of  it.  But  if  we  consider,  as  is  contended,  the 
mortgage  still  to  exist,  there  is  no  ground  whatever,  for  conferring 
this  advantage  on  the  mortgagee;  for  the  moneys  in  the  hands  of  the 
curator,  would  only  be  the  price  that  the  object  sold  for,  after  deduct- 
ing the  sum  for  wh  ich  it  was  hypothecated.  Such  a  construction 
would  lead  to  great  injustice,  when  considered  in  another  point  of 
view.  The  creditors,  who  may  enjoy  a  lien  on  the  estate  of  the 
deceased,  we  have  already  seen,  can  claim  payment  from  the  curator, 
out  of  the  proceeds  coming  from  the  sale  of  the  property.  Now,  if 
in  addition  to  this  right,  they  also  retain  a  lien  on  the  object  sold  in 
the  hands  of  a  purchaser,  then  it  follows,  that  they  diminish  the 
general  fund,  out  of  which,  all  the  debts  are  to  be  paid  in  a  sum 
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exactly  equal  to  the  amount  of  their  mortgages;  as  the  buyer  will,  of 
course,  not  give  more  than  the  value  of  the  thing,  over  and  above  the 
sum  for  which  it  is  hypothecated;  that  out  of  this  sum,  so  diminished 
they  have  a  right  to  be  paid  in  preference  to  the  chirographary  credi- 
tors, and  that  the  latter  have  no  means  of  enforcing  the  lieu,  which 
occasions  a  total  loss  of  their  debt. 

We  forbear  to  pursue  the  subject  through  the  variety  of  illustra- 
tions of  which  it  is  susceptible,  and  we  conclude  that  independent  of 
the  result,  which  a  consideration  of  our  whole  judicial  system,  in 
relation  to  successions  leads  to,  the  right  given  to  morfgage  and  privi- 
lege creditors  to  be  paid  out  of  the  proceeds  of  the  sale  of  the  property 
mortgaged,  is  totally  inconsistent  with  allowing  them  to  retain  a 
mortgage  in  the  thing  sold. 

The  plaintiffs,  however,  contend  that,  admitting  the  general  prin- 
ciple to  be  as  just  pronounced,  yet,  here  the  sale  was  irregular,  as  not 
being  made  after  the  usual  advertisements,  &c.  On  this  point,  we 
are  of  opinion,  that,  if  the  irregularities  did  exist,  the  proper  time  and 
place  to  have  objected  to  them  was,  in  the  court  of  probates,  when 
the  executrix  applied  for  an  homologation  of  her  administration  of 
the  estate.  The  law  requires  the  creditors  to  present  their  claims  and 
enforce  them  before  that  tribunal.  It  makes  them  parties  to  the  pro- 
ceedings, by  a  public  notice  directed  to  be  published  in  both  lan- 
guages, calling  on  them  to  make  opposition,  if  they  have  any  to 
make,  and  it  declares,  that  if  they  do  not  present  themselves,  they 
shall  thereafter  be  without  any  resource  or  remedy.  Civil  Code,  178, 
art.  138  and  139. 

In  opposition  to  the  effect,  which  we  think  the  proceedings  in  the 
probate  court  must  necessarily  have,  we  are  reminded  of  a  decree 
pronounced  by  this  court  in  the  case  of  Lafon  v.  Riviere,  when 
judgment  was  given  against  the  principal  debtor.  But  we  do  not  see 
how  the  opinion  then  expressed  at  all  affects  the  case.  The  decision 
.of  the  court  then  was,  that  the  defendant  was  too  late  in  presenting 
bis  dilatory  exception.  Here  the  third  possessors  seek  to  protect 
themselves  by  showing  that  from  the  nature  of  the  proceedings,  in 
the  court  of  probates,  the  property  was  acquired  free  from  any  lien, 
and  that  the  plaintiff  was  by  law  a  party  to  the  proceedings.  If  such 
was  the  fact,  and  we  have  seen  that  it  was,  then  no  subsequent  con- 
sent of  the  executrix  and  the  creditor  to  litigate  the  points  in  dispute 
between  them  could  deprive  the  purchaser  from  holding  the  property 
on  the  condition  he  acquired  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Hennen,  for  the  plaintiffs. 

Preston,  for  the  defendants. 
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Ames  et  al.  v.  Reed.     II,  N.  S.  236. 

FIRST  District. 

The  master  who  fails  to  deliver  the  goods,  is  accountable  for  the 
value:  the  fundamental  rule  for  appreciating  the  loss  in  such  case  is 
given  by  the  price  as  estimated  in  the  invoice. 


Sanders  v.  Highland's  Curatrix.     II,  N.  S.  238. 

FIRST  District. 

An  action  against  a  curatrix  can  only  be  brought  in  the  Court  of 
Probates.  Vignaud  v.  Tonnacourt,  12  Martin,  229.  But,  although 
she  had  judgment  erroneously  on  the  merits,  and  the  plaintiff  appealed, 
he  must  pay  the  costs  as  having  committed  the  first  error. 


Millon  v.  Delisle.     II,  N.  S.  239. 

EIGHTH  District. 

A  judgment,  which  does  not  contain  the  reasons  on  which  it  is 
founded,  contrary  to  the  constitution. 

When  the  suit  is  tried  entirely  on  documents,  this  should  be  certi- 
fied by  the  judge,  not  the  clerk.    Act  of  1817,  Moulon  v.  Brandt's 
Syndics,  10  Martin,  669. 
Vol.  II.— 55 
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Barckley  et  al  v.  Evans'  Executrix.     II,  N.  S.  241. 

FIRST  District. 

Judgment  cannot  exceed  the  amount  claimed  by  the  petition.    See 
this  matter  fully  discussed  in  Jackson  v.  Larche,  11  Martin^  289. 


Seal  v.  Erwin  et  al.     II,  N.  S.  245. 

FOURTH  District. 

If  the  defendant  promised  to  deliver  to  the  plaintiff,  his  overseer,  a 
quantity  of  provisions  for  himself  and  family,  they  cannot  be  with- 
holden  till  the  end  of  the  year. 

It  is  not  a  fatal  objection  to  his  petition,  claiming  their  value  in 
money,  that  their  value  is  not  stated. 

If  A  propose  to  B  to  take  charge  of  his  plantation  as  an  overseer,  for 
a  certain  allowance,  B's  going  on  and  taking  charge  of  it,  is  evidence 
of  his  assent  to  the  terms. 

Nothing  requires  the  defendant's  answer  to  the  plaintiff's  inter- 
rogatories to  be  inserted  in  the  answer  to  the  petition. 
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King's  Curator  t>.  Osborne  et  al.     II,  N.  S.  247. 

If  notes  are  placed  in  a  man's  hands  for  collection  and  to  secure  him  for  advances  made 
and  to  be  made,  he  may  resist  a  demand  of  them  till  he  be  indemnified. 

FIRST  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  sundry  notes,  endorsed  and  delivered  to  the 
defendants  for  collection,  and  to  secure  the  payment  of  advances  made, 
and  to  be  made  by  them,  for  his  benefit.  The  defendants  resisted  the 
claim  on  the  ground,  that  they  were  the  owners  of  the  notes,  and 
were  accountable,  only,  for  the  surplus,  in  the  defendants'  hands,  after 
the  amount  was  collected. 

It  is  shown  that  the  defendants  applied  for  letters  of  curatorship  on 
the  deceased's  estate,  and  in  a  schedule  filed,  under  oath,  in  the  court 
of  probates,  put  down  those  notes  as  the  property  of  the  estate. 

It  is  urged,  by  the  plaintiff  that  the  defendants  are  only  pledgees  of 
the  notes,  and  the  contract  of  pledgees  does  not  give  them  any  right 
against  third  persons,  unless  a  notarial  act  intervenes. 

The  defendants  contend,  that  they  are  the  owners  of  the  paper; 
that  they  only  can  sue  for  its  amount,  until  they  endorse  it  over,  or 
their  endorsement  be  stricken  out — that  they  are  not  pledgees,  for  they 
can  legally  dispose  of  the  thing,  and  are  only  bound  to  account  fof 
the  surplus — that  they  need  not  procure  the  sale  of  the  thing  to  en- 
force their  payment. 

We  are  of  opinion,  the  judgmeut  of  the  district  court  was  correctly 
given  for  the  defendants.  They  have  a  qualified  property  in  the 
paper,  and  may  transfer  or  reduce  it  into  money,  and  are  only  bound 
to  account  for  the  balance:  at  least,  they  hold  in  trust,  till  they  are 
fully  reimbursed  their  advances,  and  secured  for  any  engagement 
they  have  taken  on  the  faith  of  being  compensated  out  of  the  proceeds 
of  the  sales. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Carleton,  for  the  plaintiffs. 

Morse,  for  the  defendants. 
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Moore  v.  Maxwell  et  al.    II,  N.  S.  249. 

No  bill  of  exception  lies  to  a  final  judgment. 

The  payee  of  a  note  who  has  endorsed  it,  cannot  maintain  any  action  on  it,  even  for  the 
use  of  his  endorsee. 

THIRD  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner,  who  is  the  payee  of  the  promissory  note  on  which 
this  suit  is  brought,  alleges  that  he  sues  for  the  use  of  N.  Cox,  to 
whom  the  note  was  regularly  transferred  in  course  of  trade,  before  it 
became  due.  The  answer  contains  a  general  denial  of  all  the  allega- 
tions in  the  petition.  There  is  no  statement  of  facts,  or  any  thing 
equivalent  thereto:  but,  on  the  trial  of  the  cause,  a  bill  of  exceptions 
was  taken  to  the  opinion  of  the  court,  on  a  motion  of  the  defendants, 
that  the  judgment  of  nonsuit  should  be  given  against  the  plaintiff, 
and  in  the  bill  of  exceptions  it  is  stated,  that  the  plaintiff  had  proved 
the  handwriting  of  the  drawer,  and  adduced  no  other  testimony. 

The  question,  as  to  the  propriety  of  taking  bills  of  exceptions  to 
final  judgments,  has  frequently  come  under  our  consideration,  and 
the  court  has  uniformly  expressed  an  opinion  that  it  could  not  be 
done.  That  the  only  way  in  which  the  final  decision  of  inferior  tri- 
bunals, on  the  merits,  could  be  examined,  and  reversed  or  affirmed, 
was  by  bringing  the  facts  before  us,  in  some  one  of  the  modes  specially 
pointed  out  by  statute  for  that  purpose.  In  the  present  instance,  the 
bill  of  exceptions  is  not  taken  to  the  final  judgmeut  actually  rendered, 
but  the  opinion  of  the  court  in  refusing  to  give  another  in  lieu  of  it. 
It  is  difficult,  if  not  impossible  to  distinguish  between  these  cases. 
The  application  of  the  defendants,  although  made  by  motion,  was 
nothing  more  or  less  than  a  demand  that  the  court  should  pronounce 
that  judgment  on  the  merits  which  the  evidence  taken  warranted;  and 
the  complaint  is,  that  an  erroneous  conclusion  was  drawn  from  the 
whole  testimony  given  on  the  trial;  that  the  judge  conceived,  it  did 
not  authorise  a  judgment  of  nonsuit  in  favor  of  the  defendants,  but  a 
judgment  against  them  in  favor  of  the  plaintiff,  and  that  there  was 
error  in  his  doing  so.  Such  an  error  we  can  only  examine  in  a  case 
where  the  evidence  is  placed  before  us  in  the  manner  pointed  out  by 
law  for  the  revision  of  final  judgments.  Bills  of  exceptions,  according 
to  our  statute,  lie  only  to  the  opinion  of  the  court  on  some  question 
of  law  arising  in  the  course  of  the  trial ;  not  to  the  conclusions  drawn 
from  the  whole  evidence  and  the  judgment  pronounced  thereon.  See 
the  cases  of  Bujac  et  al.  v.  Mayhe w,  3  Martin,  613;  Tagert  v,  David, 
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4  Ibid.  1;  Deverny's  Heirs  v.  Lafon,  Ibid.  96]  Shewell  v.  Stone,  12 
Ibid.  386. 

But  the  defendants  have  assigned  errors  on  the  face  of  the  record, 
and  in  looking  into  them  we  see  one  that  is  fatal.  This  action  was 
commenced  by  the  payee  of  the  note,  who,  before  suit  was  brought, 
had  parted  with  all  interest  in  it,  and  by  endorsement,  transferred  the 
legal  title  to  another.  This  circumstance,  in  our  opinion,  deprived' 
the  plaintiff  of  the  right  of  bringing  this  action,  and  distinguishes  this 
case  in  a  material  point  from  those  decided  in  this  state,  and  in  our 
sister  states,  where  this  form  of  proceeding  has  been  resorted  to.  In 
all  of  them,  the  right  has  been  recognised,  because  the  legal  title  to 
the  instrument  sued  on,  being  vested  in  the  nominal  plaintiff,  as  he 
had  a  right  to  demand  the  money  for  himself,  he  could  of  course 
institute  any  other  person  to  receive  it.  That  such  has  been  the 
principle  on  which  these  actions  have  been  maintained,  will  appear' 
manifest,  if  we  suppose  the  case  of  a  person,  not  a  party  to  the  bill,  nor 
appearing  to  have  any  interest  in  it,  suing  for  the  use  of  another. 
Such  an  action  could  not  be  supported,  for  as  the  plaintiff  could  not 
sue  for  himself,  he  could  not  sue  for  a  third  party.  To  come  still 
nearer  the  case  now  before  us,  we  have  next  to  inquire  in  what  does 
the  situation  of  a  person  who  has  parted  with  his  interest  in  the  bill, 
differ  from  him  who  never  had  any.  In  no  material  circumstance, 
as  far  we  as  can  discover.  Neither  could  recover  the  money  for  himself, 
and  without  an  authority  to  do  so,  they  have  none  to  receive  for 
another.  In  the  present  instance,  were  it  not  for  a  particular  allegation 
in  the  petition,  which  will  be  hereafter  noticed,  it  might  be  seriously 
questioned,  whether  the  payee,  having  written  his  name  in  blank, 
on  a  note  which  he  retained  in  possession,  was  such  a  transfer  of  his 
interest  in  it,  as  would  prevent  him  from  suing  and  recovering.  But 
we  are  precluded  from  giving  the  plaintiff  the  benefit  of  that  consi- 
deration, by  an  averment  which  he  himself  has  made  in  the  pleadings, 
that  previous  to  the  commencement  of  the  action  he  had  duly  trans- 
ferred the  note  to  the  person  for  whose  use  the  suit  was  brought. 
The  instrument  annexed  to  the  petition  and  made  apart  of  it,  supports 
this  allegation ,  for  it  shows  his  endorsement.  The  legal  interest 
had  therefore  completely  passed  out  of  him  before  the  action  was 
instituted. 

It  has  occurred  to  us  as  worthy  of  inquiry,  whether  the  suit,  being 
brought  for  the  use  of  the  person  in  whom  both  the  legal  and  equita- 
ble title  to  the  note  was  vested,  did  not  cure  the  defect;  but,  strongly 
as  we  feel  inclined  to  support  the  proceedings,  we  cannot  do  so  even 
on  this  ground.  Nothing  on  this  record  shows,  that  Cox  ever  autho- 
rised or  sanctioned  this  suit.  Judgment  in  it  would  not  furnish  the 
defendants  with  the  plea  of  re*  judicata,  if  sued  again  by  the  endorsee. 
It  is  impossible  to  distinguish  between  permitting  the  plaintiff,  who 
had  parted  with  his  interest,  to  bring  the  action,  or  allowing  any  other 
man  in  the  community,  who  had  nothing  to  do  with  the  transaction 
to  originate  the  proceedings,  and  it  is  clear  that  in  sanctioning  the 
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principle  on  which  this  judgment  was  rendered,  we  would,  in  feet, 
be  establishing  the  right  of  third  parties  to  institute  suits  at  law,  to 
enforce  obligations  in  which  they  had  no  concern. 

This  petition  was,  no  doubt,  drawn  from  analogy  to  the  mode  pur- 
sued to  this  day  in  countries  governed  by  common  law,  and  formerly 
in  the  civil,  by  the  assignees  of  choses  in  action,  to  receive  the  debts 
transferred  them.  According  to  both  systems,  the  sale  or  transfer  of 
such  objects  was  illegal;  consequently,  no  other  but  the  person  to 
whom  the  debt  was  originally  payable  could  receive  it.  In  the  for- 
mer they  adopted  a  method  of  getting  round  the  objection,  and  at  the 
same  time  securing  the  right  of  the  transferee,  by  permitting  the  as- 
signor to  sue  for  his  use,  and  the  court  of  equity  at  a  very  early  period, 
and  the  courts  of  law  ultimately,  took  notice  of  the  assignment,  so  as 
to  protect  the  right  of  the  person  in  whom  the  equitable  interest  was 
vested.  In  the  latter  system,  the  difficulty  was  avoided  by  the  vendor 
or  transferor  constituting  the  assignee  his  attorney,  procurator  in 
rem  suum,  and  stipulating  that  the  action  should  be  brought  in  the 
name  of  the  former,  for  the  benefit,  but  at  the  expense  of  the  latter. 
The  very  reason,  however,  which  required  this  form  of  action,  shows 
the  impossibility  of  sanctioning  the  present  proceedings.  By  the  law 
just  referred  to,  there  could  be  no  legal  transfer  of  the  debt,  and  the 
suit  was  obliged  to  be  brought  by  the  person  in  whom  the  legal  in- 
terest was  vested.  Here  the  instrument  was  negotiable,  had  been 
negotiated,  and  the  right,  title  and  interest  were  by  law  vested  in 
another.  The  assignor  had  therefore  lost  the  quality,  which,  under 
the  system  referred  to,  alone  gave  him  a  right  to  sue.  We  have  given 
the  case  considerable  attention,  and  we  have  no  doubt,  the  true  inquiry 
to  make  in  cases  of  this  kind  is,  has  the  plaintiff  the  legal  title?  Can 
he  sue  for  himself?  If  he  cannot,  then  he  cannot  sue  for  another. 
2  Black.  Comm.  442;  Pothier,  Traiti  de  Vente,  n.  550,  554. 

It  is,  therefore,  prdered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  a  judgment  of  nonsuit  for  defendant,  with  costs  in  both  courts. 

Strawbridge,  for  the  plaintiff. 

Watts  and  Lobdell,  for  the  defendants. 
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Harris  v.  Armstrong.     II,  N.  S.  256. 

FIRST  District. 

The  court  cannot,  from  the  sole  circumstance  of  the  claimant  being 
in  the  service  of  the  defendants,  infer  the  facts  that  the  property 
attached  was  not  claimant's,  and  was  defendant's. 


Freeland  v.  Lanfear.     II,  N.  S.  257. 

A  charge  of  robbing  the  plaintiff  of  his  tobacco,  in  an  action  of  slander,  is  not  supported 

by  evidence  of  his  dishonestly  obtaining  the  tobacco. 
An  amended  petition  need  not  be  served;  and  an  answer  to  it  is  essential,  else  judgment 

by  default  may  be  taken. 

PARISH  Court  of  New  Orleans. 

Poster,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  defamation.  The  petition  states  that  the  defen- 
dant falsely  accused  the  petitioner  of  having  committed  robbery,  by 
reason  of  which  be  had  suffered  damages  to  the  amount  of  5000 
dollars. 

The  answer  denied  that  the  defendant  was  guilty  in  manner  and 
form  as  the  plaintiff  set  forth.  The  cause  was  submitted  to  a  jury, 
who  found  a  verdict  for  the  petitioner  and  assessed  his  damages  at 
2500  dollars.    The  defendant  appealed. 

The  first  question  presented  is  an  alleged  variance  between  the 
allegation  and  proof.  In  the  petition,  the  appellant  is  charged  with 
having  spoken  these  words: "  you  (meaning  the  plaintiff)  have  robbed 
me  of  tobacco."  On  the  trial  the  expressions  proved,  were,  "  you 
have  dishonestly  taken  my  tobacco.' ' 

There  is  no  rule  more  familiar  than  that  which  requires  the  alle- 
gata and  probata  to  correspond,  nor  to  which  there  are  fewer  excep- 
tions. In  the  application  of  it  to  actions  of  slander  it  has  been  most 
usually  held  sufficient  to  prove  the  substance  of  the  words  spoken, 
and  we  think  correctly.    For,  the  expressions  charged  in  the  petition 
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and  those  proved  on  the  trial  convey  the  same  idea;  although  the 
words  are  not  precisely  the  same;  there  is  no  variance  between  the 
injury  alleged  and  the  injury  proved:  as  if,  for  example,  the  plaintiff 
had  declared  that  the  defendant  had  falsely  accused  him  of  commit- 
ting murder,  and  it  came  out  on  trial  that  the  words  spoken,  were, 
that  he  had  wilfully  administered  poison,  or  that  he  had  lain  in  wait 
and  killed. 

We  shall  therefore  give  the  plaintiff  the  benefit  of  this  modifica- 
tion of  the  rule,  in  examining  whether  the  averment  that  the  defen- 
dant accused  him  of  committing  robbery,  is  supported  by  evidence 
that  he  charged  him  with  having  dishonestly  taken,  or  whether,  in 
other  words  the  allegation  and  proof  be  in  substance  the  same.  We 
are  of  opinion  they  are  not.  It  is  true,  there  can  be  no  robbery  with- 
out a  dishonest  taking,  but  there  may  be,  an'd  there  frequently  is,  a 
dishonest  taking,  without  robbery,  because  there  may  be  a  taking 
without  force.  Robbery  and  larceny  are  not  the  same  crimes,  no 
more  than  murder  and  manslaughter  are  the  same  offences,  and  a 
man  may,  in  many  instances,  safely  and  truly  charge  another  as 
guilty  of  theft,  and  yet  be  wholly  unable  to  support  the  allegation 
that  he  robbed.  Evidence  therefore  that  the  defendant  published  the 
plaintiff  was  guilty  of  the  lesser  of  these  crimes,  does  not  support  an 
averment  that  he  charged  him  with  the  higher,  because  the  latter  is 
not  necessarily  included  in  the  former,  and  to  admit  it,  would  be  in- 
troducing the  very  evils,  which  the  establishment  of  the  rule  was 
intended  to  avoid.  It  was  impossible  not  to  be  struck  with  the  obser- 
vation of  the  counsel,  on  the  ground  that  his  client  might  have  been 
ready  to  justify  the  accusation,  which  he  really  made,  and  that  he 
was  precluded  from  this  defence  by  being  charged  by  the  plaintiff 
with  having  imputed  to  him  an  offence,  which  could  not  be  supported 
and  to  which  no  answer  could  be  given  but  a  general  denial. 

The  appellee  has,  however,  contended  that  the  words  were  not 
used  in  the  petition,  in  the  technical  sense,  but  in  the  meaning  which 
belongs  to  the  words  according  to  the  opinion  of  philologists,  and  the 
practice  of  several  eminent  writers;  namely,  an  unlawful  taking. 
What  weight  this  argument  might  be  entitled  to,  if  the  word  stood 
alone  in  the  petition,  we  need  not  say;  for  we  find  that  it  is  expressly 
stated  in  it,  that  the  word  is  used  in  its  legal  signification.  To  the 
denial  or  justification  of  the  charge  in  that  sense,  the  attention  of  the 
defendant  was  drawn,  and  the  plaintiff  cannot  now  be  permitted  to 
vary  from  it,  in  order  to  make  his  allegation  to  come  down  to  his 
proof. 

If  the  case  stood  on  these  pleadings  alone,  we  should  be  strongly 
inclined  to  believe  that  the  court  below  ought,  on  the  application  of 
the  defendant,  to  have  directed  a  nonsuit.  But  there  are  other  fea- 
tures in  the  case  which  remain  to  be  noticed.  The  plaintiff,  after 
issue  was  joined,  finding,  the  error  into  which  he  had  fallen,  in  setting 
forth  the  slanderous  words,  filed  a  supplemental  or  amended  petition, 
in  which  he  declared  on  them  precisely  as  they  were  alter  wards 
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proved.  No  notice  was  taken  of  this  by  the  appellant,  and  when  the 
cause  came  on  for  trial,  and  the  counsel  for  the  appellee  was  about 
to  read  the  document",  an  objection  was  taken  that  it  had  not  been 
served  on  the  defendant,  and  could  not  be  offered  to  the  jury;  of  this 
opinion  was  the  judge  and  the  plaintiff  excepted. 

Before  expressing  our  opinion. on  the  law  which  this  point  presents 
for  decision,  we  deem  it  necessary  to  clear  from  around  it,  irrelevant 
matter  which  cannot  in  any  respect  affect  the  question.  Such  we 
consider  all  that  was  said  in  relation  to  the  hardship  to  which  the 
defendant,  who  was  a  foreigner,  was  exposed  in  consequence  of  his 
having  left  this  country  the  day  after  the  suit  was  commenced,  unin- 
formed of  any  other  charge  but  that  contained  in  the  original  petition, 
instructing  his  agent  and  counsel  in  relation  to  the  accusation  made 
against  him,  and  totally  unsuspicious  that  any  change  would  be  made 
in  it.  If  this  be  a  hardship,  it  is  one  of  his  own  creating,  and  we 
cannot  see  how  he  should  by  his  act,  be  placed  in  a  better  situation 
than  one  of  our  own  citizens.  The  hardship  would  be  the  other  way, 
if  this  circumstance  were  held  to  affect  at  all  our  decision,  as  to  the 
right  of  using  the  amended  petition.  But  it  does  not.  It  is  a  general 
rule,  that  jurisdiction  once  obtained,  cannot  be  divested  or  impaired 
by  any  act  of  the  parties  pendente  lite,  and  this  applies  to  all  the  in- 
cidents of  the  cause,  as  well  as  the  power  of  the  court  to  render  a  final 
judgment.     2  Wheaton,  290. 

We  have  now  to  consider  whether  it  were  necessary  to  have  the 
amended  petition  served  on  the  defendant.  On  this  subject,  our  law 
is  silent,  and  we  are  therefore  under  the  necessity  of  resorting  to  legal 
analogies  as  a  guide  for  our  decision.  The  object  of  service  is  two- 
fold— to  bring  the  party  into  court — and  to  instruct  him  of  the  nature 
of  the  action.  If  he  appear  and  answer,  service  of  an  amendment  to 
the  petition  is  unnecessary  for  the  first  purpose.  And  it  appears  to^ 
us,  equally  so  for  the  second,  for  the  defendant  being  in  court,  any 
change  made  in  the  pleadings,  after  permission  to  that  effect,  if  ob- 
tained on  due  notice  to  him  or  his  attorneys^must  be  within  his 
knowledge;  at  least,  it  is  his  fault  if  it  is  not.  We  see  no  more  ne- 
cessity of  serving  an  amended  petition,  than  there  is  to  serve  the 
answer  on  the  plaintiff,  or  the  replication  (if  the  rules  of  court  re- 
quire one)  on  the  defendant. 

In  the  present  instance,  the  record  states  that  the  plaintiff  had  leave 
to  amend,  with  the  consent  of  the  opposite  party;  we  think,  therefore, 
the  judge  erred  in  refusing  to  let  the  amended  petition  be  read,  on 
the  ground  that  it  had  not  been  served  on  the  defendant.  Had  it 
been  suffered  to  go  to  the  jury,  the  words  proved,  would  have  corres- 
ponded with  the  averment,  and  this  difficulty,  at  least,  would  have 
been  removed.  As  it  was  not,  we  have  a  verdict  rendered  on  evidence, 
which  the  pleadings  did  not  authorise.  This  in  itself  is,  perhaps, 
such  an  irregularity  as  would  require  us  to  remand  the  cause.  But 
we  express  no  opinion  on  that  point;  for  there  is  another  objection 
which  cannot  be  got.  over.     Supposing  this  amended  petition,  by 
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being  improperly  rejected,  could  be  viewed  in  the  same  light  here  as 
if  it  had  been  submitted  to  the  jury,  there  was  no  issue  joined  on  it; 
for  the  answer  to  the  original  petition  certainly  did  not  apply  to  the 
subsequent  amendment.  The  putting  the  case  to  the  jury,  before  an 
answer  was  filed,  or  a  contestatio  litis  formed  in  any  other  way,  was 
illegal;  there  was  nothing  for  them  to  try.  If  the  defendant  neglected 
to  plead,  he  should,  as  in  a  case  quite  similar  in  the  late  Superior  Court, 
be  quickened  by  taking  a  judgment  by  default.  Austin  t>.  Morgan, 
1  Martin,  205. 

On  the  whole,  therefore,  we  are  satisfied  that  the  words  proved, 
could  not  be  offered  in  support  of  the  original  allegation — that  they 
could  not  be  given  in  evidence  under  the  amended  petition;  for  no 
issue  was  made  up  on  it  for  the  jury  to  decide  on,  and  that  conse- 
quently, the  finding  was  irregular  and  must  be  set  aside. 

We  have  been  pressed  to  give  a  judgment  of  nonsuit,  but  we  do 
not  think  the  case  authorises  it.  There  has  been  as  much  fault  in 
the  defendant  not  pleading,  as  in  the  plaintiff  going  to  trial  on  an  im- 
perfect issue.  We  think  justice  will  be  best  promoted  by  remanding 
the  cause,  to  enable  the  parties  to  make  up  the  pleadings  and  have 
it  tried  again. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed;  that  the  case 
be  remanded,  with  instructions  to  the  judge  to  proceed  in  the  same, 
according  to  law,  and  that  the  appellee  pay  the  costs  of  the  appeal. 

Livermore,  for  the  plaintiff. 

Preston,  for  the  defendant. 


Fitz  v.  Cauchoix.     II,  N.  S.  265. 

FIRST  District. 

Nothing  can  be  assigned  as  error  apparent  on  the  face  of  the 
record,  which  may  be  cured  by  evidence  legally  introduced. — 
There  was  in  this  case  no  regular  statement  of  facts,  no  bill  of  excep- 
tions, no  testimony  taken  down  in  writing.  There  is  only  the 
certificate  of  the  judge,  that  the  record,  as  it  is  sent  up,  contains  all 
the  matters  on  which  the  case  was  tried  in  the  first  instance.  In  this 
state  of  things  the  appellant  assigns  for  error  the  want  of  proof  of 
signature  to  the  note,  of  demand  of  the  maker,  of  notice  to  the 
endorser:  all  these  might  have  been  supplied  by  testimony.    If  the 
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certificate  of  the  judge  produces  in  some  measure  the  effect  of  a  state- 
ment: yet  is  there  no  error.  Every  thing  necessary  to  recover  is 
alleged  in  the  petition,  and  not  denied  by  defendant  He  made 
default,  and  this  demand  being  liquidated,  did  not  require  testimonial 
proof  to  establish  its  amount.  Acts  of  1805.  The  judgment  by 
default  would  have  become  final  by  lapse  of  time  without  the  further 
interference  of  the  court 


Bowman  v.  Flower.     II,  N.  S.  267. 

THIRD  District 

Decided,  that  the  certificate  of  a  commissioner,  that  a  deposition 
was  taken  in  his  presence,  is  evidence  that  every  thing  which  appears 
on  the  face  of  it  was  done  in  his  presence. 

The  rules  of  the  district  court  must  be  shown  to  the  Supreme 
Court  by  suitable  proof,  as  any  other  matter  of  fact. 


Butler  v.  Eenner  et  ah    II,  N.  S.  274. 

FIRST  District 

This  was  a  case  of  facts. 

The  defendant's  first  ground  of  defence,  is  a  technical  one,  that 
the  plaintiff  sues  an  executor,  in  the  state  of  Mississippi;  and,  as  such, 
ought  previously  have  obtained  letters  testamentary  in  this  state. 
That  he  cannot  join  in  the  same  petition  a  claim,  in  right  of  his  tes- 
tator, with  one  in  his  own  right 

The  plaintiff's  cause  of  action  was  not  one  which  ever  existed  in 
his  testator;  the  suit  cannot,  therefore,  be  said  to  be  brought  in  the 
right  of  the  testator.  The  plaintiff  contracted  with  the  defendants, 
in  respect  to  a  quantity  of  cotton,  which  is  alleged  to  be  a  part  of  the 
estate;  the  plaintiff  might  have  avoided  mentioning  this  circumstance; 
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for  his  possession  gave  him  such  a  qualified  property  in  the  cotton,  as 
warranted  his  suing  for  any  injury  done  to  that  possession,  or  the 
breach  of  any  contract  relating  thereto.  Hunter  v.  Postletwhaite,  10 
Martin,  456. 

It  is  next  insisted  that  the  plaintiff,  by  his  own  testimony,  being  an 
agent  only  for  the  devisees  and  legatees  of  his  testator,  must  be  bound 
by,  and  cannot  alter  any  disposition  of  the  property,  which  these,  his 
principals,  have  made.  An  executor  is  not  the  agent  of  the  devisees 
or  legatees.  To  what  use  would  his  interposition  be,  if  the  devises 
or  legatees  could  at  once  command  their  respective  clevises  or  lega- 
cies, mavgre  the  executor?  It  is  from  his  hands  they  ought  to  be 
received;  the  things  so  devised  and  bequeathed  are  not  to  be  arrested 
in  the  hands  of  his  agents,  and  disposed  of  eo  invito.  The  counsel 
has  shown  that  the  bailee  cannot  withhold  the  thing  bailed,  although 
it  be  not  the  property  of  the  bailor.  Pothier,  Mandat,  n.  62.  Surely 
the  rights  of  the  alleged  owner,  a  third  party,  cannot  be  examined, 
because  they  cannot  be  affected  by  a  suit  in  which  he  neither  appears 
nor  is  cited. 


M'Donogh  v.  Johnson's  Executors.     II,  N.  S.  287. 

FIRST  District. 

An  executor  is  not  liable  for  a  debt  of  his  testator  in  the  district 
court,  but  only  in  the  court  of  probates.  Executors  must,  in  the 
payment  of  debts  of  the  succession,  proceed  in  the  manner  prescribed 
to  the  curator  of  absent  heirs  and  vacant  successions.  Civil  Code, 
276,  art.  174. 
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Sterling's  Heirs  v.  Johnson.     II,  N.  S.  289. 

THIRD  District. 

This  cause  presented  no  legal  question  of  difficulty;  but  depended 
for  its  decision  solely  on  matters  of  fact;  among  these,  one  only 
appeared  to  be  disputed,  i.  e.,the  true  locality  of  the  northeast  corner 
of  the  tract  of  land  owned  and  claimed  by  the  plaintiffs.  Proof  of 
the  line  in  dispute  being  the  real  line  of  the  younger  tract,  (purport- 
ing to  be  bounded  by  the  older,)  taken  as  strong  presumptive  evidence 
of  its  being  also  the  boundary  line  of  the  older. 


Kilgour  v.  Ratcliff's  Heirs,     II,  N.  S.  292. 

THIRD  District. 

An  authority  to  an  agent  to  bring  suit  and  carry  it  on  to  fina 
judgment,  does  not  authorise  him  to  enter  into  a  compromise.    Civil 
Code,  422,  art.  10.    Nor  does  the  agent's  receiving  of  the  part  of 
the  property  confirmed  in  the  judgment  under  the  compromise,  affect 
his  constituent,  whether  in  the  said  agent's  character  of  co-plaintiff 
(which  he  was,)  and  as  such,  was  creditor  only  for  the  portion  due 
to  himself.    The  law  in  this  case,  more  attentive  to  the  heir  who  is 
absent,  than  to  him  who  is  present,  forbids  the  debtor  to  pay  or 
deliver  unless  all  having  an  interest  in  the  thing  are  prepared  to 
receive  it;  Civil  Code,  282,  art.  120;  Ibid.  288,  art.  139?  Touliier, 
Droit  Civil,  I.  3,  /.  3,  c.  4,  n.  775;  or  of  mandatory,  (which  he  also 
was,)  for  with  regard  to  the  power  to  sue,  the  7th  law  of  the  14th 
title  of  the  5th  Partida  expressly  declares,  that  an  agent  with  this 
simple  power  cannot  legally  receive  the  amount  recovered  by  the 
judgment. 

The  Court  proceeds: 

The  approbation  of  the  attorneys  at  law  by  this  arrangement,  and 

the  satisfaction  entered  or  received  with  their  approbation,  has  been 

urged  as  conclusive  on  the  right  of  the  plaintiff.    In  deciding  on  this 

point,  we  have  not  found  it  necessary  to  touch  on  the  authority  of 

Vol.  II.— 56 
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licensed  attorneys  to  receive  the  amount  recovered  by  them.  On 
turning  to  the  entry,  we  find  it  expressly  refers  to  the  compromise 
made  by  Hamilton  Pollock,  and  the  receipt  of  the  other  property 
received  by  him,  as  the  grounds  of  their  consent.  The  legality  of 
this  act  must  therefore  depend  on  this  agreement.  If  it  were  bad, 
their  approbation  cannot  make  it  valid,  unless  we  hold  that  when 
they  are  employed  to  prosecute  a  claim,  they  are  empowered  to  aban- 
don any  portion  of  it  they  may  think  proper,  and  release  it.  But 
this  is  an  authority,  which  we  are  most  clear  they  do  not  possess,  and 
if  they  have  it  not  in  relation  to  themselves,  it  is  equally  wanting  to 
sanction  the  acts  of  others. 

This  brings  us  to  the  second  important  question  in  the  cause,  the 
effect  of  the  proceedings  in  the  court  of  probates.  The  defendants 
contend  that  the  property  delivered  by  them  to  Hamilton  Pollock  has 
been  received  by  Margaret  Hall  the  sister,  under  the  judgment  of 
partition,  and  that  this  partition  operates  as  a  ratification  of  the  conduct 
of  Hamilton  Pollock,  and  if  not,  a  complete  ratification  of  the  com- 
promise made  by  him,  that  it  is  at  least  a  bar,  against  the  recovery 
of  that  portion  of  the  property  received  by  her. 

We  have  frequently  determined  that  a  decree  rendered  by  a  court 
of  competent  jurisdiction  could  not  be  examined  collaterally  by  the 
parties  to  the  action,  or  those  claiming  under  them.  That  such  de- 
cision was  conclusive,  unless  set  aside  on  an  appeal,  or  by  an  action 
of  nullity,  if  that  remedy  still  exists.  In  opposition  to  the  application 
of  that  doctrine  to  this  case,  it  has  been  contended  that  the  whole 
proceedings  were  coram  nonjudice  and  void,  and  that  the  defendant 
was  not  cited.  On  the  first  point,  we  do  not  think  the  court  was 
without  jurisdiction.  It  was  that  of  probates  of  the  parish,  where  the 
succession  was  opened  by  the  death  of  the  ancestor,  and  where  his 
principal  property  was  situated.  It  had,  therefore,  jurisdiction  of  the 
settlement  and  partition  of  the  estate;  more  particularly  if  one  of  the 
heirs  was  an  absentee.  Dufour  v.  Camfranc,  11  Martin,  60S; 
Trepagnier's  Heirs  v.  Butler  et.  a/.,  12  Ibid.  534;  Bernard  v.  Vignaud, 
1  Martin,  N.  S.  8;  Civil  Code,  158,  art.  9. 

The  want  of  citation,  however,  has  been  strongly  urged  as  a  ground 
of  absolute  nullity,  even  supposing  the  court  to  have  had  the  power 
to  take  cognisance  of  the  cause.  Admitting  the  want  of  citation  has 
the  effect  contended  for,  the  judgment  still  presents  itself  in  such  a 
shape  as  requires  us  to  apply  to  it  the  rule  on  which  we  have  so  often 
acted.  The  defendant  is  stated  to  be  an  absentee,  and  the  judge  de- 
creed that  being  satisfied  she  was,  he  appointed  her  a  curator.  Now 
if  such  were  the  fact,  the  appointment  was  legal,  and  there  were 
proper  parties  to  the  judgment.  Whether  in  truth  she  were,  or  were 
not  absent,  was  a  question  for  the  judge  who  appointed  a  person  to 
represent  her.  We  have  not  the  evidence  before  us  on  which  he 
acted,  and  if  we  had,  we  could  not  examine  it  collaterally.  We  will 
remark,  however,  that  the  averment  found  in  the  petition  of  Hamilton 
Pollock,  that  his  sister  was  a  resident  of  the  parish  of  Rapides  in  the 
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month  of  August,  is  by  no  means  inconsistent  with  the  fact  of  her 
being  an  absentee  from  the  state  in  December  following,  and  the  re- 
turn of  the  sheriff  that  he  left  the  citation  at  her  last,  not  her  usual 
place  of  abode,  strengthens  the  conclusion  that  she  had  left  the  state. 

In  regard,  therefore,  to  all  the  things  embraced  by  that  judgment, 
and  which  were  partitioned  in  consequence  of  it,  we  are  of  opinion 
the  plaintiff  cannot  recover,  but  as  to  property  not  comprised  in  it  a 
very  different  question  is  presented;  namely,  whether  the  receipt  of 
the  property  amounts  to  a  ratification  of  the  compromise  made  by 
Hamilton  Pollock,  in  consequence  of  which  a  part  of  the  succession 
had  been  abandoned.  To  give  it  this  effect  would,  we  think,  be 
carrying  the  principle  of  implied  approbation  further  than  the  law 
will  warrant.  If  the  acceptance  of  the  property,  and  division  by  the 
heir  had  been  inconsistent  with  the  claim  for  the  other  portions  of  the 
estate,  as  if  the  part  divided  had  been  received  in  place  of  that  given 
up,  there  would  have  been  more  ground  to  have  presumed  this  acqui- 
escence; but  whether  the  act  were  ratified  or  not,  the  objects  sold  and 
partaken  made  a  part  of  the  estate,  and  had  to  be  divided.  The  par- 
tition, therefore,  of  what  clearly  belonged  to  the  succession  cannot  be 
considered  as  ratifying  an  abandonment  which  one  of  the  heirs  had 
made  of  a  part  of  it;  nemo  facile  presumitur  donate:  and  we  do 
not  see  that  there  is  any  good  reason  why  that  rule  should  not  receive 
an  application  when  the  surrender  of  a  right  is  inferred  from  the  acts 
of  the  representative,  who  was  interested  in  giving  a  sanction  to  a 
proceeding  in  which  he  had  exeeeded  the  authority  vested  in  him. 
For,  although  he  may  be  presumed  to  have  had  a  strong  interest,  and 
consequently  a  great  desire  to  confirm  the  transaction,  this  very  cir- 
cumstance furnishes  the  strongest  ground  why  the  effect  of  his  pro- 
ceedings should  be  limited  to  what  he  has  expressly  done,  or  what 
clearly  and  necessarily  results  from  the  measures  to  which  he  resorted. 
Before  dismissing  this  part  of  the  subject  it  is  necessary  to  notice  a 
receipt  found  in  the  record,  by  which  the  attorney  for  the  absent  heirs 
acknowledged  that  the  amount  stated  in  the  petition,  was  in  full  for 
all  claims  which  the  persons  he  represented  had  in  the  succession.  In 
giving  such  a  receipt  he  exceeded  his  authority.  An  attorney,  ap- 
pointed to  give  validity  to  an  act  of  partition,  has  not  the  power  to 
renounce  the  right  of  the  absentee  to  property  not  divided.  His 
authority  is  limited  to  see  the  partition  legally  executed,  in  respect  to 
the  matters  comprised  in  it. 

In  addition  to  the  twenty-four  bales  of  cotton  which  the  plaintiff 
shows  were  illegally  abandoned  by  Hamilton  Pollock,  they  claim  also 
the  difference  in  value  between  the  amount  of  the  property  partitioned 
in  the  court  of  probates,  and  that  recovered  by  the  judgment  of  the 
district  court;  but  they  have  failed  in  placing  that  claim  on  any  grounds 
which  enable  us  to  sanction  it.  The  decree  of  the  court  was,  that 
the  defendants  should  surrender  certain  property,  or  pay  a  value 
which,  the  jury  in  their  verdict,  and  the  court  afterwards,  thought 
proper  to  affix  to  it    It  was  a  compliance  with  this  judgment  to  sur- 
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render  the  specific  objects  enumerated,  and  a  division  of  these  objects 
afterwards,  prevents  any  claim  for  their  value.  It  would  be  quite 
unfair  to  have  both  the  thing,  and  the  price  of  it.  Neither  is  the 
demand  for  the  negro  said  not  to  be  included  in  the  partition  sustained. 
A  reference  to  the  evidence,  at  page  85  of  the  record  shows,  that  one 
of  the  slaves  died  after  the  rendition  of  the  judgment,  and  subsequent 
to  the  delivery  by  Hamilton  Pollock.  We  are  unable  to  perceive, 
after  a  strict  examination  of  the  record,  that  any  part  of  the  property 
received  by  him  was  undivided,  except  the  horse  and  stock  of  hogs, 
the  right  of  the  plaintiff  to  which,  cannot  be  distinguished,  from  the 
cotton  already  mentioned. 

The  cause  was  submitted  to  a  jury  in  the  court  below,  who  found 
a  general  verdict  for  the  defendants.  On  what  grounds  we  do  not 
know,  perhaps  from  a  feeling  that  on  the  merits,  the  justice  and  equity 
of  the  case  were  with  the  defendants,  and  that  the  hardship  was 
great,  in  calling  on  them  to  satisfy  a  judgment,  which  they  had 
already  surrendered  property  in  discharge  of.  That  juries  frequently 
decide  from  these  impressions  without  testing  each  particular  point  in 
a  case  by  the  law  that  governs  it,  and  distinguishing  accordingly,  we 
have  no  doubt;  nor  is  it  perhaps  to  be  regretted  that  they  do,  it  being 
one  of  the  benefits  of  this  mode  of  trial  "  that  the  heart  often  feels 
what  the  head  cannot  explain."  Be  that  as  it  may,  a  colder  duty 
devolves  on  this  court;  the  obligation  on  us  is  imperative,  not  to 
suffer  the  law  under  which  the  citizen  holds  his  property  to  be  sacri- 
ficed to  our  notions  of  equity.  If  this  had  been  a  question  of  dama- 
ges, fraud,  or  error,  or  depending  on  the  weight  to  be  attached  to 
testimony,  we  should  not  disturb  the  verdict.  But  the  facts  are  clear, 
the  only  thing  disputed  is  the  law,  and  so  far  as  it  is  found  to  favor 
the  pretensions  of  either  it  must  have  its  effect. 

The  one  half  of  the  value  of  the  cotton  and  the  horse  and  stock  of 
hogs,  appears  on  reference  to  the  verdict  of  the  jury,  and  the  judg- 
ment in  the  first  case,  to  be  1168  dollars  and  50  cents. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  proceed- 
ing to  give  such  judgment  as  in  our  opinion  ought  to  have  been 
given,  it  is  ordered,  adjudged  and  decreed  that  the  plaintiff  receive 
of  the  defendants  the  sum  of  1168  dollars  and  50  cents,  with  costs  in 
both  courts. 

Woodruff,  for  the  plaintiff. 

Watts  and  Lob  dell,  for  the  defendants. 
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Canez  et  ah  v.  Schooner  James  M'Kinley. 

II,  N.  S.  307. 

PARISH  Court  of  New  Orleans. 

Decided,  that  syndics  have  no  right  to  take  the  whole  proceeds  of 
a  vessel  of  which  their  insolvent  was  part  owner  only.  Nor  can 
those  who  have  a  right  of  action  against  the  part  owner  be  compelled 
to  await  the  settlement  of  the  insolvent's  estate  before  they  obtain 
the  benefit  of  the  proceedings  against  their  debtor,  who  had  not 
failed. 


Ross  et  al.  v.  Buhler  et  al     II,  N.  S.  312. 

A  district  judge  cannot  be  examined  as  a  witness  on  the  trial  of  a  suit,  where  he  sits  a* 

judge. 

THIRD  District.  i 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendants  and  appellants  in  this  case,  having  need  of  the 
testimony  of  the  district  judge,  prayed  him  to  give  it.  The  judge 
was  of  opinion  that  he  could  not  do  so,  and  a  bill  of  exceptions  was 
taken. 

We  think  he  did  not  err — the  Spanish  law  expressly  forbids  this. 
Part.  3,  tit.  16,/.  19. 

There  may,  however,  be  a  different  mode  of  practice,  which,  by 
taking  off  the  reason  of  the  rule,  perhaps  destroys  it  in  jury  cases. 
If  the  judge,  when  he  tries  the  facts,  must  weigh  the  evidence,  he 
must  do  so  impartially.  This  perhaps  he  cannot  be  easily  supposed 
to  do,  when  he  is  to  weigh  his  testimony  against  that  of  another. 
When,  however,  not  he,  but  a  jury,  is  to  try  an  issue  of  facts,  it  would 
seem  the  reason  in  some  degree  fails.  Yet  cogent  ones  present  them- 
selves; in  a  court  composed  of  one  judge  only,  who  is  to  administer 

56* 


666  SUPREME  COURT. 

[Rom  et  al  v.  Buhler  et  al] 

the  oath,  it  cannot  be  done  by  any  but  a  member  of  the  court,  and 
he  is  the  only  one.  He  is  to  determine  on  his  competency — to  deter- 
mine on  the  absence  of  evidence,  if  a  nonsuit  be  prayed. 

It  seems  to  us  some  legislative  provision  is  necessary  in  a  case  like 
this.     Otherwise,  the  party  cannot  attain  his  right. 

Justice  requires  that  this  case  be  remanded,  in  order  that  the  defen- 
dants may  be  afforded  the  means  of  obtaining  the  evidence  they  are 
in  want  of. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  the 
case  be  remanded  for  further  proceedings,  as  if  no  trial  was  had;  the 
costs  of  this  appeal  to  be  borne  by  ihe  appellees. 

Watts  and  Lobdell,  for  the  plaintiffs. 

Workman,  for  the  defendants. 


Breedlove  et  al.  v.  Young.     II,  N.  S.  314. 

FIRST  District. 

If  the  plaintiff  demand  less  than  three  hundred  dollars,  the  case 
cannot  be  appealed  from,  though  the  defendant  offer  a  set-off^ 
which  added  to  the  plaintiff's  claim  would  make  an  aggregate  of 
more  than  three  hundred  dollars,  and  accounts  to  a  larger  amount 
were  investigated  on  the  trial. 
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Chalmers  et  al  t>.  White  et  al.     II,  N.  S.  316. 

FIRST  District. 

The  laws  relating  to  respites,  in  force  in  Louisiana  before  the 
adoption  of  the  constitution  of  the  United  States  by  the  people  there, 
are  not  repealed  by  the  article  of  that  instrument,  which  inhibits 
states  from  passing  certain  laws.  See  Blanque  v.  Beale's  Executors, 
1  Martin,  N.  S.  427. 
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Allard  et  al.  v.  Lobau.     II,  N.  S.  217. 

An  individual  who  complains  of  an  obstruction  to  a  highway  can  maintain  an  action  for 

it  in  the  District  Court 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  petitioners  state  that  they  are  riparious  proprietors  along  the 
bayou  St.  John,  and  that  the  bayou  is  a  navigable  stream.  That  the 
defendant,  who  is  also  a  riparious  proprietor  thereon,  and  by  law 
obliged  to  leave  a  space  of  twenty-five  feet  in  width  along  the  bank 
for  a  passage,  has  erected  an  old  hut,  which  obstructs  the  way  at  low 
water,  and  renders  it  impassable  at  high. 

They  pray  that  the  nuisance  may  be  abated,  by  a  decree  of  the 
court  compelling  defendant  to  remove  the  hut  by  him  erected,  and 
that  they  have  such  other  relief  as.  their  case  entitles  them  to. 

The  answer  sets  up  various  grounds  of  defence,  which  it  is  unne- 
cessary to  enumerate,  as  the  court  below,  conceiving  it  had  no  juris- 
diction of  the  case,  dismissed  the  petition. 

A  great  deal  has  been  said  on  the  argument,  which  we  conceive 
quite  irrelevant  to  the  point  which  we  are  now  called  on  to  decide. 
It  may  be  true  that  the  bayou  is  not  a  navigable  stream; — that  the 
corporation  of  New  Orleans  should  join  in  the  action: — and  finally, 
that  the  claim  of  the  petitioners  is  not  well  founded.  But  these  in- 
quiries suppose  an  examination  of  the  case,  by  a  court  having  the 
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power  to  take  cognisance  of  it,  and  the  decision  of  the  judge,  that  he 
wanted  this  power,  has  brought  the  cause  up  on  that  point  alone. 
To  the  correctness  of  that  decision,  therefore,  must  our  attention  be 
confined. 

The  question  presented  by  the  pleadings  is,  whether  an  individual 
who  complains  of  an  obstruction  to  a  highway,  can  maintain  an  action 
for  it  in  the  district  court  To  arrive  at  a  conclusion,  the  best  and 
safest  mode  will  be  to  inquire  whether  private  persons  have  any  right 
which  is  personal,  in  relation  to  property  of  the  description  mentioned 
in  the  petition.  If  it  should  be  found  that  they  have,  it  will  follow 
that  the  tribunal  where  the  suit  was  brought,  had  jurisdiction,  unless 
the  legislature  have  expressly  denied  the  remedy  which  must  neces- 
sarily be  supposed  to  belong  to  such  a  right. 

Public  things,  says  our  Code,  are  these,  the  property  of  which  be- 
longs to  a  whole  nation,  and  the  use  of  which  is  granted  to  all  the 
members  of  the  nation:  of  this  kind,  are  navigable  rivers,  seaports, 
roads,  harbors,  highways,  and  the  beds  of  rivers,  so  long  as  the  same 
are  covered  with  water.  Civil  Code,  94,  art.  6.  Such  also  was  the 
ancient  law  of  this  country. 

The  use  thus  granted  to  each  individual,  of  the  things  just  men- 
tioned, by  the  public,  who  are  the  owners,  appears  to  us  to  confer  the 
right  of  enjoyment  in  as  full  and  complete  a  degree,  as  that  which 
would  be  derived  from  the  concession  of  a  private  proprietor,  on  soil 
that  belonged  to  him.  If  there  is  any  difference  we  are  unable  to 
perceive  it,  aqd  in  either  case  we  conceive,  that  if  the  party  on  whom 
this  privilege  is  conferred,  or  to  whom  this  use  is  accorded,  be  ob- 
structed in  the  exercise  of  it,  he  is  well  founded  in  considering  it  as  a 
private  injury;  for  it  prevents  him  from  enjoying  a  personal  right. 

Such,  we  think,  is  clearly  the  consequence  of  the  public  conferring 
0|Q  each  individual  of  the  nation  the  use  of  any  part  of  its  property, 
and  such,  we  think,  was  the  law  antecedent  to  the  passage  of  that  act 
of  the  legislature,  which  has  been  relied  on  to  show,  that  the  offence 
charged  on  the  defendant  is  now  made  a  public  offence,  and  is  exclu- 
sively cognisable  by  a  court  having  a  criminal  jurisdiction. 

The  words  of  that  statute  are  «  That  any  person  who  shall  make  on 
the  shores  of  any  navigable  river,  or  in  any  other  place  of  public  use, 
any  work,  to  hinder  or  embarrass  such  public  use,  contrary  to  the 
spirit  and  true  interest  of  the  laws  which  are  in  force  in  this  territory 
shall  be  liable  to  prosecution  by  information,  before  the  court  of  the 
parish  where  such  a  nuisance  shall  have  been  committed,  and  shall, 
upon  conviction,  be  compelled  to  pay  the  sum  of  one  hundred  dollars, 
for  every  offence  committed  in  contravention  of  the  provisions  of  this 
act,  and  the  court  shall  further  order  the  nuisance  to  be  removed,  at 
the  expense  of  the  party  convicted." 

This  act  construed  strictly,  as  penal  laws  should  be,  could  not  be 
held  to  affect  any  works  erected  before  its  passage,  and  therefore  it 
might  perhaps  be  enough  to  say  in  the  present  instance,  that  as  the 
petition  does  not  state  when  the  obstruction  was  placed  in  the  public 
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way,  it  does  not  follow  that  it  was  since  the  enacting  of  the  law,  and 
therefore  the  court  was  not  necessarily  as  the  case  stood  on  the  plead- 
ings, without  jurisdiction.  But  as  the  facts  may  be  otherwise,  and 
as  the  want  of  an  expression  of  our  opinion  on  the  main  question 
might  compel  the  parties  to  come  before  us  again  without  the  cause 
being  gone  into  on  the  merits,  we  have  deemed  it  better  to  settle  the 
point  at  once,  more  particularly  as  it  is  one  on  which  we  entertain  no 
doubt. 

There  is  nothing  in  the  act  cited,  which  takes  away  the  private 
right  that  existed  previous  to  its  passage.  Its  whole  provisions  are 
in  relation  to  the  public  offence,  which  is  committed  by  an  act  such 
as  that  complained  of,  and  in  providing  remedies  for  it;  and  it  is  totally 
silent  in  relation  to  the  injury  which  individuals  may  sustain,  or  to 
the  redress  to  which  they  may  be  entitled.  On  what  ground  then 
could  we  hold  that  it  deprived  the  latter  of  relief  for  the  private  in- 
jury? None,  unless  we  were  to  say  that  the  prosecution  by  the  public 
was  utterly  inconsistent  and  incompatible  with  a  private  demand  to 
have  a  judgment,  which  in  part  would  have  the  same  effect  But 
such  a  position  would  be  wholly  untenable,  for  the  relief  obtained  by 
public  prosecution  is  not  inconsistent  or  incompatible  with,  that  of  the 
private  action,  but  concurrent  with  it.  And  the  reasons  are  obvious 
and  sound,  why  the  legislature  may  have  thought,  that  it  was  not 
sufficient  to  leave  this  subject  exclusively  in  the  hands  of  the  citizen 
without  supposing  they  intended  to  deprive  him  of  a  right,  useful  and 
necessary  to  himself;  but  too  closely  connected  with  that  of  the  public 
to  be  committed  entirely  to  his  discretion  and  vigilance. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided,  and  reversed,  that  this  cause 
be  remanded  to  the  district  court,  with  directions  to  the  judge  not  to 
refuse  to  proceed  to  the  trial  of  the  same  for  the  want  of  jurisdiction. 
And  it  is  further  ordered,  adjudged  and  decreed,  that  the  appellee 
pay  the  costs  of  this  appeal. 

fi'jirmas,  for  the  plaintiffs. 

Morel,  for  the  defendant. 
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Cross  v.  Richardson.     II,  N.  S.  323- 

PARISH  Court  of  New  Orleans. 

One  suit  may  be  brought  on  two  different  causes  of  action,  if  they 
be  not  inconsistent.  An  attachment  lies  for  damages  claimed.  The 
affidavit  is  then  sufficient,  when  it  is  so  clear,  positive  and  certain, 
that  it  will  support  an  indictment  for  perjury,  if  the  facts  be  untrue. 
Therefore,  an  affirmation  that  the  facts  as  "set  forth  in  the  petition" 
are  true,  is  sufficient. 


Hunter  v.  Abert     II,  N.  S.  328. 

SECOND  District. 

Judgment  affirmed  with  damages,  where  no  bill  of  exceptions  was 
in  the  record,  no  statement  or  evidence  taken  down. 


Brandt  et  al,  Syndics,  v.  Shaumburgh.     II,  N.  S.  329. 

After  a  respite  is. granted,  the  debtor  cannot  legally  give  a  preference  to  a  creditor  over 

the  rest 
Fraad  is  presumed  in  a  bankrupt. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  question  to  be  decided  in  this  case  arises  out  of  an  act  of  mort- 
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gage  executed  by  Brandt  &  Foster  subsequent  to  the  respite  accorded 
by  their  creditors,  but  previous  to  the  institution  of  the  suit  commenced 
against  them  to  compel  a  forced  surrender  of  their  property. 

The  mortgagee,  it  appears,  was  one  of  the  original  creditors,  and  it 
is  contended  by  the  plaintiffs,  that  the  lien  conferred  on  him  by  hypo- 
thecation, was  for  the  old  debt;  that  the  proof  of  this  fact  results  from 
the  presumption  which  the  law  attaches  to  all  acts  of  persons  in  failing 
circumstances,  and  that  the  presumption  is  greatly  strengthened  in 
the  present  case,  from  the  defendant  not  having  offered  any  proof  of 
the  consideration  that  passed  between  him  and  the  mortgagors,  at  the 
time  of  executing  the  mortgage;  although  by  the  pleadings  he  was 
expressly  put  on  the  proof  of  that  fact. 

On  the  other  side  it  is  urged,  that  the  granting  of  the  respite  by 
the  creditors,  made  Brandt  &  Foster  solvent;  that  it  did  away  the 
presumption  of  frand,  if  any  such  attaches;  that  being  left  in  the 
management  of  their  affairs,  every  person  had  a  right  to  contract 
with  them;  and  in  the  exercise  of  that  right  must  consequently  be 
presumed  to  have  acted  honestly,  until  the  contrary  is  shown. 

It  is  the  opinion  of  this  court,  that  after  a  respite  is  accorded  to  a 
debtor,  he  cannot  legally  make  any  change  in  the  condition  of  those 
to  whom  he  stands  indebted,  by  conferring  on  them  privileges  which, 
in  case  there  is  not  sufficient  property  to  pay  all,  will  entitle  them  to 
a  preference  over  creditors  who  at  the  time  of  according  the  respite, 
were  of  equal  dignity.  Because  it  is  contrary  to  the  very  condition 
on  which  that  favor  was  accorded;  namely,  that  all  will  wait  for  the 
payment  of  their  debts,  such  as  they  exist  at  the  time  the  delay  is 
granted,  until  a  certain  period  is  elapsed.  To  permit  one  of  the  credi- 
tors, and  the  debtors,  to  change  the  nature  of  any  one  of  these  debts 
without  the  consent  of  the  others,  would  be  a  violation  of  this  pact; 
and  authorising  that,  the  non-existence  of  which  in  the  first  instance, 
was  perhaps  the  very  reason  why  a  delay  was  acceded  to. 

But  the  difficulty  in  this  case  is  the  application  of  this  principle. 
There  is  nothing  proved  on  either  side  as  to  the  consideration  which 
moved  from  the  mortgagor  to  the  mortgagee,  at  the  time  the  hypothe- 
cation was  granted;  and  the  qnestion  is,  whether  in  the  absence  of 
proof,  we  are  permitted  to  act  on  the  presumption  of  fraud.  The 
general  rule  is  that  it  is  never  presumed,  and  in  ordinary  cases,  the 
party  attacking  the  act  must  prove  fraud  in  both  parties  to  the  instru- 
ment, and  an  injury  in  him  who  seeks  to  avoid  it.  Curia  Philip, 
lib.  9,  cap.  13,  Revocataria,  no.  10;  Ramsay  v.  Dow,  10  Martin, 
577. 

To  the  general  principle,  the  law  has,  however,  established  an  ex- 
ception, that  whenever  the  party  making  the  conveyance,  or  granting 
the  lien,  is  in  a  state  of  insolvency,  fraud  is  to  be  presumed;  and  that 
in  such  cases  no  other  evidence  is  necessary  but  what  results  from 
the  presumption  which  the  law  establishes.  We  have  then  to  inquire 
whether  the  fact  of  the  mortgagors  having  obtained  a  respite  placed 
them  in  such  a  condition  as  casts  a  suspicion  of  fraud  over  all  their 
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acts  that  are  attacked  by  their  creditors,  and  throws  the  burthen  of 
proof  on  those  who  claim  the  benefit  of  them.  Curia  Phillip.  Loco 
citato. 

The  answer  to  that  argument  is  easily  furnished;  for,  without  recur- 
ring to  any  general  reasoning  to  show  the  propriety  and  correctness 
of  considering  persons  in  the  situation  of  Brandt  &  Foster  as  insolvent, 
and  coming  within  the  exception  to  the  rule  we  have  just  mentioned, 
we  find  it  expressly  stated  that  the  law  considers  as  bankrupts,  those 
who  have  obtained  a  respite. 

"  Jlssimismo  de  lo  dicho  se  sigue  ser  fallidos  los  que  no  pueden 
enterament  pagar  todos  sus  deudas  y  los  que  intentam,  o  piden,  o 
quieeren  seguir  el  remedio  forzoze,  y  pleytos  de  las  esperas  y  qui- 
tos."  Curia  Phillip,  lib.  2,  cap.  11,  Fallidos  no.  3;  Recop.  lib.  5, 
tit.  1 9,  law.  5. 

We  are  bound,  therefore,  to  presume  this  act  fraudulent,  as  the  con- 
trary is  not  shown;  and  whatever  may  have  been  the  real  nature  of 
the  transaction,  the  law  which  governs  such,  must  be  applied  to  it; 
we  do  so  with  less  reluctance  in  the  instance  before  us,  for  the  mort- 
gagee was  warned  by  the  pleadings,  that  proof  of  the  consideration 
was  required  of  him,  and  he  failed  to  furnish  it.  See  the  case  of 
Misotiere's  Syndics  v.  Coignard,  3  Martin,  561;  Curia  Phillipica, 
lib.  2,  cap.  11,  Fallidos,  no.  16. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  plaintiff^  do  recover  of 
the  defendant  the  sum  of  nineteen  hundred  and  twenty  dollars  and 
fifty  cents,  with  interest  on  said  sum  at  five  per  cent,  from  the  7th 
November,  1821,  until  paid,  and  costs  in  both  courts. 

Livermore,  for  the  plaintiff. 

Hoffman,  for  the  defendant 
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Pratt  v.  Flowers.     II,  N.  S.  333. 

One  who  may  directly  be  a  winner  or  loser  by  the  event  of  the  soil,  cannot  ttitify. 

An  agent  ia  a  good  witness. 

On  a  bill  of  exceptions,  the  court  ad  quam  will  weigh  objections  made  before  the  jodgv 

a  quo. 
Although  the  rejected  evidence  comes  op,  the  case  will  be  sent  back,  if  a  jury  were 

prayed,  and  there  be  contradictory  evidence. 

THIRD  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

In  this  action  the  plaintiff  claims  3095  dollars,  the  balance  due  for 
goods  sold  and  delivered,  and  money  advanced  to  the  defendants. 
There  was  judgment  against  the  latter  on  a  verdict  for  1483  dollars 
and  22  cents,  and  they  appealed. 

The  first  question  to  be  decided,  is  presented  by  a  bill  of  exceptions 
taken  to  the  opinion  of  the  district  judge,  rejecting  the  testimony  of 
Henry  M.  Shreve.  This  witness  was  offered  by  the  defendants,  and 
his  evidence  was  objected  to  on  the  ground  that  he  was  interested. 
The  fact  attempted  to  be  proved  by  him  was  the  delivery  of  a  note 
to  the  plaintiff,  with  directions  to  place  the  amount  to  the  credit  of  the 
defendants,  they  having  instructed  and  directed  witness  so  to  do. 

The  genera]  rule  on  this  subject  is  well  known;  persons  who  are 
to  gain  or  lose  directly  by  the  event  of  a  cause,  cannot  testify  in  it, 
because  in  such  cases  they  are  considered  as  giving  evidence  for 
themselves.  To  this  general  rule  there  are  exceptions,  introduced  by 
necessity,  or  regard  to  public  convenience;  as  where  testimony  is  re- 
ceived from  those  who  are  entitled  to  rewards  on  convictions,  or  from 
agents,  or  servants.  Phillips  on  Evidence,  Ed.  of  1821,  42,  96, 100; 
Butler  v.  De  Hart,  ante,  429. 

The  witness  in  this  case  appears  to  us  to  fall  within  the  exceptions 
just  stated.  He  was  instructed  to  hand  over  to  the  plaintiff  an  obliga- 
tion proceeding  from  the  freight  of  a  steamboat,  which  the  defendants 
claimed  as  theirs;  in  carrying  these  instructions  into  effect  he  certainly 
acted  as  an  agent,  and  as  such,  should  have  been  admitted  to  testify. 

The  petitioner,  however,  relies  on  another  ground  to  show  the  in- 
competency of  Shreve  to  give  evidence  as  to  the  delivery  of  this  note, 
and  that  is,  that  it  appears  by  a  letter  from  the  plaintiff  to  the  defen- 
dants, introduced  in  evidence  by  the  latter,  that  a  written  receipt  was 
given  explaining  on  whose  account  this  note  was  received,  and  that 
consequently  parol  testimony  cannot  be  admitted,  unless  the  receipt 
is  produced,  or  the  absence  of  it  accounted  for. 
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According  to  the  bill  of  exceptions  which  is  found  in  the  record,  it 
appears  that  the  objection  on  the  trial  was  confined  to  interest  alone. 
We  cannot,  therefore,  in  this  court,  go  into  any  other;  for,  had  that 
relied  on  here,  been  made  in  the  tribunal  of  the  first  instance,  we  do 
not  know  but  the  defendants  might  have  introduced  proof  to  remove 
the  objection,  and  show  that  the  evidence  offered  was  the  best  of 
which  the  case  is  susceptible.    Vignaud  v.  Bernard,  10  Martin,  637. 

As  the  cause  was  submitted  to  a  jury,  and  depends  upon  facts  to 
be  deduced  from  testimony  which  is  in  some  measure  contradictory, 
we  think  it  necessary  to  remand  the  cause  for  a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  further 
ordered, adjudged  and  decreed,  that  this  case  be  remanded  for  a  new 
trial,  with  directions  to  the  district  judge  not  to  reject  the  witness 
Shreve,  on  the  ground  that  he  is  interested;  and  that  the  appellee 
pay  the  costs  of  this  appeal. 

Liver  more,  for  the  plaintiff. 

Christy ,  for  the  defendants. 


De  Ende  v.  Moore.     II,  N.  S.  336. 

The  purchaser  of  property,  at  a  Bale  ordered  by  the  Court  of  Probates,  acquires  it  free 

from  incumbrances. 

EIGHTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  in  this  case  obtained  a  mortgage  from  one  Joseph 
Aydelott,  now  deceased,  on  certain  lots  in  the  town  of  Madisonville, 
in  order  to  secure  the  payment  of  two  promissory  notes  of  1500  dol- 
lars each;  and  seeks  by  this  action  to  enforce  that  mortgage  on  the 
property  affected  by  it,  which  is  now  in  the  hands  of  the  defendant 

The  defendant  sets  up  title  to  the  premises  in  virtue  of  a  conveyance 
from  Joseph  H.  Hawkins,  now  also  deceased,  who  purchased  them 
at  a  public  sale,  duly  and  legally  made  by  order  of  the  court  of  pro- 
bates, of  the  estate  of  Aydelott,  the  mortgagor;  and  he  avers  that  the 
property  has  come  into  his  hands,  discharged  from  the  liens,  with 
which  it  was  affected  previous  to  that  sale. 

The  evidence  introduced  oil  the  trial,  supports  the  allegations  of 
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the  parties,  and  we  have  therefore  presented  for  decision,  a  question 
of  vast  importance;  not  only  as  affecting  rights  to  property,  which  has 
heretofore  been  acquired,  under  sales  made  by  order  of  the  probafe 
courts  throughout  the  state,  but  also  as  recognising  a  rule  which  in 
future  will  have  a  frequent  and  important  application,  in  the  settle- 
ment of  deceased  persons'  estates. 

We  pronounced  an  opinion  a  few  days  since  in  the  case  of  Lafon's 
Executors  v.  Phillips  el  al.9  ante,  644,  in  which  we  laid  down  a 
doctrine,  that,  if  confirmed  in  the  instance  before  us,  would  be  fatal  to 
the  pretensions  of  the  plaintiff.  We  have  deemed  it,  however,  proper 
to  examine  the  subject  as  if  presented  for  the  first  time:  for  the  very 
circumstance  of  our  having  expressed  the  opinion  just  alluded  to, 
has  enabled  us  to  derive  an  advantage  from  the  discussion  of  this 
cause,  which  we  could  not  well  have  obtained  on  the  first  argument 
The  counsel  whose  duty  it  was  to  impugn  that  opinion,  having  the 
grounds  before  him  on  which  the  court  decided,  instead  of  wasting 
his  attention  on  minor  questions,  has  been  able  to  direct  the  whole  of 
it  to  the  points  on  which  the  case  really  turns,  and  by  these  means 
has  greatly  assisted  us  in  the  discovery  of  truth.  In  the  present  un- 
settled state  of  our  jurisprudence,  too  great  pains  cannot  be  taken,  in 
settling  principles  which  have  an  extensive  bearing  on  the  transac- 
tions of  men:  and  discussions  which  contribute  to  a  correct  under- 
standing of  these  principles,  when  conducted  with  the  learning,  ability, 
and  temper,  which  distinguished  the  argument  at  the  bar,  are  ex- 
tremely grateful  to  us,  and  highly  beneficial  to  the  public. 

The  system  established  by  the  legislature  in  regard  to  the  succes- 
sion of  deceased  persons,  has  been  eulogised  by  one  of  the  parties,  as 
the  best  that  legislation  has  produced — harmonious  in  its  several 
parts — admirably  calculated  to  insure  a  speedy  and  equitable  pay- 
ment of  the  debts  due — to  guard  and  protect  the  interests  of  absentees 
and  minors,  and  secure  the  rights  of  all  concerned.  By  the  other  side 
it  has  been  denounced,  as  unsound  in  principle — confused  and  con- 
tradictory in  its  details,  and  inadequate  to  the  purposes  for  which  it 
was  created.  The  truth  we  apprehend,  in  this  case,  as  in  many 
others,  lies  between  these  extremes.  We  certainly  think  the  princi- 
ple of  attaining  an  early  and  complete  settlement  of  the  estate,  by 
compelling  all  the  creditors  to  present  their  claims  to  one  court,  a 
sound  one;  but  the  means  necessary  to  give  effect  to  the  system  in- 
troduced into  our  code  on  this  principle,  have  not  been  furnished  with 
the  clearness  that  might  be  desired,  and  hence  great  inconvenience 
and  delay  frequently  result  from  its  operation. 

It  would  be  sufficient,  perhaps,  to  refer  to  the  opinion  in  the  case 
already  alluded  to,  for  the  reasons  on  which  we  there  came  to  tho 
conclusion,  that  the  purchaser  at  a  sale  made  by  order  of  the  probate 
court,  took  the  property  free  from  the  liens  existing  on  it;  and  proceed 
at  once  to  the  further  considerations,  which  the  argument  of  the  ap- 
pellee has  furnished.  But  it  will  enable  us  to  take  a  more  connected, 
and  satisfactory  view  of  the  subject,  to  repeat  here,  at  least  in  part, 
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the  grounds  on  which  that  decision  was  made,  and  the  authorities 
by  which  it  was  supported. 

Referring,  however,  to  so  much  of  that  opinion,  as  went  to  show, 
that  it  was  a  necessary  consequence  of  the  general  system  established 
in  relation  to  the  settlement  of  successions,  that  the  mortgagee  creditor, 
should  be  compelled  to  come  in,  and  receive  payment  out  of  the  pro- 
ceeds of  the  sale,  and  not  suffered  to  enforce  his  claim  by  a  separate 
suit  before  the  court  of  probates,  or  any  other  tribunal;  we  proceed  to 
state,  that  the  decision  there  made,  was  principally  founded  on  three 
distinct,  and  positive  provisions  of  our  Code,  which  present  no  ambi- 
guity in  their  language,  and  nothing  equivocal  in  their  meaning. 
The  first  was  that,  which  declares,  that  it  shall  be  the  duty  of  the 
judge  to  sell  all  the  property  of  the  deceased.  The  second,  that  which 
provides,  that  on  the  proceeds  of  this  sale,  the  court  shall  settle  the 
order  of  privileges  and  mortgages;  and  the  third,  that  which  directs, 
that  any  creditor^  who,  after  notice  given  in  the  manner  prescribed, 
does  not  come  forward,  and  obtain  payment  out  of  the  fund  in  the 
hands  of  the  curator,  shall  (in  the  language  of  the  law)  be  without 
further  resource,  or  remedy.  Civil  Code,  174,  art.  128j  Ibid.  178, 
art.  138,  139. 

From  these  positive  declarations  of  the  legislative  will,  we  made 
in  the  former  case  the  following  deductions.  First,  that  the  property 
which  was  subject  to  mortgages  must  be  sold,  as  well  as  any  other; 
for  if  it  were  not,  all  the  property  would  not  be  disposed  of.  Secondly, 
that  this  property  was  sold  without  being  subject  in  the  hands  of 
the  purchaser  to  the  mortgages  previously  existing  on  it,  because  the 
mortgagees  had  a  right  conferred  on  them  to  take  the  proceeds  in  pre- 
ference to  chirograph  creditors;  a  right  wholly  inconsistent  with  the 
idea  that  these  proceeds  were  only  the  balance  of  what  the  property 
sold  for,  over  and  above  the  amount  for  which  it  stood  hypothecated. 
And  lastly,  that,  as  there  was  neither  resource,  nor  remedy,  for  the 
creditor  who  did  not  present  his  claim,  to  be  paid  out  of  the  fund  in 
the  hands  of  the  curator,  we  could  not  sanction  his  right,  to  recover 
the  amount  due  him,  by  a  separate  action. 

After  having  again  most  carefully  compared  these  conclusions  with 
the  law  from  which  they  are  drawn,  we  are  unable  to  see,  in  what 
respect  we  have  erred,  or  how  any  other  interpretation  could  have 
been  given  to  the  commands  of  the  legislature.  We  had  not  authority 
to  say  that  only  part  of  the  property  should  be  sold,  when  the  law 
expressly  directs  it  all  to  be  disposed  of:  nor  could  we  declare  that 
the  mortgages  should  not  be  paid  out  of  the  proceeds  of  that  sale, 
when  we  find  the  judge  expressly  directed  to  settle  the  rank  and 
order,  of  their  claims,  on  these  proceeds.  The  counsel  for  the  appellee, 
who  in  direct  opposition  to  these  provisions  contended, that  the  mort- 
gagee may  come  forward,  and  by  paying  any  higher  privilege  that 
exists  on  the  property  affected  to  him,  prevent  it  from  being  sold,  has 
told  us  that  it  is  begging  the  question  to  say  the  mortgagee  creditor 
bas  a  right  to  be  paid  out  of  the  proceeds:  that  we  should  first  ascer- 
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tain  from  the  other  provisions  of  the  law,  whether  the  property  was 
sold  free  from  the  mortgage.  We  have  given  to  this  objection  much 
consideration,  for  on  the  soundness  of  our  deduction  in  regard  to 
the  right  of  the  privileged  creditor  to  claim  his  lien  on  the  proceeds 
of  the  thing  sold,  the  decision  of  the  cause  principally  turns.  We 
profess,  however,  to  be  unable  to  see,  how  the  argument  on  which 
we  relied,  can  be  said  to  beg  any  thing.  It  appears  to  us,  on  the 
contrary,  to  demand  what  is  emphatically  its  own;  what  is  given  it 
by  the  express  words  of  the  law,  which  declare,  that  out  of  the  proceeds 
of  the  sale  of  all  the  estate  the  privileged  and  mortgage  creditors 
shall  be  paid.  From  which  provision  the  inference  is  irresistible  that 
the  property  is  no  longer  subject  to  the  lien:  for  it  is  as  conclusive  to 
argue  from  the  disposition  to  be  made  of  the  money,  what  is  the 
nature  of  the  sale,  and  its  effects,  as  it  would  be  to  reason  from  de- 
clarations in  regard  to  the  sale,  as  to  what  should  be  the  distribution 
of  the  fund  which  it  produced.  If  on  this  matter,  the  law  contained 
a  provision,  that  the  property  should  be  sold  to  pay  the  mortgagee 
creditor,  it  could  not  be  doubted  that  he  might  demand  his  portion  in 
the  hands  of  the  curator,  although  the  statute  was  silent,  as  to  the 
mode  in  which  the  money  should  be  distributed.  When,  instead  of 
this,  it  speaks  not  of  the  objects  contemplated  by  the  sale,  but  declares 
the  manner  in  which  the  proceeds  shall  be  applied,  by  directing  the 
privileged  and  mortgaged  creditors  to  be  classed  on  them;  is  not  the 
argument  which  induces  from  this  right  to  claim  the  money,  in  pre- 
ference to  others,  the  alienation  of  the  thing  from  which  alone  that 
right  could  spring,,  as  strong,  as  that  which  in  the  instance  just  put, 
infers  an  authority  to  claim  the  proceeds,  from  a  declaration  in  regard 
to  the  sale?  If  it  be  not,  we  are  unable  to  perceive  in  what  its 
weakness  consists. 

But  to  the  effect,  which  we  thought,  and  still  think,  necessarily 
followed  a  public  sale  made  by  order  of  the  court  of  probates,  several 
objections  have  been  made,  and  it  has  been  contended: 

1.  That  the  mortgagee  should  have  been  cited,  and  that,  in  conse- 
quence of  his  not  being  so,  he  was  not  affected  by  the  sale. 

2.  That  the  construction  given  by  the  court  must  be  erroneous, 
because  it  impairs  the  obligation  of  the  contract,  and  is  unconstitu- 
tional. 

3.  That  it  is  in  opposition  to  the  express  provisions  of  the  law,  in 
relation  to  the  manner  mortgages  can  be  cancelled  and  annulled. 

I.  The  counsel  has  referred  us  to  the  Spanish  law,  by  which  it  is 
provided  that  the  creditor  who  is  not  regularly  cited  to  a  judicial  sale, 
does  not  lose  the  lien,  or  mortgage,  which  he  may  have  on  the  thing 
sold.  The  authorities  relied  on,  support  the  principle  for  which  they 
have  been  cited,  but  they  advance  us  little  in  settling  a  question 
growing  out  of  the  provisions  of  our  Code,  which  has  established  an 
entirely  different  system,  in  relation  to  the  settlement  of  successions. 
By  the  law  of  Spain,  unless  a  concurso  of  the  creditors  was  formed, 
anyone  of  them  might  pursue  his  claim  individually  against  the  heir, 
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or  representative  of  the  estate.  It  followed,  as  a  matter  of  course, 
that  no  person  could  be  affected  by  these  proceedings,  but  those  who 
were  parties  to  them:  that  as  to  the  rest  of  the  world,  they  were  res 
inter  alios  actse,  and  that  if  it  was  intended  to  affect  the  interests  of 
others,  they  must  be  cited.  But  according  to  the  provisions  of  our 
Code,  this  sale  is  not  made  at  the  suit  of  any  particular  creditor.  It 
is  ordered  for  the  benefit  of  all,  to  satisfy  the  claim  of  the  mortgagee, 
as  well  as  any  other  who  has  demands  against  the  estate;  all  the 
creditors  are,  therefore,  in  the  contemplation  of  the  law,  parties  to  the 
proceeding,  it  is  either  binding  on  all,  or  none,  and  the  rules  made 
for  cases  where  one  or  more  are  carrying  on  separate  actions,  do  not 
apply.  Whether  indeed  this  mode  of  alienating  property  on  which 
specific  rights  exist,  without  particular  notice  to  those  interested,  is  a 
violation  of  the  constitution,  will  be  seen,  when  we  examine  the 
second  point  made  by  the  plaintiff,  and  to  the  consideration  of  which 
these  observations  now  bring  us. 

II.  The  constitution  is  said  to  be  violated,  because  no  judicial  pro- 
ceedings can  affect  persons  who  are  not  parties  to  them;  because  the 
contract  is  impaired,  in  releasing  the  mortgage,  and  in  changing  the 
term  of  payment. 

The  extent  of  the  power  of  the  legislature  in  regard  to  the  remedies 
by  which  contracts  are  to  be  enforced,  and  injuries  redressed,  involves 
a  question  which  has  been  as  often  agitated,  and  as  keenly  and  anx- 
iously debated,  as  any  that  has  arisen  since  the  formation  of  the 
governments  of  these  states.  By  one  class  of  jurists,  it  has  been  con- 
tended that  this  authority  was  unlimited:  by  another,  this  position 
has  been  strenuously  denied.  But  amidst  all  the  discussion  to  which 
this  subject  has  given  rise,  it  never  has  been  controverted,  that  so  far 
as  the  legislation  was  bona  fide,  and  made  with  the  view,  and  in 
the  intention  to  give  effect  to  engagements,  that  whatever  inconve- 
niences, or  even  injuries,  might  result  to  the  creditor  from  the  awk- 
wardness or  inadequacy  of  the  different  provisions  of  the  law,  still 
they  were  not  less  constitutional  on  that  account  Thus  on  the  fail- 
ure of  a  debtor  to  comply  with  his  engagements,  the  creditor,  instead 
of  being  able  at  once  to  enforce  a  performance,  is  often  obliged  to 
wait  several  months  for  the  ordinary  sessions  of  the  court,  before  he 
can  have  judgment.  After  judgment  is  obtained,  he  must  wait  a 
certain  period  before  he  is  allowed  to  carry  it  into  effect,  and  even 
then  he  is  frequently  obstructed  in  his  efforts  to  obtain  satisfaction, 
by  not  being  permitted  to  select  for  seizure  the  objects  that  would 
meet  a  ready  sale.  If  he  does  not  prosecute  his  claim  within  a  certain 
time,  he  is  barred  by  prescription.  If  his  debtor  becomes  insolvent, 
he  loses  the  right  altogether  of  suing  him  in  the  ordinary  way,  and  is 
obliged  to  join  in  the  concurso.  In  this  proceeding  syndics  may  be 
appointed  by  a  majority  of  the  creditors,  against  his  consent,  and' 
embezzle  the  funds  arising  from  the  sale  of  property  on  which  he  had 
a  mortgage,  and  he  be  left  without  remedy.  Even  in  an  action 
which  he  has  carried  on  separately,  and  on  the  judgment  rendered  in 
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which  execution  has  issued,  his  debt  may  be  lost  by  the  bad  faith  and 
insolvency  of  the  sheriff  and  his  sureties.  His  right  on  particular 
things  may  be  lost  by  suits  in  those  courts  where  the  proceeding  is 
in  rem,  although  he  never  heard  of  its  existence  or  progress,  until  it 
was  too  late  to  take  any  steps  for  the  preservation  of  his  interests. 
These  examples,  which  might  be  easily  multiplied,  go  to  show,  that 
the  rights  which  flow  from  the  stipulation  in  a  contract,  may  be 
delayed,  impaired,  nay  in  some  instances  destroyed,  by  the  operation 
of  law,  in  consequence  of  proceedings  over  which  the  creditor  has  no 
control.  Yet,  the  regulations  which  produce  these  consequeuces,  are 
clearly  constitutional;  at  least  we  never  heard  any  doubt  raised  with 
regard  to  them,  and  we  apprehend  that  none  such  could  be  seriously 
raised. 

There  is  nothing  in  our  law  in  regard  to  the  settlement  of  the  estates 
of  deceased  persons,  which  appears  to  us  to  carry  the  legislative  power 
further  than  in  several  of  the  instances  just  put,  and  which  does  not 
come  fairly  within  the  limits  of  the  discretion,  which  by  the  consti- 
tution is  necessarily  vested  in  those  who  have  to  provide  remedies. 
The  object  of  the  provisions  introduced  into  our  Code  on  this  subject, 
was  evidently  to  insure  an  equitable  and  speedy  settlement  of  succes- 
sions. That  injury  may  result,  in  some  instances,  from  the  law 
taking  the  estate  under  its  direction,  and  administering  it,  may  per- 
haps be  true,  but  the  existence  of  the  power  to  do  so,  cannot  be  tried 
by  that  test  The  rights  which  the  mortgagee  sets  up  on  this  property 
are  given  by  positive  law,  and  the  same  law  which  conferred  on  him 
the  privilege  of  being  preferred  to  other  creditors,  could  certainly 
point  out  the  manner  in  which  it  should  be  enforced:  and  if  he  can  sue* 
cessfully  invoke  a  law  in  existence  at  the  time  he  made  his  contract 
which  secured  him  a  preference,  we  do  not  see  how  he  can  reject  that 
part  of  the  same  law,  also  in  force  when  he  contracted,  which  declared 
that  on  a  certain  event  taking  place,  namely,  the  death  of  the  mort- 
gagor, a  sale  of  the  property  should  be  made,  and  the  lien  shifted 
from  the  objects,  to  the  proceeds.  There  is  nothing  in  our  view, 
unconstitutional  in  this;  the  same  power  that  gives,  may  take  away. 
The  legislature,  if  they  thought  proper,  could  have  abolished  mort- 
gages entirely,  and  if  they  permitted  them,  they  had  the  right  to 
prescribe  under  what  modifications  they  should  exist 

Considerable  reliance  has  heen  placed  on  expressions  used  in  the 
case  of  Lewis  v.  Fram,  found  in  the  4th  volume  of  Martin's  Reports, 
in  which  it  is  stated  that  although  the  practice  in  relation  to  execu- 
tions was  altered  since  the  change  of  government,  yet  the  principle 
that  the  creditor  could  not  be  injured  by  a  judicial  sale  to  which  he 
was  not  cited,  rested  on  too  solid  a  ground  to  be  shaken  by  any 
change  of  practice  in  judicial  proceedings.  This  reasoning  went 
further  than  was  necessary  for  the  decision  of  the  cause,  and  as  we 
remarked  on  a  former  occasion,  attention  should  be  given  to  what 
was  done,  rather  than  to  what  was  said;  for  it  can  hardly  be  expect- 
ed, and  it  rarely  occurs,  that  the  mind  examines  the  arguments  by 
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which  the  decision  is  illustrated,  with  the  same  severity  that  it  does 
the  point  decided.  The  correct  mode  of  viewing  the  reasoning  resort- 
ed to  by  a  tribunal  in  coming  to  a  conclusion  in  regard  to  the  matter 
actually  pronounced  on,  is  fairly  expressed  in  a  Tate  case,  by  the 
Supreme  Court  of  the  United  States,  when  dicta  used  in  a  previous 
decision,  were  pressed  on  them  as  authority;  u  It  is  (say  they)  a 
maxim  not  to  be  disregarded,  that  general  expressions,  in  every 
opinion,  are  to  be  taken  in  connection  with  the  case  in  which  those 
expressions  are  used.  If  they  go  beyond  the  case,  they  may  be 
respected,  but  ought  not  to  control  the  judgment  in  a  subsequent  suit, 
where  the  very  point  is  presented  for  decision.  The  reason  of  this 
maxim  is  obvious;  the  question  actually  before  the  court  is  investi- 
gated, and  considered  in  its  full  extent;  other  principles  which  may 
serve  to  illustrate  it,  are  considered  in  relation  to  the  case  decided, 
but  their  possible  bearing  on  all  other  cases,  is  seldom  investigated." 
6  Wheaton,  400;  4  Martin,  397. 

It  has  been  next  urged,  that  the  effect  of  the  proceedings  in  the 
probate  court,  is  to  release  the  mortgage  without  the  consent  of  the 
mortgagee,  and  that  this  violates  the  constitution  by  impairing  the 
obligation  of  the  contract.  Had  the  legislature  positively  directed 
that  a  release  of  the  mortgage  should  have  preceded  a  sale  in  the 
probate  court,  they  would  have  done  nothing  more  than  they  have 
done  in  relation  to  insolvent  estates,  and  which  they  surely  may  do, 
in  any  case  where  the  object  of  the  law  is  to  facilitate  a  sale  made  to 
pay  the  mortgagee.  That  provision,  however,  was  unnecessary  for 
the  security  of  the  buyer,  the  moment  they  declared  that  out  of  the 
proceeds  of  the  sale,  the  mortgage  creditor  should  be  paid:  for  the 
purchaser  held  under  the  lien,  to  satisfy  which  it  was  sold.  The 
proceedings  had  under  the  decree  of  the  probate  court,  did  not  release 
the  mortgage:  they  enforced  it;  and  if  a  sale  thus  made  to  satisfy  the 
mortgage  debt,  can  be  called  impairing  the  obligation  of  the  contract, 
then  the  same  consequence  must  follow  every  judicial  sale  made  to 
attain  the  same  object,  in  the  ordinary  way. 

As  to  the  objection  that  the  creditor  is  not  obliged  to  receive  his 
money  before  the  debt  falls  due,  much  weight  did  not  appear  to  be 
attached  to  it  by  counsel.  We  understand  it  to  be  a  clear  principle 
of  our  law,  that  the  debtor  has  the  right,  and  if  after  his  death  the  law 
prescribes  it  as  an  obligation  on  his  representative  to  make  the  pay- 
ment, the  creditor  at  least  cannot  object;  he  who  pays  later,  perhaps 
pays  less,  but  he  who  pays  sooner,  certainly  does  not.  Pothier, 
Trait  t  des  Ob.  no.  233;  Dig.  liv.  50,  tit.  17,  /.  17;  Ibid.  46,  tit.  3,  /. 
70;  Civil  Code,  276,  art  87  a  88. 

It  now  remains  to  examine  whether  the  conclusions  to  which  we 
have  come  are  in  direct  opposition,  as  it  is  alleged  they  are,  to  the 
positive  provisions  of  the  Code.  We  are  referred  to  the  64th  article, 
page  466,  in  which  it  is  declared,  that  mortgages  recorded,  can  only 
be  erased  by  the  consent  of  the  parties,  or  a  final  judgment;  neither 
of  which  being  shown  here,  it  is  contended,  either  that  the  mortgage 
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is  still  in  force,  or  the  law  is  violated.  We  have  already  given  what 
we  think  a  satisfactory  answer  to  this  position,  in  noticing  the  argu- 
ment drawn  from  the  constitution;  but  as  this  idea  of  the  mortgage 
being  still  in  force,  uuless  expressly  erased,  or  cancelled,  seems  to  us 
the  pervading  error  which  runs  through  the  whole  argument  of  the 
appellee's  counsel,  and  as  it  was  the  point  on  which  the  district  judge 
decided  the  cause  below,  it  is  deemed  by  us  proper  to  notice  it  more 
particularly. 

The  article  relied  on,  does  not  state,  that  mortgages  may  not  be 
erased,  or  cancelled,  in  any  other  mode  except  by  the  consent  of 
parties,  or  a  decree  of  the  court;  it  declares  they  may  be  cancelled  in 
this  way,  but  uses  no  negative  expressions;  and  even  if  it  did,  it 
would  not  prove  that  the  mortgagee  could  excercise  his  lien  in  all 
cases  where  the  mortgage  was  not  expressly  erased  from  the  record. 
Because,  as  is  well  known,  these  incumbrances  may  be  extinguished, 
without  being  cancelled.  The  Code  in  a  subsequent  provision  to 
that  cited,  enumerates  three  modes  in  which  privileges  or  mortgages 
are  extinguished— by  the  extinction  of  the  principal  obligation — by 
the  creditor's  renunciation — and  by  prescription.  There  is  still  another 
mode  in  which  the  mortgagee's  claim  is  extinguished:  by  the  mort- 
gage having  its  effect  through  a  judicial  sale.  Take  the  familiar  case 
of  an  order  of  seizure,  and  alienation  under  it,  and  this  will  be 
apparent.  The  property  is  sold  at  the  suit  of  the  mortgagee,  and  the 
buyer  acquires  not  only  the  title  of  the  debtor,  but  the  benefit  of  the 
lien  which  the  creditor  had  on  it;  for  if  a  mortgagee,  younger  than 
him  at  whose  suit  the  sale  had  been  made,  would  attempt  to  enforce 
his  claim  on  the  object  in  the  hands  of  the  purchaser,  he  could  oppose 
to  it  that  he  held  under  an  elder  lien.  If  the  plaintiff  at  whose  suit 
the  property  had  been  sold,  were  again  to  set  up  a  claim  on  it,  on  the 
ground  that  there  was  still  a  balance  due  him:  it  is  surely  unnecessary 
to  state  that  such  a  pretension  could  not  be  sustained.  Here  then 
we  find  a  case  where  the  right  of  the  mortgagee  is  extinguished, 
without  the  mortgage  being  either  cancelled,  or  erased.  In  such 
circumstances,  a  release  is  unnecessary,  nay  inconsistent  with  the 
rights  acquired;  for  the  purchaser  holds  under  the  mortgage,  by  virtue 
of  the  assignment  which  the  law  makes  in  consequence  of  the  pro- 
perty being  sold  to  satisfy  the  lien.    Civil  Code,  290, 15. 

If  this  then  be  the  effect  of  the  sale  made  in  the  ordinary  course  of 
justice,  and  we  think  it  most  clear  that  it  is,  in  what  does  that  now 
before  us  differ?  The  sale  made  here  was  under  a  decree  of  the  court 
— for  the  benefit  of  the  mortgagee  creditor — to  enforce  his  lien:  and 
in  order  to  insure  him  a  prompt  and  ready  payment  of  his  debt. 

On  the  whole,  we  conclude  that  there  is  neither  a  violation  of  the 
constitution,  nor  a  disregard  of  any  positive  provision  of  the  law,  in 
holding  that  the  claim  of  a  mortgagee  creditor  is  extinguished  by  a 
sale  such  as  was  made  in  this  case. 

It  now  only  remains  for  us  to  consider  the  circumstances  which  are 
peculiar  to  this  cause,  and  which  it  has  been  contended  take  it  out  of 
the  general  rule. 
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The  first  is,  that  the  act  of  mortgage  contains  the  pact  of  non  alien- 
ando;  on  which  we  think  it  sufficient  to  remark,  that  the  provision 
of  the  Code  so  often  referred  to,  which  directs  all  the  property  to  be 
sold,  has  introduced  an  exception  to  this  general  rule,  in  case  of  the 
mortgagor's  death.  The  latter  provision  is  inconsistent  with  the  for- 
mer, and  it  must  prevail. 

The  allegation,  that  the  sale  was  made  without  the  proper  adver- 
tisements, does  not  appear  to  be  supported  by  the  evidence.  It  was 
ordered  on  the  26th  of  September,  and  took  place  on  the  25th  of 
November;  making  a  period  of  60  days,  and  not  29,  as  was  urged 
by  the  appellee. 

The  lowness  of  the  price,  and  the  circumstances  attendant  on  the 
sale,  have  been  pressed  on  us  as  evidence  that  the  purchaser  bought 
subject  to  the  mortgages.  The  lowness  of  the  price  is  good  evidence 
to  show,  that  other  persons  who  might  have  been  inclined  to  buy, 
understood  the  law  to  be,  as  the  appellees  have  supposed  it;  but  it  is 
not  evidence  that  the  purchaser  so  understood  it.  On  the  contrary, 
die  parish  judge,  who  acted  as  auctioneer,  states  expressly  that  on 
crying  the  property,  he  declared  it  to  be  his  opinion  that  the  purchaser 
would  take  it  free  from  all  liens.  The  whole  of  the  transaction,  as  it 
appears  on  record,  renders  it  probable  that  the  sacrifice  of  the  pro- 
perty  arose  from  a  difference  of  opinion  between  the  legal  agents  of 
the  mortgagee,  and  the  executrix.  That  error,  and  the  consequences 
of  it,  are  deeply  lamented  by  us,  but  we  cannot  prostrate  law,  in  order 
to  reach  equity.  Had  the  purchaser  given  the  full  value  for  the  object 
sold,  and  it  were  afterwards  found  that  he  had  mistaken  the  law,  and 
that  in  his  hands  it  was  subject  to  the  liens  previously  existing  on  it, 
we  should  most  certainly  have  enforced  them.  As  the  property  is 
free  from  these  liens,  he  has  a  right  to  demand,  that  the  same  measure 
of  justice  should  be  extended  to  him;  that  he  have  the  benefit  result- 
ing from  his  better  foresight  as  to  consequences  in  this  contract,  which 
he  would  have  had  in  any  other,  where  he  acted  honestly. 

We  have  gone  into  this  subject  more  at  length  than  is  usual,  not 
because  we  felt  any  doubt  on  the  law,  but  because  it  is  important  in 
the  administration  of  justice,  not  only  that  we  should  arrive  at  correct 
conclusions,  but  that  we  should  also,  as  far  as  it  is  practicable,  render 
the  grounds  on  which  we  have  come  to  those  conclusions,  satisfactory 
to  others. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed,  and  that  there 
be  judgment  for  defendant,  with  costs  in  both  courts. 

Eustis,  for  the  plaintiff.  » 

Preston,  for  the  defendant. 
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Rodriguez  v.  Morse.     II,  N.  S.  358. 

r 

EIGHTH  District. 

The  rule  often  acted  on  by  this  court,  that  when  a  party  avers  a 
right  in  one  capacity,  and  proceeds  at  the  trial  to  investigate  it  in 
another,  judgment  may  be  given  according  to  the  justice  of  the  case, 
has  always  been  qualified  by  the  condition  of  the  consent  of  the  party, 
against  whom  it  was  offered,  being  presumed  from  his  letting  in  the 
proof  without  objection. 

The  plaintiff  in  this  case,  having  formerly  in  the  court  of  probates, 
asked  for  an  order  of  seizure  and  sale  on  the  act  now  produced  to 
the  district  court,  and  having  in  his  petitions  both  in  the  court  of 
probates  and  the  district  court  termed  the  act  a  mortgage,  cannot 
now  be  heard  in  this  action  against  defendant's  objection,  to  contend 
that  the  act  is  a  vente  d  remire,  and  that  he  is  thereupon  entitled  to 
have  the  property  itself  back  again.  9  Martin,  317;  11  Ibid.  26, 
297,  546;  12  Ibid.  242. 


Wall  v.  Hampton  et  ah    II,  N.  S.  361. 

SECOND  District. 

Parol  evidence  that  the  sale  in  question  was  not  intended  to  be  an 
absolute  one,  as  the  deed  expresses,  ought  not  to  have  been  admitted, 
in  a  case  where,  although  the  petition  contains  a  charge  of  error  or 
fraud,  yet  neither  error  nor  fraud  were  put  in  issue  to  the  jury,  and 
the  allegation  of  them  must  be  considered  as  abandoned  before  the 
jury. 

Where  special  facts  were  submitted  to  the  jury  by  each  party,  the 
case  was  not  one,  in  which,  under  the  18th  sect,  of  the  act  of  1817, 
c.  32,  the  taking  down  the  evidence  in  open  court  may  dispense  with 
a  statement  of  facts,  as  required  by  the  act  of  1813.  Hermann  v. 
Livingston,  9  Martin,  674.  As,  therefore,  the  clerk  was  not  bound 
to  take  it  down,  or  any  part  of  it,  this  court  cannot  conclude  that  he 
took  down  the  whole,  and  cannot  act  on  it. 
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Hosmcr  v.  Beebe.     II,  N.  S.  368. 

PARISH  Court  of  New  Orleans. 

Decided \  that  if  a  factor  who  had  given  credit  on  a  sale  of  lumber 
gives  a  new  credit  at  the  expiration  of  the  first,  by  receiving  a  note 
payable  to  himself,  (and  for  more  than  the  price  of  the  lumber  due 
plaintiff,)  he  thereby  makes  the  debt  his  own. 


Davenport's  Heirs  v.  Fortier  et  ah     II,  N.  S.  374. 

THIRD  District. 

This  was  an  action  of  mortgage. 

To  the  general  rule,  act  of  IS  14,  that  secures  to  defendants  the 
right  of  being  sued  only  in  the  parish  in  which  they  habitually  reside, 
an  exception  is  introduced  by  act  of  1817,  p.  28,  art.  6,  that  "  in  real 
actions,  where  there  are  two  or  more  persons  concerned  and  residing 
in  several  districts,  in  matter  of  partition,  mortgage  or  revindication 
of  property,  the  judge  of  the  place  where  the  property  is  situated 
shall  have  cognisance  of  the  case." 

The  judge  of  the  place  where  the  land  lies  has  cognisance,  although 
the  objection  arising  from  an  hypothecation  seems  secondary  to  that 
of  the  promise  to  pay  the  debt,  and  usually  accessories  follow  their 
principals. 
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Same  v.  Same.     II,  N.  S.  377. 


Same  point. 


Morgan  v.  Bickle  et  al.     II,  N.  S.  377. 

?IRST  District 
his  case  turned  on  a  matter  of  fact.    The  court  below  admitted 
parol  evidence  to  prove  the  delivery  of  bricks,  where  it  appeared 
that  some  of  the  bona  (or  receipts),  which  contained  acknowledgments 
of  the  fact,  were  lost  or  mislaid. 

If  the  appellant  does  not  see  fit  to  ask  for  a  new  trial  below,  he 
will  not  be  heard  in  this  court  to  impeach  the  credit  due  to  witnesses. 


Harper  v.  Destrahan.     II,  N.  S.  389. 

A  plaintiff  who  sues  as  guardian,  need  not  prove  his  authority,  on  the  general  issue. 
The  bona  fide  vendee  of  a  stolen  negro  is  not  entitled  to  demand  the  price  from  the  lawful 
owner. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  sued  to  recover  a  female  slave,  who  had  been  illegally 
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and  forcibly  taken  out  of  his  possession.  The  judge  below  decreed 
he  should  recoveT,  but  condemned  him  to  pay  the  price  of  the  negro, 
because  she  had  been  stolen,  and  purchased  by  the  defendant  at  pub- 
lic auction. 

Both  parties  appealed  from  this  judgment. 

The  first  question  for  our  decision,  is  presented  by  a  bill  of  excep- 
tions taken  to  the  introduction  of  a  document  offered  by  the  plaintiff, 
to  prove  he  was  guardian  of  the  minor  for  whose  use  he  sued.  We 
find  it  unnecessary  to  decide  whether  the  paper  offered  was  duly 
authenticated  or  not,  for  by  the  pleadings  the  plaintiff  was  not  obliged 
to  offer  evidence  to  this  fact.  The  plea  of  the  defendant  was  nothing 
more  than  a  general  denial.    The  exception  which  would  have  re- 

Juired  this  proof,  should  have  been  specially  pleaded;  for  it  was  a 
ilatory  one,  and  it  was  waived  by  putting  in  a  defence  on  the  merits. 
Curia  Phillip.  Citation,  nos.  2  and  3. 

The  evidence  proves  the  identity  of  the  slave,  that  she  was  part  of 
the  estate  of  one  Wm.  Burland,  deceased;  and  came  into  the  posses- 
sion of  the  plaintiff  as  guardian  to  Wm.  Burland  Jun.  The  title 
under  which  defendant  claims,  is  of  a  date  previous  to  this,  and  no- 
thing shows  any  right  in  the  person  from  whom  it  emanated.  The 
plaintiff,  therefore,  is  entitled  to  recover;  and  the  only  question  which 
remains  to  examine  is,  whether  he  must  reimburse  the  defendant  the 
price  he  has  paid  for  her? 

His  obligation  to  do  so  has  been  contended  in  this  court,  to  result 
from  the  provision  in  the  Code  which  declares  that  things  movable 
may  be  prescribed  for.  in  three  years,  unless  they  have  been  stolen; 
and  that  even  if  they  have  been  stolen,  the  owner  cannot  recover 
them  without  paying  the  possessor  the  price  which  they  cost  him, 
provided  he  bought  them  at  a  public  market,  fair,  or  at  public  auc- 
tion.    Civil  Code,  488,  art.  74  and  75. 

Slaves,  by  the  law  of  this  country,  are  considered  as  immovable,  not 
movable:  therefore,  the  above  rule  does  not  apply  to  them.  The 
reason  on  which  that  rule  was  established,  also  excludes  the  idea  of 
its  having  any  application  to  this  kind  of  property.  It  does  not  pass 
by  delivery,  but  by  writing,  and  the  purchaser  should  look  to  title, 
and  not  to  possession,  as  evidence  of  ownership. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  further 
ordered,  adjudged  and  decreed,  that  the  plaintiff  do  recover  of  the 
defendant  the  slave  claimed  in  the  petition,  with  costs  in  both  courts. 

Christy,  for  the  plaintiff. 

Grymes%  for  the  defendant. 
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Montamat  and  Wife  v.  Debon.     II,  N.  S.  392. 

FIRST  District. 

This  was  a  complicated  question  of  facts.  Held,  if  property  form- 
ing part  of  a  succession  be  irregularly  sold  and  an  action  of  warranty 
be  grounded  thereon,  the  action  does  not  appertain  to  the  court  of 
probates. 

On  this  head,  Martin,  J.,  said: — 

If  the  premises  made  a  part  of  the  estate,  the  price  for  which  they 
were  sold  represents  the  thing  in  the  hands  of  the  executor  or  heir, 
and  consequently  the  objects  disposed  of,  have  ceased  to  make  a  part 
of  the  succession.  If,  on  the  contrary,  the  property  did  not  belong  to 
the  estate,  then  there  is  no  ground  whatever  for  giving  the  probate 
court  jurisdiction.  If  the  opposition  to  the  jurisdiction  of  the  district 
court  be  founded  on  the  notion  that  the  property  did  belong  to  the 
succession,  and  was  irregularly  sold,  by  reason  of  which  there  arises 
an  action  of  warranty  against  the  heirs;  this  action  of  warranty, 
supposing  it  to  exist,  cannot  prevent  the  ordinary  tribunals  from 
taking  cognisance  of  the  suit  of  any  person  claiming  in  his  own 
right  the  thing  sold.  If  it  could,  then  the  court  of  probates  would 
continue  to  have  jurisdiction  in  all  actions  which  might  arise  in 
relation  to  land,  or  slaves,  that  once  formed  a  part  of  a  succession, 
or  were  sold  under  its  authority.  This,  in  the  course  of  no  great 
number  of  years,  would  confer  on  that  court  exclusive  jurisdiction  of 
all  contestations  in  regard  to  the  whole  of  the  immovable  property 
in  the  state. 
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Lunsford  t?«  Coquillon.     II,  N.  S.  401. 

If  the  owner  of  a  slave  remove  her  from  Kentucky  to  Ohio,  animo  morandit  she  becomes 

free,  ipso  facto, 

THIRD  District. 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  alleges  she  is  a  free  woman  and  the  defendant  wrong- 
fully detains  her  in  slavery.  The  issue  libera  vel  non  has  been  found 
in  her  favor,  and  the  plaintiff  appealed. 

She  does  not  pretend  that  she  was  born  free,  and  it  is  admitted 
that,  if  she  still  be  a  slave,  the  defendant  derives  a  title  to  her  imme- 
diately from  a  person  who  was  once  her  owner.  But  she .  alleges 
that  some  years  ago,  her  then  owner  removed  from  Kentucky  into 
Ohio,  with  the  intention  of  residing  there,  taking  her  thither  as  apart 
of  his  family.  That  the  constitution  of  Ohio  provides,  that  "there 
shall  be  neither  slavery  nor  involuntary  servitude,  in  the  state;"  that 
she  resided  for  several  years  in  this  man's  family,  in  Ohio,  continuing 
to  serve  him  as  before;  that,  having  made  an  attempt  to  assert  her 
freedom,  he  defeated  it  by  her  forcible  removal  into  Kentucky,  from 
whence  she  was  brought  back  into  Ohio,  and  afterwards  into  Louis- 
iana. 

Her  counsel  urges  that,  as  the  constitution  of  Ohio  does  not  allow 
slavery  in  the  styte,  her  emancipation  or  freedom  was  the  inevitable  < 
and  immediate  consequence  of  the  act  of  her  former  owner,  in.  remo- 
ving her  to  (with  the  intention  of  residing  in)  Ohio;  that,  as  she  was  a 
free  woman  there,  she  must  be  held  so  every  where. 

The  relation  of  owner  and  slave  is,  in  the  states  of  this  Union, 
in  which  it  has  a  legal  existence,  a  creature  of  the  municipal  law. 
Although,  perhaps,  in  none  of  them  a  statute  introducing  it  as  to  the 
blacks  can  be  produced,  it  is  believed  that,  in  all,  statutes  were  passed 
for  regulating  and  dissolving  it  The  issue  of  a  female  slave  is  held 
to  be  born  in  the  condition  of  the  mother,  the  maxim  of  the  Roman 
law,  partus  sequitur  ventrem,  being  universally  recognised.  Indians 
taken  captives  in  war,  have  been  declared  slaves,  and  the  absolute 
property  of  the  captor;  and  a  kind  of  temporary  slavery  has  been 
made  the  doom  of  persons  of  color  guilty  of  certain  breaches  of  the 
law.  2-  Martin's  Rtvisal  of  N:  C.  Laws;  2  Martin's  Digest  qf  the 
Laws  qf  Louisiana,  102.  In  most  of  the  states  recognising  slavery 
laws  have  been  passed  to  authorise,  regulate,  or  check  the  emancipa- 
tion of  slaves.  In  some,  as  in  Pennsylvania,  laws  have  been  made  to 
abolish  or  modify  slavery. 

58* 
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The  right  of  a  state  to  pass  laws  dissolving  the  relation  of  master 
and  servant,  is  recognised  in  the  constitution  of  the  United  States,  by 
a  very  forcible  implication.  This  instrument  declares  that  no  person 
held  to  service  or  labor  in  one  state,  under  the  laws  thereof,  escaping 
into  another,  shall,  in  consequence  of  any  law  or  regulation  thereof, 
be  discharged  from  such  service  or  labor.  Hence  the  implication  is 
strong,  that  such  persons,  who  do  not  escape,  but  whose  owners  vol- 
untarily bring  them,  may  be  discharged  by  the  laws  or  regulations  of 
the  state,  in  which  they  are  so  brought.  For  if  this  could  not  be,  to 
what  use  would  be  the  prohibition? 

The  counsel  for  the  plaintiff  presuming  that  he  has  thus  shown  the 
right  of  states  to  dissolve  the  relation  of  owner  and  slave,  in  other 
cases  than  the  excepted  one,  contends  that  the  state  of  Ohio,  having 
forbidden  its  existence,  the  relation  is,  ipso  facto,  dissolved,  when 
owners  of  slaves,  in  other  states,  come  with  such  slaves  into  Ohio, 
with  the  intention  of  residing  there.  The  words,  used  by  the  framers 
of  the  constitution,  being  the  most  forcible  ones  to  express  the  idea 
that  every  one  in  the  state  should  be  free. 

It  is  urged  that,  if  the  relation  of  owner  and  slave,  is  a  creature  of 
the  municipal  law,  in  these  states,  and  may  be  regulated,  modified, 
and  dissolved  by  it,  it  follows,  that  when  dissolved,  according  to  the 
law  of  the  domicil  of  the  owner  and  of  the  slave  who  lives  with  him, 
(if  the  slave  can  have  a  domicil  other  than  his  owner's,)  it  must  be 
considered  every  where,  as  having  legally  ceased  to  exist. 

The  converse  of  the  proposition  is  certainly  true.  An  Indian  cap- 
tive, reduced  to  slavery  under  the  laws  of  North  Carolina,  and  a 
colored  man  under  those  of  Louisiana,  would  be  considered  as  the 
property  of  the  captor  or  purchaser,  in  every  state  in  the  Union  in 
which  the  slavery  of  Indians  or  negroes  is  allowed. 

So  slaves  legally  emancipated,  according  to  the  law  of  the  domicil 
of  the  owner,  would  be  supported  in  the  enjoyment  of  their  freedom. 

So  the  incipient  right  to  freedom  of  the  issue  of  a  female  slave, 
registered  according  to  the  laws  of  Pennsylvania,  would  prevail  in 
Kentucky,  notwithstanding  her  removal  to  the  latter  state. — Bibb. 

Qualitates  personates  ccrto  loco  alicui  jure  impressas  ubique  circum- 
feri  et  personam  comitari,  cum  hoc  effectu  ut  ubivis  locorum,  eo  jure 
quo  tales  persons  alibi  gauderint  vel  subjecti  sunt  fruentur  et  subjici- 
antur.    2  Huberus,  541,  de  ConJL  Legum. 

But  the  plaintiff's  counsel  says  the  constitution  of  Ohio  did  not, 
on  her  removal,  ipso  facto,  vest  freedom  in  her,  but  conferred  only 
the  right  of  procuring  it  to  be  decreed  by  the  tribunals  of  that  state. 

That  the  provision,  being  a  penal  one,  ought  not  to  be  enforced  by 
the  courts  of  other  states. 

That  the  acquisition  of  freedom  by  the  plaintiff,  or  what  is  the 
same  thing,  the  forfeiture  of  the  owner's  right,  cannot  be  incidentally 
pronounced,  and  cannot  be  decreed,  except  by  a  judgment  in  a  suit 
against  him,  whose  right  is  to  be  destroyed. 

Had  the  framers  of  the  constitution  of  Ohio  intended  that  slavery 
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might  exist  in  that  state,  in  the  persons  who  might  be  removed 
thither  until  certain  formalities  should  be  complied  with,  they  would 
have  used  different  words.  It  would  be  idle  for  a  court  to  decree 
that  thereafter  slavery  cannot  exist  in  A.  B.,  when  the  constitution 
proclaims  that  it  exists  in  no  one,  in  the  state. 

The  article  of  the  constitution  is  not  a  penal  one,  and  denounces  no 
forfeiture. 

Penalty  and  forfeiture  essentially  presuppose  the  omission  of  an 
act  commanded,  or  the  commission  of  one  forbidden. 

The  article  does  neither  command  nor  forbid  any  act.  It  warns 
owners  of  slaves  in  other  states,  removing  into  Ohio,  to  sell  or  leave 
them  behind,  if  they  are  not  intended  to  be  emancipated,  and  pro- 
mises emancipation  to  all  slaves  brought  in,  or  permitted  to  come  in, 
on  their  masters  entering  the  state  with  the  view  of  fixing  their 
domicil  in  Ohio. 

A  penalty  or  forfeiture  cannot  be  decreed  without  a  prosecution 
and  conviction,  and  must  ordinarily  be  sued  for  within  a  given  period. 

In  almost  every  case  of  removal  the  consequences  of  it  are 
acknowledged  and  submitted  to.  How,  then,  is  the  new  citizen  of 
Ohio  to  be  prosecuted,  and  of  what  is  he  to  be  convicted? 

Should  a  citizen  of  a  neighboring  state,  where  emancipation  may 
be  forbidden,  restricted  or  attended  with  expense,  consent  to  allow  a 
slave  to  go  and  enjoy  his  freedom  in  Ohio,  is  the  grateful  slave  to 
arrest  and  prosecute  his  former  owner  the  first  time  he  accidentally 
comes  to  Cincinnati;  and  if  he  never  come,  and  as  no  forfeiture 
can  be  decreed  without  the  defendant  being  brought  in,  or  at  least 
cited,  will  slavery,  in  spite  of  the  constitution,  exist  in  Ohio  until  the 
former  owner  comes  into  that  state  and  be  served  with  process? 

If  the  freedom  of  the  former  slave  be  a  forfeiture,  which  is  to  be 
decreed  in  an  action,  and  the  owner  die  before  he  is  sued,  so  that  the 
pretended  offence  die  with  him,  will  slavery  exist  for  ever  in  Ohio? 

We  conclude  that  the  constitution  of  the  state  of  Ohio  emancipates 
ipso  facto  such  slaves  whose  owners  remove  them  into  that  state 
with  the  intention  of  residing  there ;  that  the  plaintiff  having  been 
voluntarily  removed  into  that  state  by  her  then  owner,  the  latter  sub- 
mitted himself,  with  every  member  of  his  family,  white  and  black, 
and  every  part  of  the  property  brought  with  him,  to  the  operation 
of  the  constitution  and  laws  of  the  state ;  and  that,  as  according  to 
them  slavery  could  not  exist  in  his  house,  slavery  did  not  exist  there, 
and  the  plaintiff  was  accordingly  as  effectually  emancipated  by  the 
operation  of  the  constitution  as  if  by  the  act  and  deed  of  her  former 
owner;  that  she  could  not  be  free  in  one  state  and  a  slave  in  another; 
that  her  freedom  was  not  impaired  by  his  forcibly  removing  her  into 
Kentucky  to  defeat  her  attempt  to  assert  her  freedom,  nor  by  her 
subsequent1  removal,  voluntary  or  forced,  into  this  state. 

This  opinion  is  in  conformity  with  that  of  the  court  of  appeals  of 
Virginia.    Bibb ;  2  Marshall,  467. 
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It  can  work  injury  to  no  one,  for  the  principle  acts  only  on  the 
willing,  and  volenti  nonfit  injuria. 

The  plaintiffs  counsel  has  laid  great  stress  on  the  former  owner  of 
the  plaintiff  removing  into  Ohio  with  the  intention  of  settling;  and 
it  is  this  circumstance  which  governs  the  case.  In  the  decision  of 
the  court  of  appeals  of  Kentucky,  it  is  expressly  said,  that  slaves 
attending  their  masters  sojourning  in,  or  travelling  to  Ohio,  are  not 
thereby  emancipated;  as  this  point  has  no  bearing  on  the  present 
case,  it  is  useless  to  consider  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  affirmed,  with  costs. 

Hennenf  for  the  plaintiff. 

Denis,  for  the  defendant. 


Hyde  et  al.  v.  Louisiana  State  Insurance  Company. 

II,  N.  S.  410. 

The  insured  may  in  all  caws  abandon,  m  for  a  total  lot*  when  the  object  insured  has  been 

damaged  to  the  amount  of  half  its  vain*. 
Whether  the  insured  may  abandon  where  there  has  not  been,  a  total  lota,  in  case  the 

insurer  will  not  undertake  to  repair  the  vessel?— Qmwe. 
But  the  insurer  cannot  claim  this  right,  if  he  abandons  without  calling  on  the  insurer  to 

make  those  repairs. 
If  a  ship  becomes  unnavigable  from  age  or  rottenness,  the  insurers  are  not  responsible. 
If  the  injury  which  the  vessel  has  sustained,  be  such  that  the  unsound  and  decayed  parts 

of  the  vessel  cannot  be  used  as  before  the  accident,  without  repairs  equal  to  half  the 

value  the  insured  may  abandon. 
But  if  repairing  the  injury  which  has  arisen  from  one  of  the  perils  insured  against,  will 

replace  her  in  the  same  situation  she  was  before,  no  matter  How  unsound,  the  insured 

cannot  abandon. 

FIRST  District, 

Porter,  J.,  delivered  the  opinion  of  the  qpurt 

This  is  an  action  on  a  policy  of  insurance  executed  by  the  defend- 
ants on  the  steamboat  Alabama,  by  which  they  insured  her  against 
the  ordinary  risk  for  the  space  of  twelve  months.  The  petitioners 
state,  that  after  making  the  insurance,  and  before  the  expiration  of 
the  time  therein  mentioned,  the  boat  proceeded  on  her  voyage,  and 
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while  so  proceeding,  by  reason  of  excessive  fogs  and  through  the 
perils  of  the  river,  ran  foul  of  another  steamboat,  and  was  wholly 
lost,  and  has  been  ever  since  abandoned  to  the  insurers;  of  all  of 
which  they  have  had  notice,  and  have  thereby  become  liable  to  pay 
the  sum  insured,  viz:  6000  dollars. 

The  defendants  in  their  answer  admit  the  execution  of  the  policy, 
but  aver  that  the  hull  of  the  boat,  at  the  time  of  the  execution 
thereof,  was  not  sound  or  seaworthy;  that  she  was  not  lost  by  the 
perils  and  risk  insured  against,  but  by  the  fault  and  negligence  of  the 
master. 

On  these  issues  the  cause  was,  by  consent,  submitted  to  a  special 
jury  in  the  court  below,  who  found  a  verdict  for  the  plaintiff  for  the 
whole  sum  insured.    The  defendants  appealed. 

The  two  questions  to  which  the  argument  of  counsel  has  been 
principally  directed  in  this  court,  are  the  seaworthiness  of  the  boat  at 
the  time  of  insurance,  and  the  right  of  the  insured  under  the  circum- 
stances of  the  case,  to  abandon.  The  first  is  one  of  fact  alone,  and 
a  number  of  witnesses  were  heard  in  support  of  the  allegations  of 
each  of  the  parties.  We  have  perused  their  testimony  with  a  great 
deal  of  care,  and  though  we  do  think  that  the  weight  of  it  is  in  favor 
of  the  appellants,  yet  we  do  not  feel,  that  it  sufficiently  preponderates 
on  that  side,  to  authorise  us  to  set  aside  a  verdict,  which  an  intelligent 
jury  has  pronounced:  more  particularly  when  the  evidence  was  so 
contradictory.  This  part  of  the  case  disposed  of,  we  come  to  the 
other  and  more  difficult  part  of  it;  namely,  whether  the  injury  which 
the  boat  received,  was  such  as  authorised  the  plaintiffs  to  abandon 
her.  The  general  rule  on  this  subject  is,  that  the  assured  may  abandon 
in  all  cases  where  the  object  insured  has  been  damaged  to  the  amount 
of  half  its  value;  this  being  considered  a  total  loss  in  the  sense  in 
which  these  words  are  used  in  the  law  of  insurance. 

Before  examining  the  evidence,  it  is  necessary  to  consider  a  ques- 
tion raised  by  the  counsel  for  the  appellees.  It  has  been  contended 
by  him,  that  even  supposing  the  damage  done  to  the  boat  was  not 
such  as  authorised  an  abandonment,  the  appellants  cannot  claim  the 
benefit  of  the  objection;  because  they  did  not  offer  at  once,  to  pay  all 
the  expenses  necessary  to  put  the  vessel  in  the  same  situation,  in 
which  she  was  previous  to  receiving  the  injury.  We  have  looked 
into  the  authorities,  to  which  we  were  referred  in  argument,  in  sup* 
port  of  this  position,  and  some  other  that  our  own  researches  have 
since  furnished  us  with.  We  find  it  laid  down  by  Marshall  and 
Parke,  on  the  authority  of  Lord  Mansfield,  that  if  the  voyage  be  lost, 
or  not  worth  prosecuting — if  the  salvage  be  high — if  further  expense 
be  necessary — if  the  insurer  will  not  at  all  events  undertake  to  pay 
that  expense—the  insured  may  abandon.  Such  general  expressions 
afford  great  latitude  for  construction,  and  we  accordingly  find  that 
those  whose  duty  it  has  been  to  act  on  them,  and  apply  them,  are  by 
no  means  agreed  as  to  their  true  import.  Some  thinking  that  where 
there  is  even  a  technical  total  loss,  the  assurer  can  discharge  himself 
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from  accepting  the  abandonment,  by  engaging  to  pay  all  the  expenses, 
necessary  to  replace  the  ship  in  the  same  situation,  in  which  she  was 
previous  to  the  accident.  This  opinion  is  combatted,  and  apparently  on 
strong  grounds,  by  others,  who  contend  that  the  offer  cannot  defeat  an 
indisputedly  vested  right.  Which  of  these  opinions  we  should  adopt, 
it  is  not  incumbent  on  us  at  this  time  to  say,  neither  do  we  find  it 
necessary  to  enter  into  another  question,  on  which  the  courts  are  not 
all  of  the  same  opinion:  whether  the  refusal  of  the  insurer  to  advance 
money  to  defray  the  expense,  will  in  any  case  turn  a  partial  loss  into 
a  total  loss.  6  Mass.  Rep.  284;  2  Marshall,  562,  in  note;  5  Serg.  & 
Rawle,  509;  1  Conn.  Rep.  307;  Philips  on  Insurance,  406. 

We  say  we  find  it  unnecessary  to  enter  into  these  questions: 
because  the  facts  in  the  instance  now  before  us  do  not  require  us  to  do 
so.  Admitting,  that  a  demand  and  refusal  to  furnish  money  sufficient 
for  the  necessary  repairs  authorise  the  assured,  in  case  of  a  partial 
loss,  to  abandon,  no  such  demand  or  refusal  has  been  proved  here. 
The  plaintiffs  commenced  by  abandoning,  and  deprived  the  defend- 
ants of  an  opportunity  of  discharging  themselves,  by  advancing  the 
money,  or  becoming  responsible  for  the  expenses.  If  the  loss  were 
only  partial'at  the  time  the  abandonment  was  made,  the  insured  bad 
no  right  to  resort  to  that  step,  and  it  would  be  a  most  extraordinary 
doctrine  to  hold,  that  a  subsequent  failure  of  the  insurer  to  do  some- 
thing inconsistent  with  the  right  set  up  by  the  insured,  should  be 
held  to  render  an  act  valid,  which  was  not  so  at  the  time  it  was  made. 
Independent  of  the  reason  of  the  thing,  the  right  given  in  the 
authorities  relied  on,  justifies  this  construction.  The  words  are,  "If 
the  insurer  will  not  undertake  to  pay  the  expenses — the  insured  may 
abandon.'9  This  language  implies  most  clearly  that  the  abandon- 
ment must  follow,  and  cannot  precede  the  refusal;  because  if  the 
insurer  did  undertake  to  pay  the  expenses,  the  insured  could  not 
abandon.  In  the  case  before  us,  the  alternative  of  making  the  repairs, 
or  taking  the  boat,  was  not  presented  to  the  defendants.  The  plain- 
tiffs took  on  themselves  to  consider  the  loss  as  a  total  one,  and  their 
right  must  be  now  tested  by  a  reference  to  the  state  of  things  which 
existed  at  the  time  they  resorted  to  this  measure. 

With  this  explanation  of  our  views  of  the  law,  we  proceed  to  an 
examination  whether  the  injury  sustained  by  the  boat  was  equal  in 
amount  to  the  one  half  of  her  value.  The  great  difficulty  in  arriving 
at  a  correct  conclusion  on  the  point,  arises  from  three  different  facts, 
which  we  find  clearly  established  by  the  testimony.  First,  that  at 
the  time  she  was  abandoned,  the  cost  of  repairing  would  have  been 
more  than  she  was  worth.  Secondly,  that  the  damage  she  sustained 
from  running  foul  of  the  Natchez,  did  not  amount  to  more  than  1400 
dollars.  And  thirdly,  that  if  the  boat  had  met  with  no  accident,  she 
might  have  run  in  the  state  she  was,  for  eighteen  months.  On  these 
facts  it  is  contended  by  the  insurers,  that  all  they  had  to  do,  was  to 
repair  the  damage  she  actually  sustained;  and  that  if  from  any  other 
cause,  she  was  not  worth  repairing,  the  fault  was  in  the  boat,  and 
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they  are  not  responsible  for  it  On  the  other  side,  it  is  urged  that  the 
two  facts  of  her  being  able  to  run  eighteen  months,  had  she  not  met 
with  this  injury,  and  the  amount  it  would  have  cost  to  repair  her, 
show  conclusively,  that  it  was  owing  to  the  accident  these  repairs 
were  necessary;  and  that  the  insured  was  deprived  of  the  use  of  his 
boat,  for  the  space  of  time  mentioned  in  the  policy. 

We  apprehend  the  rule  to  be,  that  in  case  an  injury  is  received  by 
an  old  and  decayed  vessel,  which,  independent  of  the  accident,  might 
have  run  for  some  time;  if  the  repairs  cannot  be  put  on  her  in  such 
a  manner,  that  the  unsound  part  can  be  used  as  formerly,  without  an 
expense  on  both,  equal  to  the  one  half  of  the  value,  or  in  other  words, 
when  the  injury  which  the  insurers  are  obliged  to  make  good,  is  the 
cause  of  the  decayed  parts  requiring  repairs — that  then  the  insured 
may  abandon.  But  if  repairing  the  injury,  which  has  arisen  from 
one  of  the  perils  insured  against,  will  replace  her  in  the  same  situation 
she  was  in  before,  no  matter  how  unsound  all  the  other  parts  may 
be,  then  the  insured  should  not  have  this  right;  for  all  that  they  can 
ask  is,  that- the  boat  should  be  placed  in  statu  quo.  We  can  find  no 
elementary  writer  by  whom,  nor  adjudged  case  wherein,  the  principle 
just  stated  is  laid  down;  but  we  think  it  the  common  sense  of  the 
matter,  and  that  it  closely  approaches  doing  justice  to  both  parties. 

A  case  arose  in  the  state  of  New  York,  and  was  decided  there,  in 
which  a  different  rule  was  recognised.  The  facts  in  that  case  appear 
to  have  been,  that  the  vessel  at  the  time  of  sailing  was  staunch  and 
sound,  but  that  her  bottom  was  wormeaten.  She  was  compelled  to 
put  into  Kingston  in  a  damaged  state,  where  in  the  opinion  of  those 
who  made  a  survey  of  her,  it  would  have  cost  more  than  her  value 
to  repair  her;  she  was  accordingly  sold,  and  the  assured  abandoned 
to  the  underwriters.  On  the  trial  a  question  was  made,  whether  the 
repairs  rendered  necessary  on  account  of  the  vessel  being  wormeaten, 
should  be  included  in  the  estimate  of  the  expense  of  repairs,  by  which 
the  loss  should  be  determined  to  be  partial,  or  total? 

The  jury  were  told  "that  if,  in  calculating  the  repairs,  they  believed 
that  any  were  necessary  on  account  of  injuries  received  from  worms 
prior  to  the  vessel's  sailing,  the  expense  of  such  repairs  should  not  be 
included  in  the  estimate."  The  Supreme  Court  held  this  direction 
wrong,  and  they  said,  "if  the  ship  be  injured,  the  repairs  being  ren- 
dered necessary  by  a  peril  insured  against,  they  ought  to  be  made 
without  any  other  examination  as  to  her  antecedent  state,  except  to 
determine  the  fact  of  her  being  seaworthy.  We  adopt  as  a  general 
rule,  that  if  the  old  injuries  are  not  such  as  to  render  the  vessel 
innavigable,  no  deduction  is  to  be  made  on  that  account  from  the  cost 
of  repairs."    2  Caines,  85. 

The  latest  writer  we  have  on  insurance  observes, "  This  case  cannot 
mean  that  if  a  ship  strike  a  rock,  and  break  some  of  her  planks  and 
timbers,  the  insurers  are  liable  to  pay  not  only  for  the  repairs  of  such 
damage,  but  also  for  repairing  or  replacing  other  parts  of  the  ship  which 
may  have  been  worn  out  or  have  decayed,  either  before  or  subsequent 
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to  the  commencement  of  the  risk.1'     Phillips  on  Insurance,  406. 
Whether  the  case  means  that  or  not,  we  cannot  say;  but  if  it  does, 
we  can  say,  that  we  cannot  accede  to  it    For  if  the  underwriters  be 
responsible  for  any  defect  that  may  exist  in  the  ship  independent  of 
those  occasioned  by  the  accident,  then  it  would  follow  that  if  the 
insured  had  hauled  the  vessel  up  without  any  such  accident,  and  dis- 
covered that  she  was  decayed  and  rotten,  they  could  have  called  on 
the  assurers  to  repair  the  injury  which  time  had  produced  upon  her. 
Now  this  appears  to  us,  not  to  be  one  of  the  risks  insured  against 
There  are  some  general  expressions  to  be  found  in  the  books,  which 
go  to  support  the  doctrine,  that  it  is  sufficient  if  the  vessel  be  sea- 
worthy at  the  time  of  insurance.    Parke,  288;  Marshall,  165.    And 
Parke  states,  after  quoting  some  dicta  of  Lord  Mansfield's, "  that  if 
it  can  be  made  to  appear  that  the  decay  to  which  the  loss  is  attributable, 
did  not  commence  till  a  period  subsequent  to  the  insurance,  as  she 
was  seaworthy  at  the  time,  the  underwriters,  it  is  presumed,  will  be 
liable."    Parke,  289.    If  by  these  remarks,  the  writer  means,  that 
such  is  the  law  as  between  the  shippers  of  goods  on  board  the  vessel, 
and  the  insurers,  the  equity  of  it,  at  least,  can  be  conceived ;  but  if  he 
is  to  be  understood  as  laying  down  the  rule  as  applicable  to  a  case 
between  the  owner  and  the  underwriter,  the  justice  of  it  is  by  no 
means  so  apparent;  for  the  injury  does  not  proceed  from  any  peril  of 
the  sea,  but  from  an  inherent  defect  in  the  thing  itself.    And  the  law 
is  still  more  doubtful,  for  no  such  risk  is  insured  in  the  policy.    In 
other  parts  of  his  work,  however,  this  author  seems  to  recognise  the 
rule  as  we  understand  it;  288  and  306.    Marshall  states  that  it  is  a 
well  established  principle,  on  which  all  the  writers  agree,  that  if  a 
ship  become  innavigable  from  age  and  rottenness,  the  insurers  are  not 
responsible;  and  in  support  of  this  assertion,  he  quotes  Traga,  Valin, 
Pothier  and  Casaregis.     1  Condy's  Marshall,  156  and  157.    Phillips 
on  Insurance,  246, 251. 

We  conclude,  therefore,  that  the  underwriters  are  not  obliged  to 
make  good  the  decayed  and  rotten  parts  of  a  vessel,  unless  the  acci- 
dent which  happens  within  the  peril  insured  against  is  of  such  a 
nature  as  will  not  admit  of  repairs  being  placed  on  her,  so  that  the 
decayed  and  rotten  parts  can-be  used  as  formerly. 

It  now  only  remains  to  apply  these  principles  to  this  case.  We 
have  it  proved  to  our  satisfaction,  that  the  damage  which  the  boat 
suffered  in  running  foul  of  the  Natchez  did  not  equal  one-half  of  the 
value  insured.  The  contract  of  insurance  being  one  of  indemnity, 
the  insured,  in  justice,  should  not  recover  more  than  the  sum  neces- 
sary to  repair  the  injury  which  the  accident  occasioned.  But  in  sup- 
port of  the  demand  for  the  whole  amount  mentioned  in  the  policy, 
they  rely  on  the  circumstance  that  it  would  have  required  10,000 
dollars  to  put  the  vessel  in  proper  repair.  This  must  necessarily 
mean,  not  such  repairs  as  were  rendered  necessary  by  the  accident — 
for  it  is  in  proof  that  1400  dollars  would  have  paid  for  them — but 
such  as  resulted  from  the  unsound  and  decayed  state  of  the  boat; 
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and  for  these,  as  we  have  already 'stated,  thb  insurers  are  not  respon 
sibie.  There  is  no  evidence  that  the  injury  done  by  the  accident  was 
the  cause  of  the  vessel  being  condemned ;  on  the  contrary,  it  is 
expressly  stated  that  this  condemnation  was  owing  to  her  rottenness. 
And  on  the  whole,  we  are  satisfied  that  there  was  not  that  total  loss, 
resulting  from  any  of  the  perils  covered  by  the  policy,  which  autho- 
rised the  insured  to  abandon. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided,  and  reversed;  that  this 
cause  be  remanded  for  a  new  trial ;  and  that  the  appellees  pay  the 
costs  of  this  appeal. 

Livermore,  for  the  plaintiffs. 

Bust  is,  for  the  defendants. 


Hernandez  et  al.  v.  Montgomery.     II,  N.  S.  422. 

An  injured  person  may  briny  suit,  in  his  own  name,  on  a  marshal's  bond. 

It  is  a  breach  of  the  condition  of  the  bond,  not  to  have  the  proceeds  of  the  sale  of  a  Teasel 

ordered  to  be  sold,  ready,  &c 
A  person  on  whom  the  law  imposes  a  duty,  cannot  excuse  his  neglect  on  the  ground 

that  he  was  not  asked  to  perform  it. 
Prescription  does  not  ran  against  him  who  cannot  sue. 

FIRST  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  brought  against  the  defendant  as  one  of  the  sureties 
of  the  late  Michael  Reynolds,  marshal  of  the  Louisiana  district 
The  bond  is  in  the  penal  sum  of  20,000  dollars,  with  the  following 
condition:  "That  whereas  the  said  Michael  Reynolds  was,  on  the 
17th  day  of  January,  1815,  appointed  and  commissioned  by  the 
President  of  the  United  States  to  the  office  of  marshal  in  and  for  the 
Louisiana  district,  and  being  desirous  to  enter  upon  the  duties  of  said 
office ;  Now,  if  the  said  Michael  Reynolds,  and  such  deputies  as  he 
may  appoint  under  him,  shall  well  and  faithfully  fulfil  the  duties  of 
said  office  according  to  law,  then  this  obligation  to  be  null  and  void, 
or  else  to  remain  in  full  force  and  virtue." 

The  breach  assigned  by  the  plaintiff  is,  that  in  a  certain  suit  pending 
in  the  district  court  for  the  Louisiana  district,  in  which  they  were 
Vol.  II.— 59 
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Kbellants,  and  in  which  judgment  was  finally  rendered  in  their  favor, 
the  vessel  and  cargo  libelled  were  ordered  to  be  sold  by  the  marshal, 
and  the  proceeds  thereof  held  subject  to  the  order  of  the  court.  That 
a  sale  was  accordingly  made,  and  a  sum  of  7548  dollars  14  cents 
received ;  and  that  only  a  part,  viz:  4421  dollars  14  cents,  had  been 
paid  by  the  said  Reynolds,  leaving  a  balance  of  3126  dollars,  with 
interest  and  costs,  which  he  has  failed  to  pay  over. 

To  the  petition  containing  this  averment  the  defendant  pleaded. 
First,  The  general  issue  ;  Secondly,  That  the  bond  was  given  to  the 
United  States,  and  that  the  present  plaintiffs  have  no  right  to  claim 
the  benefit  thereof;  Thirdly,  That  the  plaintiffs,  by  their  own  act, 
released  the  principal  in  the  bond  and  his  sureties  from  all  responsi- 
bility thereon ;  and  in  a  supplemental  answer  he  pleaded  that  six 
years  had  elapsed  since  the  alleged  breach,  and  the  action  was  barred 
by  prescription.  To  this  answer  the  plaintiffs  filed  what  is  in  effect 
a  replication,  but  which  is  called  on  the  record  a  supplemental  peti- 
tion; wherein  he  states  that  an  appeal  was  taken  from  the  judgment 
of  the  district  court,  and  that  the  final  decree  of  the  Supreme  Court 
of  the  United  States  affirming  said  judgment  was  not  rendered  until 
February,  in  the  year  1819. 

There  was  a  verdict  for  the  plaintiffs  in  the  court  below,  and  judg- 
ment in  pursuance  thereof.  The  defendant  appealed.  The  first  ques- 
tion to  be  examined  is,  whether  the  plaintiffs  have  any  right  to  sue  on 
this  bond,  which,  according  to  the  terms  of  it,  is  made  payable  to  the 
United  States.  On  this  subject,  a  reference  to  the  different  acts  of 
congress  is  sufficient  to  establish  the  affirmative  of  the  proposition. 
The  act  of  1789,  commonly  called  the  judiciary  act,  provides  that 
the  marshal,  before  he  enters  on  the  duties  of  his  office,  shall  become 
bound  for  the  faithful  performance  of  the  same,  by  himself  and  by 
his  deputies,  to  the  United  States.  The  act  of  1806,  entitled  "An 
act  relating  to  bonds  given  by  marshals,"  declares  that  the  bond 
heretofore  given,  or  which  may  hereafter  be  given,  by  the  marshal 
of  any  district,  shall  be  filed  and  recorded  in  the  office  of  the  clerk 
of  the  district  or  circuit  court  sitting  within  the  district ;  and  "  that  it 
shall  be  lawful,  in  case  of  the  breach  of  the  condition  of  such  bond, 
for  any  person,  persons,  or  body  politic,  thereby  injured,  to  institute  a 
suit  upon  such  bond,  in  the  name  and  for  the  sole  use  of  such  party." 
Ingcrsoll's  Digest,  375,  no.  25 ;  Ibid.  402,  no.  87. 

These  provisions  confer  so  explicitly,  the  right  which  the  plaintiffs 
exercise  here,  that  without  commenting  on  them,  we  pass  to  the  con- 
sideration of  the  other  questions  raised  in  this  cause,  and  in  doing  so, 
the  first  objection  we  meet  is,  that  the  act  which  is  mentioned  as  a 
breach  of  the  bond  on  which  the  defendant  is  sued,  is  not  in  truth 
such.  In  support  of  this,  the  counsel  for  the  appellant  referred  to  the 
act  of  congress  which  provides  for  the  appointment  of  marshals,  and 
in  which  their  duty  U  stated  to  be,  "  to  attend  the  district  and  circuit 
courts  when  sitting  therein;  and  to  execute  throughout  the  district, 
all  lawful  precepts  directed  to  them."    This  statute  it  is  said  must  be 
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construed  strictly;  that  the  sureties  are  not  responsible  for  the  non- 
performance of  any  other  duty  but  those  expressed  in  the  law; 
namely  a  failure  to  execute  the  precept  of  the  court;  and  that  the  one 
which  is  alleged  here,  is  not  such;  but  a  failure  to  do  something 
growing  out  of  the  execution  of  the  precept  directed  to  the  marshal. 

It  is  quite  true,  as  this  argument  assumes,  that  the  defendant  can- 
not be  made  responsible  for  the  non-performance  by  the  marshal,  of 
acts  other  than  those  prescribed  to  him  by  the  statute.  But  we  are 
very  clear  in  the  opinion,  that  the  act  charged  here  is  a  breach  of  the 
obligation;  and  that  it  is  so,  because  the  person  for  whom  the  defen- 
dant became  bound,  did  not  obey  the  precept  of  the  court.  The 
order  directed  in  this  instance  to  the  officer,  was  not  merely  to  proceed 
and  sell  the  vessel  and  cargo  libelled;  but  to  sell  the  same,  and  that 
the  proceeds  should  be  held  subject  to  the  order  of  the  court.  Now 
it  was  only  obeying  this  precept  in  part,  to  sell,  and  not  to  have  the 
proceeds  subject  to  the  use  of  the  tribunal  by  whom  this  decree  was 
made;  and  it  was  disobeying  in  that  part,  without  which  everything 
that  preceded  was  vain  and  useless.  It  would  lead  us  to  the  conclu- 
sion, that  the  duties  of  an  officer  to  whom  an  execution  was  intrusted 
ended  with  his  selling  the  property,  and  that  it  was  no  violation  of  its 
*  commands  to  keep,  and  convert  to  his  own  use,  the  money  arising 
from  it. 

The  next  ground  of  opposition  to  the  plaintiffs'  right  of  recovery  is, 
that  there  was  no  breach  of  duty  by  the  marshal,  until  after  he  went 
out  of  office:  and  that  he  was  directed  to  hold  the  proceeds  subject  to 
the  further  order  of  the  court,  and  that  there  was  no  default  until  that 
order  was  made,  and  he  failed  to  comply  with  it. 

It  would  not  be  doing  justice  to  this  part  of  the  defendant's  case,  to 
consider  this  proposition  alone,  and  without  bringing  into  view  at  the 
same  time,  another  argument  which  he  urged  with  it,  and  which  was 
this:  That  if  the  position  which  he  assnmed,  with  regard  to  the  time, 
when  the  breach  of  duty  by  the  marshal  took  place  was  unsound:  if, 
instead  of  depending  upon  a  further  order  of  the  court,  it  took  place 
the  moment  the  money  was  received,  that  then  the  plaintiffs  must 
equally  fail;  because  they  have  not  commenced  their  action  within 
the  time  prescribed  by  the  act  of  congress  for  bringing  suits  on  instru- 
ments of  this  kind.  Both  these  propositions,  it  was  contended,  could 
not  be  wrong;  for  the  destruction  of  one,  necessarily  established  the 
other:  a  choice  of  either  was,  therefore,  presented  to  the  appellees,  and 
it  was  said  let  them  choose  as  they  might,  their  action  was  lost. 

This  position,  which  was  sustained  on  the  argument  of  the  cause, 
with  .remarkable  force,  made  a  considerable  impression  on  us  at  the 
time  it  was  offered,  and  has  since  received  our  most  serious  conside- 
ration; notwithstanding  its  apparent  conclusiveness,  we  are  of  opinion 
that  it  is  unsound,  and  we  proceed  to  state  the  reasons  for  that 
opinion. 

The  first  step  in  the  inquiry,  is  to  ascertain  when  the  breach  of 
duty  was  committed  by  the  marshal.    The  decrees  under  which  the 
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money  now  sued  for,  came  into  his  hands,  was  made  on  the  9th  and 
10th  of  June,  IS  17;  that  of  the  former  being  in  relation  to  the  cargo, 
and  the  latter  to  the  vessel.  The  language  used  in  both  is  the  same, 
that  the  property  be  sold,  and  the  proceeds  held  subject  to  the  further 
order  of  the  court.  This  it  is  contended,  authorised  the  marshal  to 
hold  them  in  his  hands,  until  a  further  direction  was  given  by  the 
court  respecting  them.  But  in  our  opinion  the  marshal  had  no  such 
right  An  act  of  congress  passed  in  the  month  of  March  preceding 
this  transaction,  and  then  in  force,  prescribed,  "  that  all  moneys,  which 
shall  hereafter  be  paid  into  said  court,  or  received  by  the  officers 
thereof,  in  cases  pending  therein,  shall  be  immediately  deposited  in 
the  branch  bank  within  the  district,  if  there  be  one;  otherwise  in 
some  incorporated  state  bank  within  the  district,  in  the  name,  and  to 
the  credit  of  the  court."  This  law,  the  officer  for  whom  the  defen- 
dant became  surety  did  not  comply  with,  and  the  moment  he  violated 
it,  he  committed  a  breach  of  duty  for  which  he  was  responsible. 
The  order  made  in  relation  to  the  sale,  did  not  excuse  a  compliance 
with  the  law:  it  directed  the  proceeds  to  be  held  subject  to  the  order 
of  the  court,  that  is,  held  in  the  manner  pointed  out  by  the  statute,  by 
being  deposited  in  the  bank;  no  other  construction  can  be  given  to 
the  order,  unless  we  supposed  an  intention  in  the  court  to  violate  its 
duty,  by  disregarding  and  disobeying  the  law,  which  prescribed  the 
manner  such  proceeds  should  be  held.    Ingersoll's  Digest,  418. 

It  was  strongly  urged  that  the  marshal  was  not  obliged  to  deposit 
this  money,  until  called  on.  The  words  of  the  statute  exclude  this 
idea.  It  directs  him  to  deposit  the  money  immediately  after  it  is 
received;  not  to  the  credit  of  any  particular  person,  but  to  that  of  the 
court  It  was,  therefore,  his  duty  to  do  so,  without  any  application 
on  the  part  of  those  interested.  We  are  supported  in  this  construction 
by  a  decision  of  the  Supreme  Court  of  the  United  States,  reported  in 
9  Cranch,  212.  That  action,  like  this,  was  instituted  against  the 
sureties  of  a  marshal;  a  variety  of  questions  arose  there  which  are 
not  presented  in  this — among  others,  whether  the  sureties  were 
responsible  for  moneys  received  by  their  principal  after  he  was  ap- 
pointed, but  before  they  signed  the  bond — and  for  funds  which  had 
come  into  his  hands  after  he  went  out  of  office.  One  of  the  questions, 
however,  was  almost  exactly  that  before  the  court;  namely,  whether 
those  who  had  become  surety,  were  responsible  for  money  which 
had  been  received  by  the  marshal  after  they  bad  made  their  obliga* 
tion,  and  before  his  term  of  service  expired.  No  particular  demand 
was  proved,  but  it  was  established  that  the  marshal,  previous  to  the 
receipts  of  the  money,  had  been  instructed  to  deposit  any  he  might 
receive  on  account  of  the  United  States,  to  their  credit  in  the  branch 
bank  at  New  York.  Four  of  the  judges  held  against  two,  that  this 
neglect  to  comply  with  the  instruction,  was  a  conversion  on  the  part 
of  the  officer,  and  that  the  plaintiffs  were  entitled  to  recover.  In  this 
opinion  we  fully  concur,  indeed  we  do  not  see  how  it  could  be 
doubted,  that  not  paying  over  money  in  obedience  to  previous  instruc- 
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tions,  was  not  as  great  a  breach  of  duty,  as  refusing  to  pay  when 
called  on.  At  all  events,  in  a  case  such  as  this  now  before  us,  where 
a  statute  prescribes  a  particular  duty,  we  think  it  clear  that  the  person 
on  whom  this  duty  is  imposed,  cannot  set  up  as  an  excuse  for  his 
neglect,  that  he  was  not  asked  to  do  that,  which  the  law  made  it 
imperative  on  him  to  perform. 

We  have  now  to  consider  whether  it  necessarily  results  from  esta- 
blishing this  period  as  that,  at  which  the  breach  of  the  bond  took 
place,  that  the  plaintiffs  are  barred  by  prescription. 

In  support  of  this  position,  the  defendant  relies  on  an  act  of  congress 
already  referred  to,  passed  in  the  year  1806;  which  provides,  "that 
all  suits  on  marshal's  bonds,  if  the  right  of  action  has  already  ac- 
crued, shall  be  commenced  and  prosecuted  within  three  years  after 
the  passage  of  this  act,  and  not  afterwards.  And  all  such  suits,  in 
case  the  right  of  action  shall  accrue  hereafter,  shall  be  commenced 
and  prosecuted  within  six  years  after  the  said  right  of  action  has 
accrued,  and  not  afterwards;  saving  nevertheless  the  rights  of  infants, 
feme  coverts,  and  persons  non  compotes  mentis."  Ingersoll's  Digest, 
402. 

.  The  breach  complained  of  here,  took  place  in  June,  1817,  and  the 
suit  was  not  commenced  until  November,  1823.  Six  years  had  there- 
fore elapsed,  and  if  the  statute  should  be  found  to  run  against  the 
plaintiffs  from  the  time  the  officer  failed  to  do  his  duty,  there  is  no 
doubt  but  the  present  action  is  barred.  We  are  satisfied,  however, 
that  it  did  not.  Its  words  are,  that  all  suits  must  be  commenced 
within  six  years  after  the  right  of  action  has  accrued.  In  the  case 
before  us,  the  rights  of  all  concerned  were  suspended  by  the  appeal; 
and  no  one  could  have  commenced  an  action,  until  their  claim  was 
recognised  by  a  decision  of  the  court.  The  right  of  action,  then,  to 
the  plaintiffs,  although  it  accrued  at  the  moment  of  the  breach,  could 
not  be  exercised  until  the  decree  of  the  appellate  tribunal  sustained 
their  pretensions  to  the  property  in  litigation,  and,  therefore,  it  was 
only  from  the  date  of  that  decree,  that  the  prescription  began  to  run 
against  them.  This  construction  of  the  statute  is  conformable  to  the 
general  principles  of  law  on  this  subject;  Pothier  states  that  prescrip- 
tion only  begins  to  run  from  the  time  when  the  creditor  has  a  right 
to  institute  his  demand,  because  no  delay  can  be  imputed  to  him 
before  that  time;  hence  the  maxim,  contra  non  va  lent  em  agere,  non 
currit  prescript  io.  The  Supreme  Court  of  the  United  States  declares 
it  to  be  a  general  rule,  that  a  want  of  parties  plaintiff,  or  defendant, 
whereby  a  temporary  suspension  of  legal  remedy  is  created,  takes 
the  case  out  of  the  statute  of  limitations.  Indeed  the  idea  of  a  man 
losing  his  right,  by  not  bringing  an  action,  which  it  was  impossible 
he  could  bring,  involves  such  a  contradiction  in  itself,  and  leads  to 
such  monstrous  injustice,  that  nothing  short  of  the  most  positive  law 
could  authorise  any  tribunal  to  sanction  such  a  doctrine.  Pothier, 
Traiii  des  Obligations,  645;  Ibid.  Traili  de  Prescription,  nos.  %% 
and  23;  8  Cranch,  84,  91;  12  Martin,  76. 
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Several  minor  questions  have  been  raised  in  the  cause,  which  it  is 
necessary  to  notice:— 

It  is  objected  that  the  account  signed  by  the  marshal,  of  the  sales 
of  the  vessel  and  cargo,  and  found  among  his  papers  after  his  decease/ 
was  not  legal  evidence  against  the  sureties. 

We  have  no  doubt  that  the  document  offered  was  legal  proof,  and 
that  it  was  properly  received.  It  was  not  correctly  assimilated  to 
memorandums  which  a  man  makes  on  loose  pieces  of  paper,  and 
which  are  found  among  his  papers  at  his  decease.  It  was  an  account 
drawn  up  by  a  public  officer,  in  discharge  of  the  duties  imposed  on 
him  by  law.  It  made  a  part  of  his  official  acts,  and  was  of  course 
evidence  against  his  sureties.  If  there  were  any  errors  in  it,  it  was 
certainly  open  to  the  defendants  to  show  them,  but  it  was  clearly 
admissible  as  prima  facie  proof  of  the  facts  it  was  offered  to  establish. 
Indeed  under  the  circumstances  of  the  case,  no  return  having  been 
made  by  the  marshal,  it  appears  to  us  it  was  the  best  evidence  which 
the  plaintiffs  could  have  produced,  and  that  which  ought  to  have  been 
the  most  satisfactory  to  the  defendant. 

It  was  urged  that  the  bond  did  not  appear  to  have  been  executed 
before  the  judge.  The  evidence,  however,  establishes  that  it  was: 
and  as  to  the  objection  that  the  sureties  are  not  bound,  because  the 
marshal  did  not  take  the  oath  of  office,  we  do  not  see  how  this  default, 
or  misfeasance,  can  protect  them.  He  was  marshal  notwithstanding 
his  neglect  to  do  so,  and  cannot  make  one  illegal  act,  a  justification 
of  another. 

If  the  amount  for  which  the  property  was  sold,  has  not  been  col* 
lected,  it  was  the  duty  of  the  defendants  to  have  shown  it  The 
burthen  of  proof  lay  on  those  who  were  most  cognisant  of  the  facts. 
Again,  the  officer,  by  failing  to  make  any  return  to  court,  and  holding 
these  notes  in  his  hands,  made  them  his  own,  and  the  plaintiffs  are 
justified  in  suing,  either  him  or  his  sureties,  for  the  money. 

The  evidence  appears  to  us  to  support  the  verdict  of  the  jury,  and 
the  judgment  of  the  court  below.  It  is,  therefore,  ordered,  adjudged 
and  decreed,  that  the  judgment  of  the  district  court  be  affirmed,  with 
costs. 

Smith,  for  the  plaintiffs. 

Grymesy  for  the  defendant. 
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Godel  v.  M'Lanahan.    II,  N.  S.  435. 

FIRST  District. 

Decided,  that  either  party  has  a  right  to  have  the  other's  books 
of  account  brought  into  court  with  due  notice:  the  judge  a  quo  refused 
an  order  on  defendant  to  produce  his  books,  on  the  ground  that  the 
defendant  could  not  be  compelled  to  produce  them  in  evidence. 
The  judge  formed  this  opinion  on  the  practice  of  the  common  law 
courts,  where  the  general  rule  is,  that  the  failure  of  a  party  to  pro- 
duce papers  in  his  possession,  neither  authorises  the  court  to  compel 
their  production,  nor  take  the  fact  as  proved,  but  merely  confers  on 
the  opposite  party  the  right  of  offering  inferior  evidence  of  their 
contents. 

This  rule,  however,  was  found  to  fall  so  far  short  of  doing  justice, 
that  exceptions  have  been  introduced  to  it,  and  the  settled  practice  at 
present  in  these  courts  is,  that  whenever  a  party  would  be  entitled  to  a 
discovery  in  equity,  he  should  have  relief  in  a  court  of  law,  and  his 
adversary  be  compelled  to  produce  the  books  or  papers  called  for. 
See  Philips  on  Evidence,  ed.  1821, 337;  1  Taunton,  167;  11  Johnson, 
245. 

Whether,  however,  suitors  in  these  courts  obtain  this  proof  through 
the  medium  of  their  chancery  jurisdiction,  or  by  the  common  law 
tribunals,  is  an  inquiry  of  not  much  importance  here.  Upon  princi- 
ples of  justice  and  good  faith,  a  man  has  no  more  right  to  withhold 
the  evidence  by  which  the  debt  he  owes,  will  be  established,  than  he 
has  to  retain  the  object  or  the  money,  which  that  evidence  would 
prove  to  be  unjustly  and  illegally  retained.  And  if  any  be  so  dishonest 
as  to  desire  to  keep  back  that  proof,  it  is  important  to  a  correct  and 
efficient  administration  of  justice,  that  power  should  be  vested  some- 
where, to  wrest  it  from  them.  That  power,  we  conceive  is  given  to 
the  ordinary  tribunals  of  justice  in  this  state,  and  we  think  this  was 
a  proper  case  for  exercising  it.  Febrero  states,  either  of  the  parties 
litigant  in  court,  are  obliged  to  produce  any  writings  in  their  possession, 
if  their  adversary  ask  for  it.  In  support  of  this  position,  he  cites  the 
3d  Partida,  lib.  2,  law  17.  In  this  law  various  cases  are  put,  where 
a  party  defendant  is  obliged  to  exhibit  papers  in  court;  among 
others,  he  who  has  in  his  hands  a  will,  when  sued  by  the  heir  or 
legatee— the  partner  who  has  the  common  account  books — the  attor- 
ney the  papers  of  the  cause  intrusted  to  him— the  guardian  the  docu- 
ments concerning  the  estate — the  steward  the  accounts  relating  to  the 
affairs  he  has  managed — the  man  who  has  bound  himself  to  pay 
money  in  writing,  and  retains  it  in  his  hands.  "  In  these,  and  all 
similar  cases  (says  the  law),  any  person  detaining  papers  and  writings, 
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is  bound  to  bring  them  into  court,  if  so  required  by  the  owner,  or 
other  persons  having  a  just  right  to  see  them.  The  plaintiff,  in  our 
opinion,  had  a  just  right  to  see  the  defendant's  books,  for  if  they  con- 
tained such  an  entry  as  was  alleged  in  the  petition,  they  were  good 
evidence  for  him.  Nor  can  any  argument  be  urged  against  this  right, 
that  perhaps  they  do  not  contain  such  an  entry,  for  that  can  only  be 
ascertained  by  inspection;  and  if  the  right  to  compel  the  attendance 
of  witnesses,  or  the  production  of  papers,  rested  on  the  proof  which 
might,  or  might  not  be  got  from  them,  the  administration  of  justice 
would  be  made  to  depend  on  the  opinion  which  witnesses  or  parties 
might  entertain  in  regard  to  the  materiality  of  the  evidence  in  their 
possession.     Febrero,  p.  2,  lib.  3,  cap.  1,  §  8,  no.  393. 


Miles  v.  Ford  et  al     II,  N.  S.  439. 

EIGHTH  District. 

Claims  against  vacant  estates  are  exclusively  cognisable  in  the 
court  of  probates. 


^— «— j— — «— «^— —  1 1  _«ia 


Brown  et  al.  v.  Brown's  Executors.     II,  N.  S.  441. 

COURT  of  Probates  of  New  Orleans. 

This  court  being  of  opinion  that  an  alleged  compromise,  which  was 
the  basis  of  the  judgment  of  the  probate  court,  was  made  by  one 
who  had  no  power  to  transact,  reversed  the  judgment — sublatofun- 
damenlo  cadit  opus.  This  court  did  not  proceed  to  give  final  judg- 
ment on  the  whole  merits  of  the  cause,  as  urged  to  do,  but  remanded 
it  for  a  fair  trial. 
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Hepp  et  al.  v.  Lafonta's  Executors.     II,  N.  S.  446. 

Executors,  who  reside  abroad,  cannot  compel  legatees  of  property  in  the  state,  to  sue 

them  elsewhere. 
The  legacy  of  a  debt  includes  that  of  the  interest  due  thereon. 

COURT  of  Probates  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioners  claim  a  specific  legacy,  in  virtue  of  the  last  will 
and  testament  of  J.  B.  Lafonta.  The  will  was  made  in  France, 
where  the  testator  died,  and  the  executors  reside  there.  The  answer 
was  filed,  and  the  suit  defended  by  one  I.  P.  Poultz,  who  states  that 
he  has  been  empowered  by  the  defendants  to  transfer  to  the  plaintiffs 
the  obligation  bequeathed  to  them,  together  with  the  interest  due 
from  the  death  of  the  testator;  that  the  court  has  no  jurisdiction  to 
condemn  his  principals  to  do  any  thing  more  than  they  are  offering 
to  do ;  and  that,  if  the  plaintiffs  think  they  are  entitled  to  a  larger 
sum,  they  must, sue  for  it  in  the  kingdom  of  France. 

It  is  the  opinion  of  the  court,  that,  if  they  have  a  right  to  pro- 
nounce any  judgment  in  the  case,  they  must  give  such  a  one  as  the 
law  and  the  facts  require.  This  plea,  by  which  a  citizen  of  our 
country  is  referred  to  the  tribunals  of  another  to  prosecute  his  rights, 
is  one  of  the  first  impression  to  us,  and  we  consider  it  wholly  unten- 
able. The  general  rule  in  matters  of  this  kind  is,  that  the  party 
objecting  to  the  jurisdiction  should  show  some  other  court  that  can 
take  cognisance  of  the  case ;  unless  he  does  so,  it  is  the  bounden 
duty  of  the  tribunal  which  has  the  cause  before  it,  if  it  be  one  the 
subject-matter  of  which  is  within  its  powers,  to  proceed  and  do  justice 
between  the  parties. 

It  is  the  same  thing  as  not  showing  that  any  other  court  has  juris- 
diction of  the  case,  to  aver  that  no  court  in  our  own  government  has 
it.  We  do  not  know,  judicially,  what  are  the  powers  of  the  tribunals 
of  justice  in  France,  nor  whether  the  plaintiffs  could  have  their  right 
enforced  there ;  and  if  we  did,  the  obligations  which  we  owe  to  our 
own  citizens  would  prevent  us  from  sending  one  of  them  to  seek 
there  for  that  justice  which  we  perceive  he  is  clearly  entitled  to,  and 
which  we  have  the  means  of  extending  to  him  here. 

The  present  action  has  arisen  out  of  a  difference  of  opinion  be- 
tween the  executors  and  the  legatees,  in  regard  to  the  proper  con- 
struction to  be  given  to  the  following  clause  in  the  testament  of  J.  B. 
Lafonta: 
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"  Je  donne  a  mes  trots  en/ants,  Philippe,  Nathalie,  et  Edouard 
La/on/a,  que  j'ai  eus  de  Susannah  Hepp,  a  la  Nouvelle  Orleans, 
que  je  reconnais,  le  contrat  en  entier  que  me  doivent,  Messrs. 
Ducros,pere  etjils,  de  la  somme  de  trente  huit  mille  piastres  " 

"  I  give  to  my  three  children,  Phillip,  Nathalie,  and  Edward  La- 
fonta,  who  I  had  with  Susanna  Hepp,  of  New  Orleans,  and  whom  I 
acknowledge,  the  entire  contract  of  38,000  dollars  which  Messrs. 
Ducros,  father  and  son,  owe  me." 

At  the  time  the  testator  died  there  was  about  six  months'  interest 
due  on  this  obligation.  The  executors  conceiving  that,  by  the  terms 
of  the  bequest,  nothing  passed  but  the  naked  contract,  insisted  on 
retaining  the  interest  The  legatees,  believing  that  they  were  enti- 
tled to  it,  refused  to  accept  the  obligation  without  the  accessary;  and 
the  single  question  which  the  case  presents  is,  which  of  the  parties 
are  correct  in  their  interpretation. 

We  think  the  plaintiffs  are.  The  grant  of  the  obligation  carried 
with  it  every  thing  that  belonged  to  it,  and  the  interest,  in  our  opinion, 
did.  We  are  unable  to  distinguish  this  from  the  ordinary  case  of  the 
transfer  of  a  promissory  note,  which,  unless  something  to  the  con- 
trary was  expressed,  would  clearly  convey  to  the  assignee  all  the 
interest  due. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided  and  reversed ;  and  it  is 
further  ordered,  adjudged  and  decreed  that  the  defendants  do /convey, 
transfer,  and  set  over  to  the  plaintiffs  the  obligation  mentioned  in  the 
petition,  with  all  interest  due  thereon ;  and  it  is  further  ordered,  ad- 
judged and  decreed,  that  the  defendants  pay  the  costs  of  this  suit 

Hennen,  for  the  plaintiffs. 

Morel,  for  the  defendants. 


Sterrett  v.  Smith.     II,  N.  S.  450. 

PARISH  Court  of  New  Orleans. 

A  landlord  allowed  an  order  of  seizure  in  the  first  instance  upon 
an  authentic  act  of  lease. 
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Christy  v.  Casanave.     II,  N.  S.  451. 

If,  on  a  lease  for  years,  the  tenants  abandon  the  premises,  the  landlord  may  demand  the 

rent  for  the  whole  term. 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  rented  to  the  defendant  a  house  and  lot  situated  in 
this  city,  for  three  years  from  the  first  of  May,  1822,  the  rent  to  be 
paid  monthly.  The  latter  occupied  the  premises,  and  paid  the  rent 
up  to  the  30th  of  August  of  last  year,  at  which  time  he  gave  notice 
to  the  former  that  he  would  leave  the  premises,  they  being  so  Leaky 
and  bad,  that  he  could  dwell  in  them  no  longer. 

Immediately  on  receiving  this  intimation,  the  petitioner  applied  to 
the  parish  court  that  all  the  goods,  furniture,  lumber  &c,  belonging  to 
the  defendant  should  be  seized,  sequestered,  and  sold,  to  pay  him  the 
sum  of  702  dollars,  being  the  whole  amount  of  rent;  which  would 
(as  he  averred)  hereafter  become  due  on  the  contract;  he  also  prayed 
that  the  defendant  might  be  cited  to  show  cause  why  judgment  should 
not  be  given  against  him  for  this  sum. 

Citation  issued  according  to  this  prayer,  and  with  it  an  order  of  the 
judge  of  the  court  of  the  first  instance  directed  to  the  sheriff,  and 
commanding  him  to  seize  and  sell,  all  and  singular,  the  goods,  furni- 
ture and  effects  of  the  defendant;  or  so  much  thereof,  as  might  be 
sufficient  to  pay  and  satisfy  the  plaintiff  the  sum  of  700  dollars,  due 
and  to  become  due  for  house  rent. 

The  sheriff  proceeded  to  execute  this  order,  and  the  defendant 
gave  bond  and  security,  and  enjoined  further  proceedings  on  it.  He 
subsequently  filed  an  answer,  denying  the  truth  of  the  allegations 
contained  in  the  petition;  and  averring  that  he  had  a  right  to  leave 
the  premises.  Upon  these  allegations  the  parties  went  to  trial  in  the 
court  below,  and  a  jury  found  a  verdict  in  favor  of  the  plaintiff,  from 
from  which  the  defendant  appealed. 

We  were  of  opinion,  when  the  argument  closed  in  this  case,  that 
the  plaintiff  could  not  support  his  action;  that  if  he  wished  to  enforce 
his  contract,  notwithstanding  the  tenant's  declaration,  he  could  only 
do  so  according  to  the  contract;  that  is,  at  the  end  of  each  month. 
But  an  examination  of  the  authorities  has  satisfied  us  that  landlords, 
who  in  all  countries  have  had  a  great  share  in  making  laws,  have 
secured  to  themselves  the  extraordinary  privilege  of  enforcing  the 
contract  for  the  whole  term,  if  the  tenant  leave  the  premises  before 
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the  expiration  of  the  lease.  The  following  example  is  given  in  the 
Roman  law.  Si  domus  vel  fundus  in  quinquennium  pensionibus 
locatus  sit,  potest  dominus,  si  deseruerit  habitationem,  vel  fundi 
culturam  colonus,  vel  inquilinus  cum  eis  statim  agere.  "If  a 
house  or  a  plantation  has  been  rented  for  five  years,  the  owner  may 
bring  an  action  at  once,  against  the  tenant  or  farmer,  if  he  abandons 
the  land,  or  leaves  the  house."  Big.  Liv.  19,  tit.  2,  law  24,  no.  2; 
Ibid.  65,  no.  2;  Febrero,  p.  1,  cap.  6,  §  1,  no.  11;  Ferrari's  Bib. 
verbo  Locatio,  no.  62. 

Whelher  the  defendant  was  authorised  to  abandon  the  house  or 
not,  in  consequence  of  its  wanting  repairs,  was  a  question  of  fact 
properly  submitted  to  the  jury,  in  the  court  below,  and  found  by  them 
on  contradictory,  evidence.  We  have  examined  the  testimony  on 
record,  and  are  unable  to  say  that  it  so  preponderates  in  favor  of  (he 
appellant,  as  to  authorise  us  to  disturb  the  verdict 

The  finding  of  the  jury,  that  the  defendant  should  pay  the  sum 
between  what  the  plaintiff  had  been  able  to  rent  the  premises  for, 
since  they  were  abandoned,  and  that  which  was  stipulated  between 
the  parties  to  the  original  contract,  was  just  and  equitable,  and  strictly 
conformable  to  law.  Febrero9  p.  1,  cap.  6,  §  1,  no.  6;  Ferrari?* 
Biblioth.  verbo  Locatio,  no.  72  and  73. 

The  order  of  seizure  granted  by  the  judge,  was  not  illegal;  it  was 
necessary  to  give  effect  to  the  law  which  confers  the  privilege,  and  it 
is  expressly  conferred  by  an  article  of  our  Code.  Civil  Code,  4  68  a  73. 
Whether  that  of  sale  was  regular,  or  not,  need  not  be  inquired  into, 
as  the  goods  were  not  sold,  and  our  present  judgment  cannot  be  in 
any  way  effected  by  the  proceeding. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed  with  costs. 

Christy,  for  the  plaintiff. 

Quemper9  for  the  defendant 


Bouligny  «>  Dormenon  et  al    II,  N.  S.  461. 

FOURTH  District 

The  general  rules  established  by  the  state  legislature  on  the  subject 
of  levees,  are  found  in  the  acts  of  1807  and  1813.  By  these  laws 
power  is  given  to  the  police  juries  of  the  different  parishes  of  the 
state,  to  make  such  regulations  as  they  deem  expedient,  "as  to  the 
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proportion  and  direction,  the  making  and  repairing  of  dykes  and 
levees,"  &c. 

In  pursuance  of  this  power,  the  police  jury  of  Pointe  Coup6e  made 
several  ordinances,  but  these  ordinances  have  never  been  printed, 
published,  or  in  any  manner  promulgated  in  that  parish. 

According  to  the  acts  of  the  legislature  last  cited,  it  is  only  after  a 
special  order  of  the  judge  to  the  proprietor,  to  execute  these  works  on 
his  levees  in  the  manner  prescribed  by  the  police  regulations,  that  the 
former  can  order  the  work  to  be  made  at  the  expense  of  the  latter, 
either  by  the  job,  or  by  the  inhabitants  of  the  parish. 

In  the  present  case,  it  does  not  appear  that  the  order  of  notification 
to  the  proprietor  contained  any  instructions,  as  to  the  time  within 
which  the  work  must  be  completed,  or  the  manner  in  which  it  was 
to  be  executed.  This  defect  of  knowledge,  on  the  part  of  the  owuer, 
of  these  matters  of  which  it  was  necessary  that  he  should  be  informed, 
is  not  cured  by  any  acquaintance  with  the  parish  regulations,  for  they 
were  not  published  as  the  law  requires;  and  therefore  are  not  binding 
on  the  parishioners. 

It  is  only  in  pursuance  of  parish  regulations,  that  proprietors  can 
be  compelled  to  make  and  repair  the  levees  on  their  land,  and  these 
regulations  cannot  be  considered  as  having  a  binding  effect  on  the 
inhabitants,  until  after  promulgation  according  to  law;  which  does 
not  seem  to  have  taken  place  in  the  parish  of  Pointe  Coup6e. 


Jones  et  al.  v.  Thorn.     II,  N.  S.  463. 

FIRST  District. 

Decided,  that  if  a  partner,  after  his  copartner's  death,  endorse  a 
note  due  to  the  partnership,  though  it  do  not  validly  transfer  the  title 
to  the  said  note,  at  least  transfers  all  the  right  of  him  who  endorsed 
it,  and  leaves  no  property  in  it  of  his,  for  attachment. 


Vol.  II.— 60 
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Castellano  v.  Peillon.     II,  N.  S.  466. 

Although  the  clause  of  warranty  relates  to  a  defect  of  title  only,  it  is  not  to  be  presumed 
that  the  parties  did  intend  there  should  be  no  warranty,  in  regard  to  redhibitory  defects. 

The  criminality  of  a  witness  cannot  be  proved  otherwise  than  by  record  of  bis  con- 
viction. 

The  vendor  is  affected  by  a  judgment  against  the  vendee. 

The  vendee  may  recover  against  his  warrantor,  without  returning  the  slave,  if  he  be 
runaway. 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  is  a  redhibitory  action,  the  object  of  which  is  to  recover  the 
price  paid  for  a  slave.  The  petitioner  states  that  he  purchased  from 
the  defendant  a  negro  man  named  Lewis,  who  had  at  the  time  of 
sale  the  habit  of  running  away  ;  and  that  shortly  after  the  purchase 
he  absconded,  and  has  not  since  been  heard  o£  notwithstanding 
every  possible  search  has  been  made  for  him. 

The  defendant  pleaded  the  general  issue,  and  prayed  that  his 
vendor,  Henry  Leslie,  should  be  cited  in  warranty. 

Leslie  appeared,  and  answered  by  denying  all  the  facts  in  the  pe- 
tition, and  all  those  in  the  defendant's^  answer  which  went  to  make 
him  responsible. 

On  the  issues  thus  joined,  testimony,  oral  and  written,  was  given 
in  the  court  below;  and  the  jury  found  a  verdict  against  the  defend- 
ant in  favor  of  the  plaintiff,  and  for  the  defendant  against  the  party 
cited  in  warranty.  The  court  having  refused  a  new  trial,  and  given 
judgment  pursuant  to  the  finding  of  the  jury,  Leslie  appealed. 

A  variety  of  questions  have  been  raised  on  the  argument  in  this 
court,  none  of  which  appear  to  us  to  offer  much  difficulty  in  the 
solution.  • 

The  first  is,  that  by  the  act  of  sale  Leslie  did  not  warrant  the  slave 
against  redhibitory  vices  and  defects.  This  position  is  endeavored 
to  be  maintained  by  a  reference  to  the  conveyance,  in  which  the  only 
clause  of  warranty  is,  "  that  the  said  bargained  premises  unto  the 
said  Stephen  Peillon,  my  heirs,  executors,  and  assigns,  from  and 
against  all  persons,  shall  and  will  defend  by  these  presents."  From 
the  silence  in  the  instrument  as  to  any  other  defect  but  that  of  title, 
it  is  argued  that  it  must  be  presumed  it  was  the  intention  of  the  par- 
ties that  the  vendor  should  not  be  responsible  for  redhibitory  vices. 
It  is  the  opinion  of  the  court  that  this  presumption  is  not  strong 
enough  to  release  the  seller  from  the  warranty  which  the  law  raises 
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from  the  sale.  In  relation  to  defects  of  this  kind,  the  Code  provides 
tnat  the  buyer  may  have  the  sale  cancelled,  "  unless  the  seller  has 
stipulated  that  he  should  be  under  no  kind  of  warranty."  Civil 
Code,  356,  art.  68. 

Considering,  therefore,  the  first  vendor  as  responsible,  and  proceed- 
ing to  examine  the  case  in  the  order  it  appears  on  record,  the  next 
question  presented  for  decision  grows  out  of  a  refusal  of  the  judge 
to  permit  a  witness  of  defendant's  to  discredit  one  of  the  plaintifPs, 
by  proving  that  he  had  been  imprisoned  in  New  York  in  consequence 
of  condemnation  for  an  infamous  crime.  The  judge  thought  the  tes- 
timony of  the  witness  was  not  the  best  evidence  the  nature  of  the 
case  would  admit  of,  and  in  that  opinion  we  entirely  concur.  The 
conviction  and  judgment  should  have  been  proved  by  a  copy  of  the 
record.     Phillips's  Evidence,  (ed.  1821,)  24. 

The  appellant  urges  the  judgment  should  be  reversed,  and  the 
cause  sent  back  for  a  new  trial,  because  evidence  was  permitted  to 
go  to  the  jury  which  was  taken  between  the  plaintiff  and  original 
defendant  before  he  was  cited  in  warranty,  and  became  a  party  to 
the  suit. 

The  whole  of  the  argument  of  counsel  on  this  point  seems  to  pro- 
ceed on  the  idea  that  the  vendor  cited  in  warranty  was  a  third  party 
in  relation  to  his  vendee,  and  could  not  be  affected  by  any  thing 
which  he  did  in  the  defence  of  the  cause.  But  this  is  clearly  a  mis- 
apprehension of  the  law,  for  there  is  such  a  privity  between  them 
that  the  vendor  is  affected  by  the  judgment  rendered  against  the 
buyer,  and  upon  the  production  of  it  he  is  bound  to  make  good  his 
warranty,  unless  he  can  show  that  it  has  been  obtained  by  fraud  or 
collusion,  or  that  matters  of  defence  which  he  could  use  were  not 
employed  on  the  trial.  Civil  Code,  35%  64.  If  the  judgment,  then, 
which  might  have  been  given  between  these  parties,  could  have  had 
this  effect  against  the  warrantor,  without  at  all  citing  him,  so  must 
all  the  proceedings  on  which  that  judgment  was  rendered.  And  the 
only  question  here  is,  whether  he  was  not  cited  sufficiently  in  time 
to  show  on  the  trial  that  proper  defence  was  not  made,  or  whether 
he  should  not  have  the  opportunity  of  establishing  this  in  another 
action,  where  his  vendee  sued  him.  We  think  he  ought  to  have 
done  it  in  the  investigation  below;  ample  time  was  afforded  him;  he 
was  made  a  party  a  few  days  after  the  commencement  of  the  suit, 
and  after  taking  the  chance  of  a  verdict  in  his  favor  he  cannot  be 
permitted  to  urge  this  exception. 

The  habit  of  running  away  has  been  found  by  the  verdict  of  the 
jury,  and  from  all  the  evidence  in  the  case  we  cannot  take  upon  us 
to  say  that  they  have  erred. 

The  position,  that  the  judgment  was  erroneous  because  the  plaintiff 
was  not  decreed  to  surrender  the  slave,  has  next  to  be  examined.  It 
is  true,  as  was  argued,  that  redhibition  means  annulling  the  sale — 
the  seller  getting  back  the  thing  sold,  and  the  purchaser  receiving  the 
price  which  he  paid ;  and  ordinarily,  the  purchaser,  to  maintain  the 


712  SUPREME  COURT. 

[CastelJano  v.  PeiOoa.] 

action,  ought  to  offer  to  return  the  thing  with  the  fruits.  Civil  Code, 
356;  Curia  Philip,  lib.  1,  cap.  13,  no.  1.  Poihier,  Traitt  du  VenU 
no.  217.  To  this  rule  there  are  necessarily  exceptions;  where  the 
thing  is  no  longer  in  existence,  and  has  ceased  to  be  so  in  conse- 
quence of  the  vice  or  defect  which  forms  the  ground  of  redhibition, 
as  if  a  horse  or  slave  died  of  the  disease  under  which  he  was  labor- 
ing at  the  time  of  sale.  Pothier,  Traiti  du  VenU,  no.  220.  There 
is  the  same  reason  for  recognising  the  same  rule  when  the  buyer  is 
unable  to  return  a  thing,  though  still  living,  in  consequence  of  the 
vice  inherent  in  it;  as  in  the  case  before  us,  where  the  slave  has  ab- 
sconded and  cannot  be  found.  Otherwise  the  right  of  the  buyer 
would  diminish  in  proportion  as  the  injury  increased.  If  the  slave 
ran  away,  and  was  caught  again,  the  purchaser  could  have  his  action 
of  redhibition ;  but  if  he  were  so  expert  in  the  habit  that  he  eluded 
all  search,  and  was  lost  entirely,  the  owner  would  be  without  remedy. 

The  question  is,  whether  sufficient  evidence  was  offered  that  the 
slave  had  run  away,  and  was  not  in  the  plaintiff's  possession?  We 
think  it  was  proved  by  as  good  evidence  as  the  nature  of  the  case 
was  susceptible  of,  and  that  the  jury  did  not  err  in  finding  it  affirma- 
tively. 

It  is  complained  that  there  was  error  in  decreeing  the  first  vendor 
to  pay,  not  the  price  which  he  sold  the  slave  for,  but  that  which  his 
vendee  obtained  for  him;  and  on  this  point  we  agree  with  the  appel- 
lant The  very  definition  of  this  action  is,  to  replace  the  parties  in 
the  situation  they  were  in  previous  to  the  contract.  Here  more  was 
done.  It  is  true,  that  to  accomplish  this  damages  may  be  given,  but 
to  enable  the  court  to  decree  them  they  should  be  proved ;  and  no 
evidence  of  this  kind  appears  on  record,  unless  we  should  consider 
as  such  the  defendant  being  deprived  of  the  profit  he  made  by  selling 
the  slave.  This  sum  given  by  the  judgment  was  not  found  by  the 
jury,  but  was  a  conclusion  of  the  judge  from  the  verdict. 

We  think  he  erred,  and  do,  therefore,  order,  adjudge  and  decree, 
that  the  judgment  of  the  parish  court  be  annulled,  avoided  and  re- 
versed ;  and  it  is  further  adjudged  and  decreed  that  the  sales  of  the 
slave  mentioned  in  the  petition,  from  Peillon  to  Castellano,  and  from 
Leslie  to  Peillon,  be  rescinded  and  annulled ;  that  the  plaintiff  do 
recover  from  the  defendant  the  sum  of  600  dollars,  with  interest  from 
judicial  demand ;  and  that  the  defendant  do  recover  from  his  vendor 
Leslie,  cited  in  warranty,  the  sum  of  550  dollars,  with  interest  from 
the  time  he  was  notified  to  appear  and  defend  this  action  ;  and  it  is 
also  ordered  and  decreed  that  the  said  Leslie  pay  the  costs  in  the 
court  of  the  first  instance,  and  the  defendant  those  of  appeal. 

Dennis,  for  the  plaintiff. 

Morse,  for  the  defendant 
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He  who  takes  the  quality  of  heir  in  acta,  accept*  the  succession  simply. 

The  plaintiff  need  not  support  his  petition  by  his  oath. 

The  case  of  a  justice  sued  for  malfeasance  in  office,  forms  no  exception  to  this  rule. 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  against  a  justice  of  the  peace,  for  malfea- 
sance in  office.  The  case  came  up  on  a  bill  of  exceptions  taken  to 
the  opinion  of  the  judge  a  quo,  refusing  the  plaintiff  permission  to 
give  any  evidence  in  support  of  the  allegations  contained  in  his  peti- 
tion, because  it  was  not  sworn  to.  No  counsel  has  appeared  for  the 
appellee,  and  the  case  has  been  submitted  without  argument.  We 
are  not  aware  of  any  law  which  required  the  petitioner  to  swear  to 
the  truth  of  the  averments  in  the  petition,  or  which  takes  this  case 
out  of  the  general  rule. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  parish  court  be  annulled,  avoided  and  reversed,  and  that  this  cause 
be  remanded  for  a  new  trial,  with  directions  to  the  parish  judge  not 
to  prevent  the  plaintiff  from  offering  proof  in  support  of  his  petition 
on  the  ground  that  it  was  not  sworn  to,  and  it  is  further  ordered,  ad- 
judged and  decreed,  that  the  appellees  pay  the  costs  of  this  appeal. 

Davezacy  for  the  plaintiff. 

Hawkins y  for  the  defendant. 


Lecesne  v.  Cottin.     II,  N.  S.  475. 

The  district  court  does  not  lose  jurisdiction  of  a  cause  before  it,  when  the  defendant 

leaves  no  property  within  the  reach  of  the  court  of  probates. 
Whether  a  foreigner  can  be  admitted  as  a  beneficiary  heir!  Quare. 

FIRST  District. 
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Portes,  J.,  delivered  the  opinion  of  the  court 

This  cause  is  not  presented  for  decision  on  its  merits,  but  in  order 
to  understand  the  points  made,  and  the  opinion  we  have  formed  on 
them,  it  is  necessary  to  state  the  proceedings  from  the  institution  of 
the  suit  up  to  the  present  time. 

This  action  was  commenced  by  attachment  In  the  petition  it  is 
stated  that  Jean  Baptiste  Cottin  of  the  city  of  New  Orleans,  was  in- 
debted to  the  plaintiff  in  the  sum  of  7000  dollars  with  interest;  and 
that  he  had  deceased  leaving  as  heirs,  his  father  Vincent  Cottin,  and 
his  wife  Marguerite  Debon,  the  former  for  two  thirds  of  his  estate, 
and  the  latter  for  one  third  only;  and  that  Cottin  the  father  resided 
permanently  out  of  the  state. 

The  attachment  was  levied  on  credits  and  effects  of  the  defendant 
and  an  attorney  appointed  to  defend  his  rights,  who  filed  an  answer 
to  this  suit,  in  which  he  denied  the  jurisdiction  of  the  court,  on  the 
ground  that  both  plaintiff  and  defendant  were  subjects  of  the  King  of 
France,  and  residents  of  that  country,  and  pleaded  several  other 
matters  in  avoidance  of  the  action. 

The  cause  thus  put  at  issue  stood  so  for  some  years,  and  various 
proceedings  were  had  on  it  Before  reaching  a  point  at  which  final 
judgment  could  be  rendered,  Cottin,  the  father,  died;  and  the  first 
matter  which  appears  on  record  in  consequence  of  his  decease,  is  a 
motion  of  the  counsel  who  had  been  appointed  to  defend  his  interests 
in  this  suit,  suggesting  the  fact  of  his  decease,  and  calling  on  the  plain- 
tiff, to  show  cause  why  his  heirs  resident  in  France  should  not  be 
made  parties  defendant,  and  an  attorney  appointed  for  them. 

This  application  was  resisted  on  the  part  of  the  plaintiff;  the  court 
however  sustained  it;  directed  the  heirs  to  be  made  parties  to  the  suit; 
and  that  the  counsel  who  had  formerly  appeared  for  their  ancestor, 
should  be  appointed  to  represent  them. 

The  attorney  thus  appointed,  filed  an  answer  for  the  heirs,  in  which 
they  state: 

1.  That  the  allegations  contained  in  the  petition  are  not  true. 

2.  That  they  know  not  the  signature  of  the  deceased  B.  Cottin,  the 
son  of  their  author,  Vincent  Cottin. 

3.  That  the  title,  if  genuine,  was  made  for  the  purpose  of  covering 
a  donation,  to  the  prejudice  of  the  legitimate  or  the  legal  portion  of 
Vincent  Cottin  in  the  succession  or  estate  of  his  deceased  son,  and 
that  the  said  donation  is  void  on  another  ground,  as  not  being  clothed 
with  formalities  required  by  the  laws  of  the  place  where  the  same 
was  made. 

Subsequent  to  the  putting  in  of  this  defence,  the  heirs  filed  aDOt^e.r 
answer  by  an  attorney  not  appointed  by  the  court,  but  who  derived 
his  authority  from  the  defendants  themselves.  This  answer  alleges 
that  the  persons  therein  named  are  heirs  of  Vincent  Cottin,  that  they 
reside  at  Harfleur  in  France,  and  that  they  have  accepted  the  succes- 
sion with  the  benefit  of  an  inventory. 

That  the  court  has  no  jurisdiction  of  the  cause,  because  the  suit  was 
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originally  commenced  against  Vincent  Victor  Cottin,  their  ancestor, 
to  recover  a  pretended  debt  due  by  his  deceased  son,  whose  succes- 
sion the  said  Vincent  had  accepted  under  the  benefit  of  an  inventory, 
and  the  cognisance  thereof  was  of  the  exclusive  jurisdiction  of  the 
court  of  probates. 

2.  That  the  defendants  themselves  residing  in  France,  and  having 
there  accepted  their  ancestor's  succession,  under  the  benefit  of  an 
inventory,  it  is  there,  and  not  here,  that  the  pretended  debt  is  to  be 
liquidated. 

The  other  parts  of  the  answer  reiterated  the  same  allegations,  as 
that  first  pleaded  by  the  attorney  appointed  by  the  court  to  represent 
the  defendants  as  absent  heirs. 

The  court  sustained  this  plea  to  the  jurisdiction,  on  the  ground  that 
Vincent  Cottin,  having  accepted  the  succession  of  his  son,  J.  B.  Cottin, 
only  under  benefit  of  an  inventory,  all  claims  against  him  in  that 
capacity  were  of  the  exclusive  jurisdiction  of  the  court  of  probates, 
and  ordered  the  petition  to  be  dismissed  with  costs. 

From  this  decision  the  plaintiff  has  appealed,  and  in  the  argument 
several  questions  have  been  raised  which  present  no  inconsiderable 
difficulty  in  the  decision.  The  embarrassment,  however,  which  arises 
on  that,  on  which  the  judge  a  quo  decided  the  cause,  does  not  proceed 
from  any  hesitation  we  have  in  recognising  the  general  principle  on 
which  he  considered  it  his  duty  to  dismiss  the  case.  There  can  be 
no  doubt  but  that  if  it  should  be  found  that  V.  Cottin,  the  father, 
accepted  his  son's  succession  only  under  the  benefit  of  an  inventory, 
that  it  was  before  the  court  of  probates,  any  claim  against  that  succes- 
sion should  have  been  prosecuted  But  it  has  been  strenuously 
urged  on  the  part  of  the  plaintiff,  that  before  the  ancestor  of  the 
defendants  made  the  declaration  by  which  he  claimed  to  take  the 
succession  of  his  son  as  beneficiary  heir,  he  had  done  acts  in  relation 
to  that  succession,  which  deprived  him  of  the  right  of  accepting  it  in 
that  capacity,  and  that  subsequent  to  the  declaration,  he  had  so  acted 
as  to  make  himself  responsible  as  heir  pure  and  simple. 

Before  noticing  particularly  what  these  acts  were,  it  will  be  proper 
to  state  the  principles  of  law  which  govern  cases  of  this  kind,  and  see 
how  a  succession  is  considered  as  accepted  purely  and  simply  by  the 
heir.  On  this  head,  our  Code  presents  rules  at  once  clear  and  positive. 
According  to  it,  a  succession  may  be  accepted  simply,  or  under  the 
benefit  of  an  inventory;  the  simple  acceptation  may  be  either  express 
or  tacit,  and  it  is  express  "  when  the  heir  assumes  the  quality  of  such 
in  some  authentic  or  private  instrument,  or  in  some  judicial  proceed- 
ing/' Civil  Code,  1 62,  art  77.  The  plaintiff  asserts  that  the  ancestor 
of  the  present  defendant  did,  in  more  than  one  instance,  assume  this 
quality,  and  in  support  of  the  assertion  he  produces,  among  other 
documents,  the  record  of  a  suit  instituted  by  the  father,  some  years 
before  the  declaration  made  by  him,  that  he  accepted  the  succession 
with  the  benefit  of  an  inventory,  in  which  suit  he  takes  on  himself 
the  quality  of  heir.    On  examining  the  petition  filed  in  that  action, 
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we  find  the  plaintiff  is  fully  sustained  in  this  assertion.  In  it  V. 
Cottin  states  that  J.  B.  Cottin,  then  late  deceased,  was  his  legitimate 
son;  that  he  had  died  leaving  no  issue  capable  of  succeeding  him;  and 
that  the  plaintiff  and  one  natural  child  were  the  only  lawful  heirs  of 
the  said  J.  B.  Cottin.  The  prayer,  or  concluding  part  of  the  petition, 
contains  language,  still  more  unequivocal;  it  requires  that  the  defend- 
ant may  be  condemned  to  deliver  to  the  petitioner  as  heir,  the  two 
thirds  of  the  succession.  When  the  law,  and  this  instrument  are 
placed  together  and  compared,  it  is  difficult  to  conceive  how  a  doubt 
can  be  fairly  entertained,  that  the  expressions  used  in  the  latter,  do 
not  amount  to  an  acceptance  pure  and  simple.  The  first  declares, 
that  if  the  person  who  has  a  right  to  the  succession,  take  oti  himself 
the  quality  of  heir  in  a  judicial  proceeding,  he  is  considered  as  accept- 
ing simply,  or  in  other  words  without  the  benefit  of  an  inventory. 
The  record  of  a  suit  in  a  court  of  justice  is  presented,  in  which  one 
standing  in  that  situation,  calls  himself  heir.  If  any  thing  can  satisfy 
the  words  of  the  statute,  this  surely  must,  and  it  is  rare,  we  believe, 
that  the  provisions  of  any  law  find  a  case  so  clearly  within  their 
operation. 

It  was  urged,  that  the  action  in  which  these  expressions  were  used, 
was  brought  for  the  purpose  of  having  it  ascertained  whether  Cottin, 
pfare ,  was  heir,  or  the  wife  of  his  son,  who  claimed  the  succession  in 
right  of  her  deceased  child;  and  that  as  soon  as  a  judgment  of  the 
court  of  last  resort  established  his  quality,  he  made  a  declaration  that 
he  accepted  with  the  benefit  of  an  inventory.  If  such  had  been  the 
object  of  the  suit,  the  answer  would  be,  that  the  plaintiff  should  not 
have  called  himself  heir  until  the  court  established  his  right;  for  by 
doing  so,  he  took  on  himself  the  quality  of  heir,  and  the  law  declares 
that  in  such  case  he  shall  be  considered  as  accepting  purely  and  simply. 
But  the  language  used  in  the  petition  does  not  support  even  this 
argument  The  plaintiff  claims  two  thirds  of  the  estate  from  the  wife 
of  the  deceased — asserts  his  right  as  heir  to  his  son— avers  that  he 
has  rnade  an  amicable  demand  of  the  property,  and  prays,  not,  that 
his  quality  of  heir  should  be  recognised  but  that  the  portion  of  the 
estate  which  belongs  to  him  as  heir,  should  be  decreed  to  him.  We 
have  no  doubt  that  this  was  an  assumption  of  the  quality  of  heir,  and 
in  support  of  this  opinion,  we  refer  to  the  following  authorities:  Toul- 
lier,  Droit  Civil,  vol.  4.  liv.  3,  tit.  1,  chap.  5,  no.  326;  Pandeclet 
Franfaises,  vol.  6,  no.  197,  371;  Ibid.  420,  no.  235;  Pothier,  Traili 
des  Successions,  chap.  3,  art.  1,  §  1;  Ibid.  2,  §  3. 

Were  it  necessary  to  place  the  opinion  of  the  court,  that  the  ancestor 
of  the  defendant  accepted  the  succession  of  his  son  purely  and  simply 
on  other  ground,  the  record  furnishes  us  with  the  means  of  doing  it 
By  law  a  faithful  arid  exact  inventory  must  be  made  of  all  the  pro- 
perty of  the  deceased.  This  the  heir  may  do,  either  before  or  after 
accepting,  or  he  may  even  accept  under  an  inventory  made  by  another 
person.  Pandect  es  Franfaises,  vol.  6,  no.  226.  But  no  matter  when, 
or  by  whom  made,  this  inventory  must  contain  a  full  and  correct 
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account  of  the  objects  which  form  the  succession,  and  if  it  does  not, 
the  heir  is  deprived  of  the  benefit  of  it.  Pandectes  Franpaises,  vol. 
6,  p.  409,  no.  228;  Toullier,  vol.  4,  liv.  3,  tit.  1,  chap.  5,  no.  362. 
Now  in  this  case  the  inventory  which  was  made  by  the  executor,  and 
which,  it  was  argued,  dispensed  with  the  necessity  of  the  heir  making 
one,  is  expressly  charged  by  that  heir  in  the  petition  against  the  wife 
of  his  son,  to  be  untrue;  several  material  omissions  are  enumerated, 
and  some  it  is  stated,  will  be  thereafter  proved.  If  this  declaration 
was  correct,  and  as  to  the  petitioner  in  that  case,  and  those  claiming 
under  him,  it  must  be  taken  as  such,  unless  shown  to  have  been  made 
in  error;  there  was  not  in  the  first  instance  that  true  and  faithful 
inventory  which  is  indispensable  to  enable  the  heir  to  accept  under, 
and  no  step  has  been  since  taken  by  him  to  supply  its  defects,  although 
the  knowledge  of  them  is  expressly  avowed  by  him. 

On  this  part  of  the  case,  then,  we  conclude  that  Cottin,  the  father, 
made  himself  responsible  in  his  individual  capacity,  for  the  debts  of 
his  son,  and  that  there  was  no  error  either  in  the  manner  in  which 
suit  was  commenced  against  him,  nor  in  originating  it,  in  the  district 
court. 

But  the  ancestor  of  the  defendant  has  since  died,  and  it  become* 
necessary  to  consider  what  effect  that  event  has  on  the  cause.  His 
representatives  who  have  been  admitted  parties  to  the  suit,  hav* 
pleaded,  that  the  court  before  which  it  was  pending,  have  lost  juris- 
diction of  it,  and  that  as  the  succession  has  been  opened  in  France, 
and  they  have  accepted  under  the  benefit  of  an  inventory,  the  plaintiff 
must  pursue  his  remedy  in  that  country.  If  this  were  the  only  ques- 
tion before  us,  we  should  have  neither  difficulty  nor  hesitation  ia 
answering  it  in  the  negative;  but  as,  on  questions  of  this  kind,  the 
court  is  bound  to  notice  all  objections  to  jurisdiction  ration*  materia, 
whether  specially  pleaded  or  not,  we  find  ourselves  in  the  necessity 
of  considering  the  different  questions  which  have  been  raised  in 
argument. 

It  has  been  contended,  that  if  the  plaintiff  be  not  compelled  to  seejc 
his  remedy  in  Frauce,  he  must  do  it  before  the  court  of  probates  in 
this  city,  which,  under  our  law,  has  sole  and  exclusive  cognisance  of 
all  claims  against  successions,  administered  by  a  curator,  executor  or 
beneficiary  heir.  It  does  not  appear  that  the  present  defendants 
have  taken  any  steps  to  have  the  succession  opened  in  the  court  of 
probates,  nor  done  any  thing  there,  by  which  their  character  as  bene-> 
ficiary  heirs  can  be  determined.  >  But  admitting  they  had  taken  steps 
in  our  courts  to  be  received  as  such,  we  should  then  have  presented 
to  us,  the  very  important  question,  whether  the  representatives  of  a 
person  who  dies  abroad,  and  who  themselves  live  in  a  foreign  country, 
can,  while  residing  there,  take  on  themselves  the  quality  of  beneficiary 
heirs  in  relation  to  a  succession  opened  here,  and  thus  compel  those 
who  have  claims  on  the  estate,  to  follow  these  heirs  under  another 
government  to  enforce  their  payment  It  is  clear  that  a  curator,  or 
administrator  in  another  country  could  not  in  virtue  of  the  authority 
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conferred  on  him  bring  suit  here,  it  being  the  imperative  duty  of  our 
courts  to  protect  their  own  citizens,  and  not  to  suffer  the  property 
which  is  to  answer  their  claims  to  be  withdrawn  beyond  their  reach. 
As  the  law  has  declared  that  the  beneficiary  heir  is  to  be  considered 
an  administrator  of  the  estate  in  relation  to  creditors  and  legatees,  the 
right  of  a  foreigner  to  exercise  that  trust  here,  under  an  authority 
vested  in  him  by  the  tribunals  of  another  country,  cannot  be  distin- 
guished from  that  of  the  curator,  administrator,  or  any  other  agent. 
Civil  Code,  168,  104;  1  Dallas,  456;  1  Cranch,  259;  9  Ibid.  151;  2 
Massachusetts,  384. 

The  principle  on  which  this  rule  has  been  established,  greatly  aids 
the  investigation  of  the  question  just  stated.  A  moment's  considera- 
tion will  show  that  almost  every  reason  which  prevents  the  adminis- 
trator, curator,  or  beneficiary  heir  holding  their  authority  from  another 
government,  to  administer  an  estate  in  this  country,  operates  against 
the  demand  of  a  foreigner  not  domiciliated  in  the  state,  from  exerci- 
sing any  of  these  trusts.  The  difficulty  of  suing  them,  and  compel- 
ling a  faithful  discharge  of  their  duty,  and  consequent  want  of  security 
for  those  interested  in  the  settlement  of  the  estate,  exist  equally  in 
both  cases.  Delay  and  expense  must  be  produced  in  every  case,  in 
the  recovery  of  debts  and  legacies;  in  not  a  few,  the  entire  loss  of 
them  may  be  the  consequence.  Some  of  the  duties  which  persons 
admitted  to  these  situations  have  to  perform,  are  strictly  personal,  and 
an  examination  of  the  different  provisions  of  our  law,  renders  it  very 
questionable,  whether  it  was  ever  contemplated  these  offices  should  be 
exercised  through  an  agent  or  attorney  in  fact.  The  persons  appoint- 
ed are  required  to  make  an  inventory;  to  give  security;  it  is  their 
duty  to  administer  faithfully  the  estate;  to  inquire  what  debts  are 
due  and  recover  them;  to  scrutinise  the  various  demands  presented 
against  the  succession;  to  oppose  all  that  are  unjust  and  to  afford 
every  facility  in  their  power  for  the  liquidation  and  payment  of  those 
that  are  honest;  to  render  an  account  of  their  administration  contra- 
dictorily with  those  interested.  The  curator  must  take  an  oath  before 
the  judge,  for  the  faithful  administration  of  his  office.  The  beneficiary 
heir  on  failing  to  give  security,  can  be  compelled  to  deposit  the 
money  received  by  him,  in  one  of  our  banks.  How  can  the  discharge 
of  these  duties  be  enforced,  where  the  person  who  has  to  perform 
them,  resides  in  France,  England,  or  Russia,  sends  an  agent  here  to 
collect  the  moneys  due  an  estate,  and  gives  him  no  authority  to  repre- 
sent his  principal  in  court.  We  know  of  none.  The  creditors  and 
legatees,  therefore,  would  be  without  remedy,  unless  we  should  con- 
sider such,  the  right  of  following  a  foreigner  in  whatever  quarter  of 
the  globe  he  resided;  but  this  in  many  cases,  indeed  in  the  greater 
number,  would  be  the  same  as  having  no  remedy  at  all.  It  was,  we 
presume,  from  such  considerations  or  others  similar,  that  a  rule  was 
established  in  the  Spanish  jurisprudence,  that  an  inheritance  must  be 
accepted  by  the  heir  in  person,  and  that  this  was  one  of  those  acts 
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which  could  not  be  done  by  an  agent  or  attorney  in  fact.  Cur.  Phil, 
p.  2,  Juicio  execuiivOy  §  27,  Possession  Hereditaria,  no.  1. 

To  these  arguments  which  are  principally  bottomed  on  incon- 
venience, it  may  be  answered  that  the  beneficiary  heir  does  not  enter 
on  the  administration  in  virtue  of  an  appointment  from  our  courts, 
but  in  right  of  the  relation  in  which  he  stood  to  the  deceased;  that 
all  the  duties  here  enumerated  might  be  discharged  by  an  attorney  in 
fact;  and  that  as  the  law  does  not  distinguish  between  the  resident, 
and  non  resident  heir,  the  courts  cannot.  It  is  unnecessary  for  us  to 
express  an  opinion  on  this  question,  which  is  not  free  from  difficulty, 
as  we  all  think  that  whether  an  estate  can  be  administered  by  a 
beneficiary  heir  living  abroad,  or  not,  the  result  in  this  case  must  be 
the  same. 

It  was  contended  in  argument,  that  admitting  it  could  not,  then  the 
estate  was  a  vacant  one,  a  curator  must  be  appointed  for  it,  and  that 
this  necessarily  vested  the  cognisance  of  all  claims  against  the  succes- 
sion in  the  court  of  probates.  The  correctness  of  the  position  depends 
on  a  fact  of  which  the  record  gives  us  no  evidence.  It  does  not 
necessarily  follow,  that  on  the  death  of  a  defendant  in  an  action 
pending  in  our  ordinary  courts,  the  case  must  be  transferred  to  the 
probate  court.  It  is  only  where  the  party  has  left  property  within  its 
jurisdiction,  to  be  administered,  that  this  disposition  must  be  made 
of  the  case.  If  there  be  no  effects  of  which  an  inventory  can  be 
made,  nothing  to  be  sold,  and  no  debts  to  be  collected,  there  can  be 
neither  curator,  nor  beneficiary  heir  appointed,  and  that  court  has  no 
jurisdiction  of  claims  against  the  deceased.  Civil  Code,  172,  art.  113 
and  122. 

The  evidence  taken  in  the  case  now  before  us,  shows,  that  Cottin, 
the  father,  sold  all  his  right  in  his  deceased  son's  estate,  and  that  the 
property  attached,  has  been  given  up  on  security;  the  probability, 
therefore,  is,  that  the  deceased  has  left  no  estate  in  this  country,  but 
whether  he  did,  or  not,  the  court  cannot  act  on  the  presumption,  but 
the  proof  of  that  fact.  Were  we  to  send  this  cause  now  before  the 
court  of  probates,  and  it  should  turn  out  there  was  not  any  estate  to 
be  administered,  there  would  be  no  person  against  whom  the  plaintiff 
could  carry  on  his  suit,  and  after  looking  in  vain  for  a  defendant,  he 
would  be  obliged  to  abandon  the  pursuit,  and  lose  his  remedy.  In  a 
case  circumstanced  like  this,  we  are  of  opinion  the  ordinary  tribunal 
does  not  lose  its  jurisdiction  by  the  death  of  the  defendant,  and  that  it 
may  proceed  to  final  judgment,  according  to  the  principles  established 
in  the  case  of  Montreuil  v.  Jumonville,  4  Martin,  485. 

The  admission  on  the  record  of  the  defendants  as  beneficiary  heirs, 
cannot  affect  the  decision  of  the  case;  they  do  not  aver  that  they  have 
been  received  as  such  in  the  court  of  probates,  that  their  ancestor  left 
property  in  this  state,  or  that  they  have  made  an  inventory  of  it 
Whether  by  these  acts  they  have  made  themselves  heirs  pure  and 
simple,  or  will  incur  that  responsibility  by  continuing  to  defend  the 
suit,  we  need  not  now  inquire. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  the  case  be  remanded  to  the 
district  court,  with  directions  to  the  district  judge  to  proceed  therein 
according  to  law,  and  that  the  appellee  pay  the  costs  of  the  appeal. 

Moreau  and  Dennis,  for  the  plaintiff. 

Seghers,  for  the  defendant. 


Morris  v.  Hatch.     II,  N.  S.  491. 

r 

Fart  of  the  foots  at  inne  may  be  submitted  to  a  jury. 

Supreme  Court  wifl  not  rererue  the  judgment  below,  if  the  case  turns  on  the  credit  doe 
to  a  witness. 

FOURTH  District 

Porter,  J.,  delivered  the  opinion  of  the  court. 

In  this  action  the  plaintiff  claims  three  hundred  and  seventy-fire 
dollars  from  the  defendant,  for  wages  for  one  year,  as  overseer.  The 
defendant  pleads  the  general  issue. 

The  cause  was  submitted  to  a  jury,  who  found  as  follows, "verdict 
in  favor  of  the  plaintiff:"  a  new  trial  was  moved  for  in  the  inferior 
court,  which  was  refused,  and  judgment  rendered  for  the  amount 
claimed  in  the  petition.    The  defendant  appealed. 

It  is  objected  in  this  court,  that  the  verdict  of  the  jury  is  irregular 
and  must  be  set  aside,  because  it  does  not  find  the  whole  matter  at 
issue — which  was  not  merely  whether  the  plaintiff  were  entitled  to 
recover,  but  how  much. 

This  objection,  which  is  taken  from  the  common  law,  would  per- 
haps be  fatal  in  countries  governed  by  that  system;  for  as  the  courts 
cannot  there  decide  on  any  question  of  fact  which  is  disputed,  the 
verdict  must  find  on  the  whole  matter  at  issue,  to  enable  a  judgment 
to  be  rendered. 

In  this  state  a  different  rule  has  been  established;  questions  of  fact 
may  be  acted  on  by  the  court;  part  of  the  matters  at  issue,  or  the 
whole,  may  be  submitted  to  a  jury.  The  jugde  in  giving  judgment, 
may  take  the  matters  found  by  the  verdict,  and  the  evidence  given 
on  other  branches  of  the  cause,  and  render  judgment  on  both— this  is 
every  day's  practice. 
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Again:  The  Supreme  Court  which  has  the  power  to  decide  contrary 
to  the  jury,  when  all  the  evidence  comes  up,  may,  if  that  finding  be 
insufficient,  disregard  it  entirely,  and  pass  upon  the  proof  appearing 
on  record. 

On  either  ground,  therefore,  this  case  must  now  be  examined  on  its 
merits,  and  being  satisfied  that  the  position  first  assumed  is  correct, 
the  plaintiff  must,  so  far  as  the  jury  have  found,  have  the  benefit 
which  parties  possess  in  this  tribunal,  who  come  into  it  with  a  verdict 
in  their  favor,  on  a  question  of  fact. 

The  point  really  disputed  in  this  case,  and  to  which  the  evidence 
taken  below  appears  to  have  been  principally  directed,  was  whether 
the  plaintiff  had  a  right  to  dismiss  the  defendant  from  his  service, 
before  the  term  for  which  he  was  engaged  had  expired.  With  the 
exception  of  one  witness,  the  weight  of  evidence  is  in  favor  of  the 
latter — the  jury  must  have  considered  his  testimony  unworthy  of 
credit  in  rendering  the  verdict  which  they  did — the  judge  must  have 
been  of  the  same  opinion  in  refusing  a  new  trial.  We  do  not  know 
the  witness,  we  had  not  the  advantage  of  seeing  and  hearing  him 
give  his  testimony,  and  so  situated,  we  cannot  say  that  the  tribunal, 
which  had  so  much  better  means  than  we  possess,  of  ascertaining 
what  credit  was  due  to  his  testimony,  erred  in  refusing  it  any. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

White,  for  the  plaintiff. 

Morse,  for  the  defendant 


Walton  et  a/,  v.  Grant  et  al.     II,  N.  S.  494. 

FIRST  District. 

Where  the  fact  is  doubtful,  judgment  will  be  given  against  him 
holding  the  affirmative.     12  Martin,  260. 


Vol,  II.— 61 
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Foster  v.  Randolph.     II,  N.  S.  495. 

THIRD  District. 

Held,  that  where  the  petition  omits  to  charge  notice  to  the  endorser 
(defendant),  there  ought  to  be,  not  a  final  judgment  as  on  merits,  but 
one  of  nonsuit. 


Bargebur  et  ah  v.  Their  Creditors.     II,  N.  S.  496. 

FIRST  District. 

An  order  for  the  syndic  to  produce  his  book  is  but  a  preparatory 

step  towards  a  final  judgment,  and  any  appeal  from  it  is  premature. 

On  an  application  for  a  rehearing  by  Pierce,  2  Martin  N.  S.  520, 

Poster,  J.,  delivered  the  opinion  of  the  court 

In  this  case  an  application  is  made  for  a  rehearing.  The  point  on 
which  the  case  was  decided,  appeared  to  us  on  the  first  consideration 
of  it  extremely  clear;  it  was  simply  this:  that  an  order  of  the  district 
court  decreeing  the  syndic  of  fin  insolvent's  estate,  to  produce  bis 
bank  book  for  the  inspection  of  a  creditor,  was  not  a  "  grievance  irre- 
parable/' and  that  no  appeal  lay  from  such  a  decision  to  this  tribunal 
After  attentively  weighing  the  arguments  by  which  this  application 
has  been  supported,  we  still  continue  of  opinion,  that  an  order  on  a 
syndic  to  produce  his  bank  book  in  court,  does  not,  nor  cannot  in  any 
hypothesis  work  an  irreparable  injury;  indeed  if  the  syndic  be  acting 
honestly,  and  wishes  to  continue  in  the  same  course,  it  requires  some 
acuteness  to  conceive  how  such  an  order  can  work  any  injury  what- 
ever, still  less  an  irreparable  one. 

The  opinion,  which  we  expressed,  has  been  principally  impugned 
on  the  ground,  that,  as  the  court  has  decided  in  another  case,  the  cred- 
itor might  appeal  on  the  refusal  to  grant  such  an  order,  it  must  follow, 
the  syndic  enjoys  the  same  right  if  it  be  accorded.  And  we  have 
been  told,  that "  if  justice  be  even  handed,  that  which  is  meted  to 
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defendant,  is  meted  to  plaintiff."  The  remark  is  certainly  true,  if  the 
parties  stand  in  the  same  situation;  but  a  little  reflection  is  sufficient 
to  show  that  in  this  instance  they  do  not;  and  as  the  effect  of  the 
decision  was  not  the  same  on  both,  their  rights  cannot  be  similar. 

This  is  manifest  by  a  moment's  consideration  of  the  consequences 
of  such  an  order;  and,  first,  as  to  the  creditor.  If  the  application  be 
rejected,  there  is  an  end  put  to  all  inquiry  and  investigation;  the  right 
is  concluded;  and  should  the  syndic  be  wasting  or  misapplying  the 
money  intrusted  to  him,  an  irreparable  injury  may  be  done  by  deny- 
ing the  motion. 

The  granting  it,  on  the  contrary,  commences  an  inquiry  into  the 
conduct  of  the  syndic;  but  decides  nothing  as  to  the  correctness  of  it, 
and  leaves  him  open  to  appeal  from  any  order  that  may  hereafter  be 
rendered,  which  really  affects  his  interests. 

Supposing  the  right  of  a  creditor  to  have  a  syndic,  who  was  acting 
improperly  removed,  to  be  the  same,  as  that  of  a  syndic,  who  was 
faithfully  discharging  his  duty  not  to  be  displaced,  the  decision  which 
refuses  a  motion  of  this  kind,  is  precisely  alike  in  its  effect,  on  the 
former,  as  an  order  of  removal  would  be  on  the  latter;  so  as  to  any 
other  consequence  that  would  follow  the  inquiry. 

Therefore  until  some  erroneous  decision  be  made,  after  the  inves- 
tigation is  gone  into,  on  matters  affecting  the  interests  of  the  syndic, 
he  cannot  stand  with  the  same  rights  as  the  creditor  to  whom  all 
inquiry  is  denied.  There  is  the  same  difference  which  exists  between 
proceeding  to  try  a  cause,  and  nonsuiting  the  plaintiff. 

The  counsel  for  the  syndic  has  contended  with  a  great  deal  of 
earnestness,  that  the  decision,  which  compelled  him  to  produce  his 
book,  was  a  grievance  irreparable,  because  he  might  be  called  on  ' 
every  day  and  every  hour  to  show  it;  that  if  A  has  this  right,  B  has, 
and  so  on  through  the  alphabet.  We  suppose  they  have,  and  think  it 
very  proper  they  should  have;  and  if  the  appellant  feels  it  a  great  and 
intolerable  hardship,  to  be  compelled  to  give  this  satisfaction  to  any 
who  claim  an  interest  in  inquiring  into  his  conduct,  he  should  resign; 
for  his  complaint  can  find  neither  sympathy  nor  relief  from  this  tribu- 
nal. And  even  if  the  order  be  made  at  the  request  of  one  not  inte- 
rested, still,  as  we  have  already  said,  it  works  no  irreparable  injury. 

Several  cases  heretofore  decided  in  this  court,  show  that  the  denial 
of  a  right  claimed,  furnishes  ground  for  an  appeal,  when  the  granting 
of  it  would  not:  refusing  a  continuance,  or  a  new  trial,  has  been  held 
sufficient  to  enable  the  party  to  bring  the  cause  up;  according  them 
has  not  4  Martin,  489;  Ibid.  508, 11, 14,  Ibid.  268, 12,  Ibid.  488. 
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Kirkland  v.  Smith.     II,  N.  S.  497. 


A  certificate  of  a  record  of  judicial  proceedings  in  another  state,  ought  to  contain  intrinsic 
evidence  of  the  official  capacity  of  the  person  who  certifies. 

EIGHTH  District. 

t 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  before  us  on  a  bill  of  exceptions  to  the  admission  in 
evidence  of  a  judgment,  rendered  in  the  state  of  Mississippi. 

It  is  contended  the  district  court  erred  in  admitting  it,  as  it  was  not 
legally  certified. 

1.  Because  the  record  is  not  authenticated  by  the  seal  of  the  court, 
and  it  does  not  appear  either  in  the  certificate  of  the  clerk,  or  that 
of  the  judge,  that  the  court  had  not  a  seal. 

2.  It  does  not  appear  that  the  clerk  and  the  judge,  who  certify,  are 
officers  of  the  same  court.  The  one  states  himself  clerk  of  the  superior 
court  of  the  county  of  Jefferson,  and  the  other  judge  of  the  first 
judicial  district.  So  non  constat  the  judge  who  certifies  or  attests, 
presides  in  the  court  in  which  the  judgment  appears  to  have  been 
given. 

The  act  of  congress,  1790,  c.  2,  requires  the  certificate  of  the  judge, 
chief  justice,  or  presiding  magistrate,  as  the  case  may  be. 

The  certificate  does  not  appear  to  have  been  given  by  a  chief  justice 
or  presiding  magistrate.  It  should,  therefore,  appear  to  have  been 
given,  according  to  the  words  of  the  law  by  the  judge,  t.  e.,  the  judge 
of  the  court,  in  which  the  judgment  was  given.  The  use  of  the  defi- 
nite article  implies  the  idea  of  a  judge,  who  alone  constitutes  the 
court.  If  the  court  has  more  than  one  member,  none  can  certify,  but 
the  chief  or  presiding  one.  In  the  certificate  before  us,  it  does  not 
appear  that  the  person,  who  certifies,  was  a  judge  of  the  court,  in 
which  the  judgment  was  rendered,  and  if  this  did  appear,  it  would 
not  suffice,  for  ?wn  constat,  that  he  was  the  sole,  chief,  or  presiding 
judge. 

Admitting  then  this  deficiency  could  be  eked  out  by  other  evidence, 
none  appears  to  have  been  introduced,  and  the  district  court,  on  the 
contrary,  appears  to  have  overruled  the  legal  objection  of  the  appel- 
lant's counsel.    We  think  it  erred. 

The  certificate  ought  to  contain  intrinsic  evidence  of  the  official 
capacity  of  the  person  who  certifies,  t.  e\,  it  must  show  that  he  is  the 
person  by  whom  the  certificate  is  required  by  law  to  be  made.  Here 
then  is  no  evidence,  that  the  Supreme  Court  of  the  county  of  Jefferson 
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sits  in  the  first  district,  nor  that  the  judge  of  that  district,  is  either  the 
sole,  chief,  or  presiding  judge  of  Jefferson  county. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  annulled,  avoided  and  reversed,  and  the  case  remanded  with  direc- 
tions to  the  judge,  not  to  admit  the  record  of  the  judgment  in  evidence. 
The  costs  of  the  appeal  to  be  borne  by  the  appellee. 

Workmanyiox  the  plaintiff. 

Watts  and  Lobdeti,  for  the  defendant. 


Holland  v.  Pierce.     II,  N.  S.  499. 

Payment  of  a  note  or  bill  supra  protest  cannot  be  made  before  protest. 
If  payment  be  made  before,  and  the  note  is  afterward*  protested,  the  endorser  is  not 
liable. 

PARISH  Court  of  New  Orleans. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  by  an  endorsee,  against  an  endorsor  of  a  pro- 
missory note.  It  was  drawn  by  one  John  F.  Miller,  and  made  paya-  . 
ble  to  the  defendant;  he  endorsed  it  to  the  plaintiff,  by  whom  it  was 
transferred  to  the  house  of  Hyde  &  Leeds,  and  by  them  it  was  dis- 
counted at  the  office  of  discount  and  deposit  of  the  United  States 
Bank. 

The  day  it  became  due,  at  the  hour  the  bank  was  closing,  the 
plaintiff  called,  and,  giving  to  the  teller  the  amount  of  the  note,  received 
it  from  him.  In  the  evening,  he  handed  it  over  to  a  notary  public, 
who  demanded  payment  from  the  maker,  which  was  refused,  and 
the  note  was  accordingly  protested. 

The  explanation  of  this  transaction,  which  the  respective  parties 
have  made,  differs  very  widely.  The  plaintiff  states,  that  he  was  on 
other  paper  with  the  defendant,  that  he  had  reason  to  believe  the 
note  would  not  be  paid,  and  anxious  that  the  credit  of  the  latter 
should  not  suffer  by  his  name  appearing  on  protested  paper,  he  took 
it  up.  If  this  statement  be  correct,  nothing  can  be  imagined  more 
zealous  and  obliging,  than  such  an  act  of  friendship.  The  defendant, 
however,  gives  quite  another  coloring  to  the  matter:  he  states  that 
the  maker  of  the  note  and  himself  had  various  transactions  together; 
that  the  former  was  indebted  to  him,  and  that  this  was  a  plan  laid 
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between  Miller  and  Holland,  to  recover  through  the  agency  of  Hol- 
land, the  amount  of  the  note  from  the  defendant,  and  force  him  to 
bring  an  action  against  the  maker,  by  which  means  the  recovery  of 
it  would  be  delayed,  until  a  final  settlement  could  be  made,  of  various 
matters  in  litigation  between  them. 

Which  of  these  statements  be  true  it  concerns  not  the  court  to  in- 
quire, as  the  legal  rights  of  the  parties  must  be  settled  on  other  con- 
siderations. Admitting,  however,  that  the  payment  was  made  from 
the  motive  which  the  plaintiff  alleges,  to  wit:  for  the  honor  of  the 
endorser,  still  that  payment  did  not  confer  a  right  of  action,  unless 
the  honor  of  the  endorser  was  then  in  such  a  situation  that  this  mea- 
sure became  necessary  for  its  preservation.  Now,  it  is  clear  to  us  it 
was  not.  The  honor  of  the  parties  to  the  note  could  not,  either  in 
reason  or  by  law,  be  in  any  way  affected  until  a  protest  for  non-pay- 
ment Hence  any  step  on  behalf  of  that  honor,  previous  to  the 
protest  of  the  instrument,  was  premature ;  it  was  discharging  an  ob- 
ligation before  any  existed.  The  plaintiff  himself  seemed  to  be 
aware  of  this,  and  that  taking  up  the  note  did  not  give  a  right  to  sue 
the  endorsers;  for  he  deemed  it  necessary  afterwards  to  protest  the 
instrument,  for  the  purpose  of  assuring  his  recourse  on  the  very  per- 
son for  the  sake  of  whose  credit  he  avers  he  paid  it  Nothing  can 
show  more  plainly  the  irregularity  of  the  transaction  than  this  cir- 
cumstance; the  party  paying  is  obliged  to  dishonor  the  note  which, 
in  tenderness  to  his  friend's  honor,  he  had  already  paid. 

The  authorities  are  equally  opposed  to  the  righ  t  claimed  by  the 
plaintiff. 

Payment  (says  Chitty)  may  be  made  by  any  one,  for  the  honor  of 
the  drawer  or  any  of  the  endorsers,  but  it  is  always  made  after  pro- 
test, and  is  therefore  called  payment  supra  protest;  and  no  person 
should  pay  in  honor  of  another  before  the  bill  has  been  protested  for 
non-payment  Chitty  on  Bills,  (ed.  1829,)  329,  330.  To  the  same 
effect  is  Pothier: 

"  Celui  qui  acquitte  tine  letlre  de  change  pour  Phonneur  du  ft- 
reur  ou  de  quelqu'un  des  endosseurs,  doit,  pour  obliger,  enyers  lut 
act  tone  negotiorum  gestorum9  celui  pour  Phonneur  de  qui  il  P^ 
quitte9  la  laisser  protester  par  leporteur  avant  que  de  la  payer. 
Pothier,  Traiti  du  Contrat  de  Change,  no.  114." 

We  think,  therefore,  that,  supposing  this  payment  was  made  for 
the  honor  of  the  endorser,  it  conferred  no  right  on  the  person  making 
it  to  sue  him,  and  we  have  only  to  inquire,  whether  the  protest  for 
non-payment,  made  under  the  circumstances  here  presented,  enables 
the  plaintiff  to  maintain  his  action.  , 

The  inquiry  by  which  this  question  is  to  be  decided  need  only  w 
directed  to  one  single  fact;  was  the  note  paid  or  was  it  purchased?  U 
the  latter,  the  holder  had  the  same  right  as  the  person  from  whom  he 
received  it,  and  could  of  course,  on  default  of  the  maker  to  pay,  h*ve 
it  dishonored.  If  the  former,  there  could  be  no  protest  for  non-pay- 
ment, for  the  note  was  already  paid. 
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On  this  head  the  evidence  is  very  satisfactory.  The  cashier  of  the 
bank  tells  us  that  the  note  here  sued  on  had  been  discounted  by  the 
bank,  and  was  their  property ;  that  it  has  never  sold  or  disposed  of 
any  notes  that  have  been  discounted  there;  and  that  the  note  could 
not  have  been  got  out  of  the  bank  but  by  paying  it. 

Another  officer  of  the  institution  swears  that  it  was  paid  and  taken 
up  by  the  plaintiff  about  three  o'clock  of  the  day  on  which  it  fell  due. 

It  results  clearly  from  this  testimony,  that  the  appellee  did  not  pur- 
chase this  note  from  the  bank ;  that  it  was  not  negotiated  to  him, 
but  delivered  to  him  on  his  paying  the  amount  That  payment, 
therefore,  enured  to  the  benefit  of  the  maker ;  and  no  matter  from 
what  motive  it  was  made,  the  note  could  not  afterwards  be  protested, 
for  it  was  already  honored  and  discharged. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  annulled,  avoided,  and  reversed,  and  that  there 
be  judgment  for  the  defendant,  as  in  case  of  nonsuit,  with  costs  in 
both  courts. 

Maurian,  for  the  plaintiff. 

Hennen,  for  the  defendant 


Ulzire  et  al.  v.  Poeyfarr6.     II,  N.  S.  504. 


PARISH  Court  of  New  Orleans. 
The  issue  of  an  Indian  woman  is  free. 


Layton  v.  Syndics  of  Menard.    II,  N.  S.  505. 

PARISH  Court  of  New  Orleans. 

This  cause  was  argued  at  the  bar,  as  presenting  alone  the  question, 
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whether  immovable  property  sold  by  an  act  sous  seingprivetiA 
delivered  can  be  affected,  in  the  hands  of  the  purchaser,  by  mort- 
gages recorded  against  the  seller  subsequent  to  that  sale  and  delivery? 
This  question  considered  too  important  to  be  adjudicated  in  any  case, 
except  where  decision  was  absolutely  necessary,  and  now,  thinking 
it  unnecessary,  the  court  waived  it. 

Decided,  that  upon  allegations  in  the  petition  that  the  land  belonged 
to  plaintiff,  or  that  he  was  the  owner  of  it,  the  introduction  of  parol 
proof  that  he  possessed  it  is  not  improper,  as  the  law  presumes 
possession  to  follow  the  title.     Curia  Philip,  sect.  11,  Libelo,  n.  7. 


Syndics  of  T.  Johnston  t>.  Breedlove  et  al 

II,  N.  S.  508. 

PARISH  Court  of  New  Orleans. 

This  was  a  suit  on  a  promissory  note  against  the  makers,  who 
pleaded  compensation;  and  in  support  thereof,  offered  in  evidence 
an  account  current  between  them  and  the  insolvent,  which  they 
attempted  to  substantiate  by  witnesses. 

The  counsel  for  defendants  relied  also  on  the  account  filed  as  good 
evidence  against  the  insolvent,  being  taken  from  defendant's  own 
books  of  account,  on  the  ground  of  both  parties  being  merchants  at 
the  time  of  making  the  note  and  entries,  and  to  this  effect,  he  quoted 
Civil  Code,  p.  308,  art.  230;  wherein  it  is  declared  that  merchants' 
books  do  not  prove,  against  persons  who  are  not  in  trade,  the  sale 
and  delivery  of  articles  therein  entered;  from  which  the  counsel 
infers  that  the  affirmation  must  be  implied  in  relation  to  persons  who 
are  in  trade.  Decided,  the  general  rule  of  the  Spanish  and  all  laws 
is,  that  books  of  account  are  not  in  themselves  evidence  in  favor  of 
thos6  who  keep  them,  and  this  is  not  to  be  destroyed  by  the  implica- 
tion how  imagined. 
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Louisiana  State  Insurance  Company  v.  Shaumburgh. 

II,  N.  S.  511. 

FIRST  District. 

If  the  maker  of  a  note  cannot  be  found,  payment  must  be  demanded 
at  his  domicil,  if  in  the  state. 


Morse  v.  Brandt.     II,  N.  S.  515. 

FIRST  District. 

The  prescription  of  three  years  bars  an  attorney's  action  for  services; 
Parlida  3,  6,  14;  nor  is  this  law  repealed  by  the  general  provision 
of  the  Civil  Code.  The  case  of  Cornell  v.  Livingston,  2  Martin, 
re-affirmed. 


Breedlove  et  al.  v.  Johnston.     II,  N.  S.  517. 

The  obligor  who  gives  his  signature  in  blank,  is  bound  by  the  obligation  which  may  be 

written  above  it 
No  action  lies  on  an  injunction  bond,  where  the  injunction  is  dissolved  by  consent  of 

parties. 

THIRD  District. 
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Mathews,  J.,  delivered  the  opinion  of  the  court 

This  is  a  suit  against  a  surety  on  sin  injunction  bond,  said  to  have 
been  executed  in  conformity  with  the  5th  section  of  the  judiciary  act 
of  1817.  The  defendant  pleads  specially  in  his  answer;  and  states,  1. 
That  he  did  not  sign  the  bond  after  it  had  been  drawn  up,  and  conse- 
quently did  not  deliver  it  for  the  benefit  of  the  plaintiffs.  2.  That 
the  injunction  to  obtain  which  it  was  given,  was  not  wrongfully  or 
illegally  obtained,  &c.  The  cause  was  submitted  to  a  jury  in  the 
court  below,  and  exceptions  were  taken  to  opinions  of  the  judge  a  quo 
in  refusing  to  charge  the  jury  as  requested  by  the  plaintiffs'  counsel 
and  to  the  charge  which  he  gave;  a  verdict  was  given  for  the  defen- 
dant, and  judgment  thereon,  from  which  the  plaintiffs  appealed. 

As  we  are  of  opinion  that  the  verdict  and  judgment  pf  the  court 
below  are  well  supported  by  the  facts  and  law  of  the  case,  it  is  deemed 
unnecessary  to  examine  the  bills  of  exceptions.  The  situation  of  the 
cause,  perhaps,  does  not  require  an  opinion  to  be  expressed  on  the 
defendant's  first  plea.  It  is,  however,  believed  that  the  manner  in 
which  he  states  himself  to  have  signed  the  bond,  and  which  is  also 
supported  by  the  clerk  of  the  court,  ought  not  to  release  him  from  the 
obligation  imposed  by  its  condition.  It  is  clear  that  he  left  his  signa- 
ture with  the  proper  officer,  for  the  purpose  of  writing  over  it  an  in- 
strument such  as  is  exhibited  in  the  present  case.  He  intended  to  be 
thus  bound,  and  it  is  just  and  according  to  law  that  he  should  be  held 
responsible  in  the  manner  in  which  he  consented  to  bind  himself. 

The  substantial  merits  of  the  case  depend  on  the  second  plea.  The 
Sole  question  worthy  of  solution  is,  whether  the  injunction  were 
"  wrongfully  obtained  by  the  principal  in  the  bond." 

In  a  former  case,  to  be  found  reported  in  11  Martin,  291,  an  opin- 
ion, obiter j  was  expressed  that  in  a  suit  on  a  bond,  given  to  obtain 
an  injunction,  the  only  proof  necessary  to  enable  a  plaintiff  to  recover 
would  be  the  execution  of  the  instrument,  and  dissolution  of  the 
injunction.  This  we  are  still  inclined  to  think  correct  when  the 
dissolution  is  entire,  and  the  party  who  sued  out  the  writ  has  obtained 
by  it  no  redress  of  any  kind.  These  two  circumstances  are  in  all 
cases  complete,  prima  facie  evidence  in  favor  of  a  plaintiff's  claim  of 
damages.  In  the  present  case,  the  evidence  shows  that  a  payment 
had  been  made  by  the  defendant  in  execution,  subsequent  to  the 
renditibn  of  the  judgment,  which  was  not  credited  to  him  by  the  plain- 
tiffs, but  that  the  execution  was  by  their  attorney  issued  for  the  whole 
amount  of  the  judgment.  On  the  ground  of  this  payment,  the  injunc- 
tion was  prayed  for  and  obtained,  and  the  credit  was  finally  allowed 
by  them,  on  the  dissolution  of  said  injunction.  It  is  clear  that  the 
defendant  had  no  control  over  the  manner  of  issuing  execution,  and 
if  it  issued  for  too  much,  and  no  credit  was  allowed  previous  to  the 
seizure  of  property  under  it,  the  only  means  of  redress  left  to  the  defen- 
dant, was  an  injunction;  unless  he  submitted  to  have  his  property 
sold  under  execution,  and  afterwards  sued  for  the  amount  which 
ought  to  have  been  credited.    This  delay  to  seek  redress,  he  is  not 
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bound  to  suffer,  but  could  fairly  and  legally  cause  proceedings  to  be 
stayed  until  justice  was  done  to  him.  It  was  the  fault  of  the  plain- 
tiffs to  compel  him  to  resort  to  such  a  measure,  by  not  more  promptly 
allowing  his  claim  to  a  credit  In  the  via  executive*,  according  to 
the  Spanish  law,  payment  is  a  legal  and  good  exception  to  an  order 
of  seizure,  which  ought  to  suspend  proceedings  until  the  truth  can  be 
ascertained.  It  is  shown  by  the  evidence  in  the  cause,  that  the 
result  of  the  injunction  now  complained  of,  was  the  allowance  of  a 
credit  to  the  defendant  in  execution;  and  when  a  benefit  of  that  kind 
is  realised  it  cannot  with  propriety  be  said  that  the  writ  was  wrong- 
fully obtained.    The  dissolution  was  not  in  to/0. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  .the  judgment 
of  the  parish  court  be  affirmed  with  costs. 

Workman,  {or  the  plaintiffs. 

Watts,  for  the  defendant. 


State  of  Louisiana  v.  Winthrop,  Clerk  of  East  Baton 

Rouge.     II,  N.  S.  527. 

The  assistance  of  the  attorney-general  is  not  necessary  in  a  prosecution  carried  on  against 

a  clerk  for  malfeasance  in  office. 

FOURTH  District. 

Porter,  J.,  delivered  the  opinion  of  the  court.* 
•  The  party  accused  refuses  to  traverse  the  accusation  preferred 
against  him  in  this  court,  because  it  does  not  appear  it  is  carried  on 
at  the  instance  of  the  attorney-general ;  and  in  support  of  the  objec- 
tion, it  is  urged  that  the  prosecution  is  a  criminal  one,  and  that  the 
officer  just  named  is  the  only  person  authorised  by  law  to  conduct  it. 
1  Martin's  Digest.  536.  Admitting  that  the  case  now  before  us  is, 
properly  and  strictly  speaking,  a  criminal  prosecution,  we  are  of 
opinion  it  is  not  of  necessity  it  should  be  carried  on  by  the  first  law 
officer  of  the  state ;  that  the  legislature  may  make  exceptions  in  par- 
ticular cases,  and  that  they  have  done  so  in  this. 

*  This  opinion  and  that  which  follows  in  the  same  case,  were  delivered  in  February 
and  March,  and  omitted  in  their  proper  places. 
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The  act  of  assembly  which  points  out  the  mode  clerks  of  inferior 
courts  may  be  removed  from  office,  provides,  that  in  case  of  malfea- 
sance or  misfeasance  in  the  discharge  of  their  duties,  u  it  shall  be 
lawful  for  the  person  or  persons  who  shall  be  aggrieved,  or  any  other 
person,  to  complain  to  the  Supreme  Court,  by  petition,  setting  forth 
the  nature  of  the  charge  against  said  clerk  and  the  facts  on  which  the 
same  is  founded.'9 

And  that,  on  the  presentation  of  such  petition,  it  shall  be  the  duty 
of  this  court  to  direct  the  clerk  accused  to  be  cited  to  appear  and 
answer  on  a  day  assigned,  and  upon  his  appearance  to  proceed  to 
hear  and  determine  the  matter  alleged  against  him  in  the  petition; 
and  if,  on  hearing  the  parties,  the  court  shall  be  of  opinion  the  accu 
sation  is  supported,  they  pronounce  judgment  to  that  effect. 

These  provisions  appear  to  us  not  to  contemplate  the  assistance  of 
the  attorney-general  in  the  prosecution.  Any  person  is  authorised 
to  originate  it,  the  clerk  is  bound  to  answer  the  petition  thus  filed  by 
an  individual,  and  on  the  issue  joined  the  court  is  directed  to  hear  tes- 
timony and  pronounce  a  decision.  If  the  presence  of  the  regular 
prosecutor  on  behalf  of  the  state  was  held  to  be  indispensable  to  give 
regularity  to  these  proceedings,  then  it  would  follow  that,  by  refusing 
to  appear,  we  could  not  hear  the  testimony  on  the  issue  joined  by 
the  parties,  nor  pronounce  a  decision  after  hearing,  although  the  act 
already  referred  to  directs  us  to  do  both.  It  is  evident  the  legislature 
intended  to  give  to  any  one  the  right  to  prefer  the  complaint,  and 
that  the  court  should  listen  to  it  and  act  on  it.  With  the  wisdom  or 
convenience  of  this  provision  we  have  nothing  to  do ;  our  duty  is  to 
carry  it  into  effect. 

The  judgment  of  this  court,  therefore,  is,  that  the  matters  and 
things  by  the  accused  in  his  plea  alleged,  are  not  sufficient  in  law  to 
prevent  him  answering  the  petition  filed  against  him;  and  it  is  there- 
fore ordered  that  he  answer  thereto,  or  that,  in  default  thereof,  the 
allegations  therein  contained  be  taken  as  confessed. 

Morgan  and  Blanchard,  for  the  plaintiff. 

Grymes  and  Eustis,  for  the  defendant. 
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State  of  Louisiana  v.  Winthrop,  Clerk  of  East  Baton 

Rouge.     II,  N.  S.  530. 

tt  Frequent  intemperance"  and  M  habitual  indolence"  charged  against  a  clerk*  are  too 
general,  and  evidence  cannot  be  received  in  support  of  them.  A  olerk  will  not  be 
removed  for  having  acted  incautiously,  if  his  acta  have  occasioned  injury  to  do  one. 

FOURTH  District 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  defendant,  clerk  of  the  district  court  for  the  parish  of  East 
Baton  Rouge,  stands  charged,  on  the  oath  of  H.  Blanchard  and  T. 
G.  .Morgan,  with  malpractices  in  his  office,  and  application  is  made 
by  them  for  his  removal.    It  is  stated  that 

1.  He  has  long  and  almost  entirely  neglected  the  duties  of  his 
office,  which  have  devolved  on  the  deputy,  thereby  rendering  itja 
sinecure.  From  frequent  intemperance,  and  habitual  indolence  and 
imbecility,  he  has  occasioned  much  irregularity,  confusion,  and  delay 
in  the  administration  of  justice,  and,  also,  great  inconvenience  and 
injury  to  the  legal  rights  of  many  citizens;  whereby  said  office,  in- 
tended to  promote  and  advance  the  ends  of  justice,  has  been  rendered 
a  source  of  vexation  to  all  who  have  been  compelled,  by  their  situa- 
tion in  society  or  their  business,  to  resort  to  it. 

2.  From  the  month  of  May,  1822,  to  the  5th  of  January,  1824, 
the  records  and  documents  of  the  court  have  been  kept  in  a  yery 
unsafe  situation,  viz:  in  a  house  in  a  retired  and  remote  part  of  the 
town,  exposed  without  fastening,  no  person  sleeping  in  the  office, 
and  seldom  .any  in  the  house ;  one  of  the  doors  leading  from  the 
street  into  the  room  in  which  the  records  are  kept,  on  open  and  ex- 
posed shelves  since  May,  1822,  has  not  now,  nor  never  had,  a  lock, 
or  other  means  of  securing  it,  but  has  always  remained  unfastened, 
and  accessible  to  every  person,  and  at  all  hours,  and  the  records  in 
danger  of  being  purloined  or  destroyed. 

3. .  He  has,  at  several  times  (as  the  applicants  are  informed  and 
believe),  offered  to  sell  his  said  office,  with  the  intention  of  removing 
and  permanently  residing  out  of  the  state,  and  sometime  between  the 
1st  of  September,  1823,  and  the  5th  of  January,  1824,  offered  to  sell 
it,  and  did  sell,  convey  and  deliver  possession  of  it  to  A.  C.  Dunn,  for 
a  price  in  money,  to  the  applicants  unknown. 

The  defendant  has  pleaded  not  guilty,  to  each  of  these  charges. 

L  We  have  been  of  opinion  that  the  first  charge  is  laid  in  so  vague, 
Vol.  II.— 62 
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and  indeterminate  a  manner,  that  no  evidence  could  be  received  under 
it 

It  is  true,  the  law  has  not  pointed  ont  the  manner  in  which  the 
charge,  on  which  the  removal  of  a  clerk  is  asked  from  as,  ought  to 
be  preferred,  nor  the  proceedings  following  it  conducted. 

To  avoid  acting  arbitrarily,  and  taking  the  crude  opinions  of  its 
members,  for  its  legitimate  rule  of  conduct,  this  court  must  follow  the 
track  of  other  tribunals,  acting  in  cases  of  the  same  nature.  This  is 
a  proceeding  highly  penal,  affecting  the  reputation,  interests  and 
standing  in  society  of  the  accused.  He,  therefore,  has  the  right  of 
being  heard,  consequently  of  knowing  the  specific  charge  to  which 
he  is  to  answer.  This  he  has  not,  unless  his  accusers  are  held  to 
give  a  legal  description  of  the  offence,  «.  *.,  its  nature,  the  time,  place 
and  manner  of  its  commission,  the  names,  occupation,  and  residence 
of  the  persons  injured.  What  injury  has  resulted  from  his  neglect, 
in  trusting  to  his  deputy — what  delay,  irregularity  or  confusion  have 
been  the  consequence  of  his  intemperance,  imbecility  or  indolence  is 
not  stated,  nor  what  vexation  has  been  endured  by  attorneys  or 
suitors.  The  name  of  every  one  thus  injured,  is  kept  from  him  and 
the  court  To  repel  these  vague  charges  he  would  be  obliged  to 
summon  every  suitor  who  has  been  engaged  in  litigation  in  his  court, 
while  he  acted  in  it 

II.  It  is  greatly  to  be  lamented,  that  the  preservation  of  the  records 
of  the  courts  of  this  state,  is  left  in  very  many  of  the  parishes  to  the 
discretion  and  charge  of  the  clerks,  who  are  seldom  enabled,  by  their 
emoluments  to  procure  secure  buildings  for  their  offices:  The  parish 
of  East  Baton  Rouge  is  one  of  them — and  the  testimony  shows  that 
the  house  which  he  has  taken  for  his  residence,  and  in  which  he 
necessarily  keeps  his  office  and  its  records,  (the  police  jury  having 
never  deemed  it  expedient  to  procure  a  safer  one,)  renders  the  security 
of  these  records  more  dependent  on  his  personal  vigilance  and  the 
honesty  of  his  neighbors,  than  on  the  strength  of  the  building,  and 
of  the  hooks  and  latches  and  crazy-lock,  which  protect  it — that  the 
defendant,  being  without  a  family,  is  often  without  an  inmate,  and 
occasionally  stays  out  of  the  circle,  within  which  the  entry  of  it  may 
be  perceived. 

The  principal  witness,  by  whom  the  inferiority  of  the  house  is 
shown,  (the  clerk  of  the  court  of  a  neighboring  parish,)  removed  the 
records  of  his  own  office,  into  the  very  building,  where  he  judged 
them  perfectly  safe:  locked  up  indeed  for  part  of  the  time  in  a  chest; 
but  we  cannot  conclude  that  they  derived  security  against  amotion 
from  their  ponderosity,  while  he  informs  us  that  their  bulk  did  not 
exceed  that  of  a  few  quires  of  paper. 

Although  we  are  of  opinion  from  a  consideration  of  the  evidence, 
that  the  defendant  ought  to  have  used  a  greater  degree  of  care;  while 
it  cannot  be  shown  that  in  any  instance  whatever,  either  the  public  or 
any  individual  sustained  the  least  injury,  we  cannot  conclude  that 
the  interest  of  the  state  demands  his  removal. 
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While  those  whose  duty  it  is  to  provide  proper  places  for  the  safe 
keeping  of  records  fail  to  do  so,  much  must  be  left  to  the  discretion  of 
the  clerk. — We  do  not  think  the  defendant  used  his  soundly.  Yet  he 
may  have  honestly  believed  the  papers  were  safe,  and  the  event  has 
shown  that  they  proved  so.  Were  we  to  deprive  him  of  his  office, 
we  would  punish  an  error  in  judgment,  unattended  with  the  least 
injury  to  any  one — an  error  which,  however  blameable,  does  not 
call  for  the  heavy  penalty  which  his  accusers  invoke. 

Should  this  intimation  of  our  view  of  the  defendant's  conduct  fail 
to  produce  the  effect  we  hope  from  it,  it  would  assume  a  different 
character. 

III.  There  is  not  the  least  tittle  of  evidence  in  support  of  the  third 
charge,  and  it  is  absolutely  contradicted  by  the  person,  with  whom 
the  bargain  is  alleged  to  have  been  made. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  application 
for  his  removal  be  dismissed. 

Morgan  and  Blanchard,  for  the  plaintiff. 

Grymes  and  Eustis,  for  the  defendant. 
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EASTERN  DISTRICT,  JUNE  TERM,  1824. 


De  Vanworth  v.  Bouchon's  Heirs.    II,  N.  S.  536 

COURT  of  Probates  of  New  Orleans. 
Judgment  of  court  below  on  facts  affirmed. 


Piedbas  v.  Milne.    II,  N.  S.  537. 

THIRD  District 

Nothing  can  be  assigned  as  error  on  the  face  of  the  record  which 
could  have  been  cured  by  evidence  legally  given  on  the  trial  U 
Martin,  558;  Ibid.  305. 


JUNE  TERM,  1884.  737 


Hill,  for  the  use  of  Williams,  v.  Tessier.     II,  N.  S.  539. 

THIRD  District 

Held ,  corporations  can  only  be  sued  by  the  name  given  by  the  act 
of  incorporation.    Civil  Code,  88,  art  6;  7  Martin,  17. 


Penn  v.  Poumeirat    II,  N.  S.  541. 

PARISH  Court  of  New  Orleans. 

Notice  of  protest  is  necessary  to  charge  the  drawer  of  a  bill  of 
exchange9  although  it  may  have  been  given  in  discharge  of  a  prece- 
dent debt 

And  that  whether  the  parties  are  merchants  or  not 

A  promise  to  pay  the  bill  if  duly  protested,  is  not  a  promise  to  pay 
if  it  be  afterwards  protested. 


Lechangeur  v.  Gravier's  Heirs.     II,  N.  S.  545. 

FIRST  District 

Debt  due  on  a  condition,  prescription  does  not  begin  to  run  until 
the  condition  is  accomplished. 

A  makes  a  concordat  with  his  creditors,  to  pay  them  if  he  should 
arrive  to  better  fortune,  and  dies  leaving  sufficient  to  discharge 
seventy-five  per  cent  of  the  whole.  A  release  of  any  of  the  creditors 
of  their  portion  enures  to  the  benefit  of  the  heirs,  not  of  the  other 
creditors. 

62* 
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Codhran  t>.  Staith  et  4&     ft,  N.  S.  553. 

PARISH  Court  of  New  Orleans. 

Held,  proceedings  carried  on  in  Attachment  are  null  and  void,  if 
the  citation  according  to  law  be  omitted. 


Jackson  v.  Oddie.     II,  N.  S.  555. 

The  United  States  Have  ho  lien  for  debts  due  theft.  They  have  only  a1  right  to  priority 
of  payment  oat  offends  in  the  hands  of  the  representative  of  the  insolvent 

The  legal  lien  of  the  landlord  is  of  a  higher  nature  than  the  claim  of  the  United  State  on 
custom  boose  bonds. 

PARISH  Court  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  for  house  rent;  the  plaintiff  prayed  besides  a  cita- 
tion, that  the  defendant's  goods  in  the  house,  or  lately  removed  there- 
from, might  be  seized;  and  goods  to  a  considerable  amount  were 
accordingly  seized. 

John  Clark  filed  his  petition  of  intervention,  stating  himself  to  he  a 
privileged  creditor,  of  a  higher  dignity  than  the  plaintiff,  having  paid 
sundry  bonds,  on  which  he  was  surety  for  the  defendant,  at  the  cos- 
torn  house,  and  being  bound  with  him  in  other  bonds  there. 

Davies  intervened  also;  he  said  that  a  quantity  of  port  wine  seized 
was  his  property,  having  been  consigned  by  him  to  the  defendant 

There  was  judgment  for  Clark.  Davies  appealed,  and  the  plaintiff 
afterwards. 

By  the  statement  of  farts,  all  the  parties  Admit  that  the  property  of 
the  defendant  was  attached,  as  that  of  an  absent  debtor  by  Clark  on 
the  8th  of  October,  1823. 

All  the  property  sequestered  in  this  case,  was  afterwards  attached 
by  under  a  process  from  the  district  court. 


JUNE  TERM,  1824,  789 

[takm  *.  Oddfe] 

The  defendant's  property  is  not  sufficient  to  pay  bis  debts. 

The  seizure  for  rent  by  the  plaintiff,  was  pnor  to  that  of  Clark  or 
any  other. 

The  defendant  had  a  lease  from  the  plaintiff,  and  the  rent  was  pay- 
able quarterly. 

The  seizure  was  made  on  the  last  quarter  falling  due. 

Spier,  a  witness  for  Clark,  produced  a  list  of  bonds,  which  he  de- 
posed were  taken  up  for  the  defendant,  at  the  custom  house,  with 
money  delivered  up  to  him  for  that  purpose  by  Clark,  the  witness 
acting  as  agent  for  the  defendant,  who  was  unable  to  pay  and  had 
requested  the  witness  to  call  on  Clark,  for  funds.  The  amount  is 
1969  dollars,  92  cents.  He  received  the  amount  of  each  bond,  as  they 
respectively  became  payable.  He  gave  no  security  to  Clark,\but 
once  gave  an  order  for  1000  dollars,  on  the  defendant,  at  New  York, 
to  cover  the  amount  of  bonds  paid  and  other  transactions;  but  the 
order  was  neither  accepted  nor  paid. 

By  an  additional  statement  of  facts,  it  is  admitted  that  Da  vies  was 
the  owner  of  the  port  wine,  claimed  by  him  and  sold  by  the  sheriff. 

The  judgment  was  entered  in  the  United  States  court,  against 
Clark,  as  the  defendant's  surety  on  the  custom  house  bonds  stated  in 
the  schedule,  annexed  to  the  record,  two  of  which  Clark  paid. 

The  defendant's  property  sold  was  sufficient  to  pay  the  rent,  viz. 
1360  dollars.    The  claimant  Davies'  wine  sold  for  470  dollars. 

The  defendant  applied  in  New  York,  for  the  benefit  of  the  insol- 
vent laws  of  New  York,  on  or  about  the  20th  of  September,  1823. 

The  present  suit  was  instituted  on  the  1st  of  October,  1823. 

The  case  has  been  submitted  without  argument,  and  our  attention 
called  to  the  following  question,  whether  Clark  is  to  be  paid  out,  in 
whole  or  part,  of  the  defendant's  property,  in  preference  to  the  rent, 
and  if  so,  what  is  the  amount  so  promised? 

The  United  States  had  no  lien  on  the  property,  seized  for  rent 
They  have  a  right  of  priority  of  payment,  out  of  funds  in  the  hands 
of  the  assignee,  or  representative  of  their  insolvent  debtors,  on  cnstom 
house  bonds.  The  case  shows,  it  is  true,  a  deficiency  of  funds  and  an 
application  for  the  benefit  of  the  insolvent  law,  in  the  state  of  New 
York. 

Tne  lien  of  a  mortgagee  or  pledge  creditor,  on  the  property  mort- 
gaged and  pledged  in  a  case  like  this  would  not  yield  to  the  claim  of 
the  United  States.  The  legal  lien  of  the  landlord  is  not  weaker  than 
that  of  the  mortgagee  or  pledgee.  The  judgment  creditor  is  bound 
to  respect  it. 

We  think  the  parish  court  erred. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
be  annulled,  avoided  and  reversed;  and  proceeding  to  pronounce  that 
which,  in  the  opinion  of  this  court  ought  to  have  been  given,  it  is 
ordered,  adjudged  and  decreed,  that  the  plaintiff  be  paid  his  rent  out 
of  the  proceeds  of  property  of  the  defendant,  seized,  and  that  the  pro- 
ceeds of  the  port  wine  be  paid  to  the  defendant  Davies,  die  costs  in 
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the  parish  court  being  first  deducted  out  of  the  proceeds  of  the  defen- 
dant's property;  and  if  any  thing  remain  after  paying  these  and  the 
rent,  to  be  paid  to  Clark,  who  is  to  pay  costs  in  this  court 

Livermore,  for  the  plaintiff. 

Pierce,  for  the  defendant. 


Syndics  of  Weimprender  v.  Trepagnier.     II,  N.  S.  559. 

If  a  case  be  aubmiUed  on  special  facta,  the  evidence  cannot  be  legally  brought  before  the 

Supreme  Court 
If  the  finding  of  the  jury  be  contradictory,  the  cause  will  be  remanded;  a  possessor  though 

having  an  honest  commencement  of  possession,  yet  soon  learning  that  he  had  do  title 

must  pay  up  the  rents  and  mesne  profits. 

FIRST  District 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  plaintiffs,  as  representatives  of  the  mass  of  the 
insolvent's  creditors,  claim  from  the  defendant,  a  certain  plantation 
or  tract  of  land,  described  in  their  petition,  as  being  a  part  of  the 
estate  of  said  insolvent,  vested  in  them,  by  virtue  of  their  capacity 
aforesaid. 

The  defendant  in  his  answer  sets  up  a  title  acquired  at  a  sheriff's 
sale,  evidenced  by  a  deed  executed  by  that  officer,  and  possession 
under  it  in  good  faith,  &c.  But  if  this  should  be  decreed  imperfect 
and  bad,  he  then  claims  remuneration  from  the  plaintiffs  for  the  ex- 
pences  which  he  incurred  in  the  improvement  and  amelioration  of  the 
plantation,  whilst  he  possessed  it  in  good  faith,  believing  himself  to 
be  owner. .  On  the  trial  of  the  cause,  in  the  court  below,  special  facts 
were  submitted  to  a  jury,  and  on  their  finding  of  these  facts,  judgment 
was  rendered,  decreeing  the  property  to  belong  to  the  plaintiffs;  but 
authorising  the  defendant  to  retain  possession  thereof,  until  they 
should  pay  to  him  the  whole  amount  claimed  for  the  improvements, 
by  him  made  thereon,  without  any  deduction  for  the  value  of  the 
rent  or  mesne  profits  of  the  plantation  during  the  period  in  which  he 
occupied  and  used  it  as  his  own.  From  this  judgment  the  plaintiffs 
appealed. 

The  counsel  for  the  appellants  have  filed  no  points  in  this  court, 
designating  the  errors  of  the  judgment  of  the  court  below,  in  support 
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of  the  propriety  and  necessity  of  their  appeal ;  but  refer  us  to  the 
reasons  which  were  used  by  them  in  the  district  court,  on  a  motion 
for  a  new  trial  These  are,  1 .  That  the  finding  of  the  jury  is  contrary 
to  evidence.  2.  That  they  have  found  facts  not  submitted  to  them. 
3.  That  the  finding  of  the  jury  is  contradictory  to  itselfl  4.  That  the 
facts  were  found  on  insufficient  and  illegal  evidence. 

The  first  and  last  of  these  points  may  be  noticed  together;  and  it 
ihight  be  sufficient  to  observe  that  the  record  furnishes  us  with  no 
data  by  which  we  can  test  the  finding  of  the  jury,  either  as  to  its  being 
on  insufficient  evidence,  or  being  contrary  to  the  evidence  adduced  to 
them.  The  illegality  of  the  evidence,  complained  of,  ought  to  have 
been  brought  before  this  court  by  proper  bills  of  exceptions.  But  the 
record  exhibits  one  of  an  extraordinary  nature,  taken  by  the  counsel 
for  the  plaintiffs,  to  the  opinion  of  the  judge  a  quo,  in  overruling  the 
motion  for  a  new  trial:  by  which  they  wished  to  bring  before  this 
court,  the  evidence  as  given  on  the  trial  of  the  cause  below:  which 
was  to  have  been  gathered  from  their  notes  and  those  of  the  judge 
if  he  had  taken  any,  or  from  the  memory  of  these  persons.  No  such 
mode  as  this  is  pointed  out  by  law,  for  transmitting  the  evidence  or 
facts  of  a  cause  from  the  inferior  tribunals  of  the  state  to  the  Supreme 
Court  We  hare  decided  in  more  than  one  instance,  that  according: 
to  law,  there  is  no  way  established  by  which  the  evidence  in  a  case 
can  be  sent  up  on  an  appeal  taken  from  a  judgment  founded  on  the 
finding  of  facts,  specially  submitted  to  a  jury;  and  that  it  was  not 
within  the  limits  of  our  power  or  duty,  to  supply  this  deficiency  of 

Proceedings  in  our  courts,  admitting  that  any  necessity  exists,  for  a 
ifferent  practice.  The  district  judge  was  right  in  resisting  the  plain- 
tiff's application.    9  Martin. 

The  view  which  we  have  taken  of  the  case,  and  the  opinion  about 
to  be  expressed  on  the  appellants'  third  point,  renders  unnecessary, 
any  examination  of  their  second. 

It  is  objected  to  the  verdict  of  the  jury,  that  their  finding  is  con- 
tradictory in  itself;  to  show  this  contradiction,  the  court  is  referred  to 
a  comparison  of  the  finding  on  the  first  fact  submitted  by  the  plaintiffs, 
with  that  on  the  third,  submitted  by  the  defendant  It  is  alleged  that 
both  those  facts  cannot  be  morally  and  legally  true.  The  finding  of 
the  first  shows  that,  from  the  date  of  the  defendant's  petition  for  an 
injunction  in  his  case  against  Perrett  &  Livingston,  he  knew  that  he 
had  no  legal  title  to  the  property  in  dispute;  that  he  was  not  owner,  and 
consequently  could  not,  as  such,  be  a  possessor  in  good  faith;  as  found 
in  the  third  fact  of  the  appellee.  This  conclusion  is  opposed  by  his 
counsel,  on  the  ground  that  it  is  sufficient  that  he  entered  on  the 
premises  and  commenced  his  possession  bona  fide. 

Whatever  effect  such  an  honest  commencement  of  possession  may 
produce  in  relation  to  prescription,  it  is  believed  that  it  cannot  operate 
to  the  same  extent,  in  pursuance  of  the  principles  fixed  by  our  Code, 
in  relation  to  a  possessor's  right  to  the  rent,  or  mesne  profits  of  an 
immovable  property;  which  he  holds  after  knowledge  and  conviction 
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that  he  is  not  the  legal  proprietor.  The  allegations  of  the  petition  which 
was  presented  to  the  district  court,  for  the  purpose  of  staying  proceed- 
ings in  the  prosecution  of  the  suit  of  Perrett  &  Livingston  against 
the  present  appellee;  and  which  were  sworn  to  by  him,  show  clearly 
that  at  that  period  he  considered  himself  a  possessor  without  title. 
That  such  was  his  situation  is  now  admitted  in  argument  by  his 
counsel;  on  that  ground  he  refused  payment  of  the  price  of  the  plan- 
tation for  which  he  had  bid  it  off  at  a  year's  credit;  and  in  that  refusal 
was  supported  by  the  injunction  which  he  obtained,  and  subsequent 
withdrawal  of  any  further  pursuit  by  the  plaintiffs  in  that  cause.  He 
therefore  held  the  property  without  paying  its  price,  and  under  a  full 
conviction  that  it  did  not  belong  to  him.  The  improvements  which 
he  has  placed  on  it,  are  yearly  deteriorating,  whilst  he  has  been 
enjoying  the  benefits  of  its  use.  It  would  be  unjust  that  under  such 
circumstances,  he  should  have  use  without  compensation  against  the 
price  of  the  ameliorations,  to  the  extent  of  the  value  of  the  annual 
rent  of  the  land.  The  law  does  not  tolerate  such  injustice.  Accord- 
ing to  the  Civil  Code,  a  possessor,  who  is  ignorant  of  a  better  right  to 
the  property  which  he  possesses,  than  his  own,  cannot  be  compelled 
to  account  to  the  owner,  on  eviction,  for  the  funds  or  profits  which 
he  may  have  obtained  from  it,  while  he  was  ignorant  of  such  title; 
previous  to  the  period  at  which  it  was  regularly  demanded  from  him. 
Civil  Code,  480,  art  30.  In  the  French  text  of  this  article  the  rule  is 
made  applicable  to  a  possessor  de  bonne  foi;  but  the  English  seems 
to  us  to  exclude  the  idea  of  good  faith  in  one  who  holds,  after  know- 
ledge that  another  has  a  better  right  and  title  to  the  tiling  which  he  pos- 
sesses, than  his  own.  Admitting  this  to  be  a  fair  interpretation  of  the 
two  texts  of  the  article  of  the  Code  just  cited;  it  is  contended  on  the 
part  of  the  appellee  that  other  parts  of  the  same  book  are  in  opposition 
to  it.  And  to  establish  this  position,  reference  is  made  to  the  71  and 
72  articles  of  our  Civil  Code,  to  be  found  in  page  489.  The  provisions 
there  enacted,  are  in  our  opinion  exclusively  applicable  to  the  doctrine 
of  prescription,  and  ought  not  in  any  manner  to  control  rules  made 
on  the  subject  of  a  possessor's  right  to  gather  the  funds  of  property 
which  did  not  belong  to  him.  This  too  is  in  conformity  with  the 
opinions  of  one  of  the  most  justly  celebrated,  and  learned  writers  on 
the  Roman  and  French  laws;  to  whose  works  we  have  been  also 
referred.  See  Pothier,  Traiti  du  Droit  de  Propriety  no.  340,  and 
Traiti  de  la  Possession,  no.  82.  In  the  Traiti  de  la  Prescription, 
of  the  same  author,  no.  34,  it  is  stated  that  according  to  the  Roman 
law  it  suffices  to  acquire  title  by  prescription,  that  the  possessor  was 
in  good  faith  at  the  commencement  of  his  possession.  But  at  the 
time  he  wrote  a  different  rule  prevailed  in  the  law  of  France,  adopted 
from  the  canon  law,  which  required  a  continuation  of  good  feith 
during  the  whole  period,  necessary  to  give  title  by  prescription.  Our 
law  is  perhaps  similar  to  the  Roman  civil  law,  in  regulating  the  rights 
of  possessors,  both  as  to  acquiring  title  by  prescription,  and  the  pri- 
vilege of  appropriating  to  themselves  the  fruits  or  rents  of  things 
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possessed  bona  fide.  And  the  distinction  which  we  have  assumed 
between  the  two  cases,  will  be  found  fully  recognised  in  the  treatise 
and  No.  1,  cited  from  Pothier.  From  this  view  of  the  subject  it  is 
evident  that  the  finding  of  the  jury  on  the  first  fact  submitted  by 
the  plaintiffs  is,  according  to  law,  directly  contradictory  to  their  finding 
on  the  third  fact  submitted  by  the  defendant. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  annulled  and  reversed.  And  it  is 
further  ordered,  adjudged  and  decreed,  that  the  cause  be  remanded 
to  said  court,  for  a  new  trial,  and  that  the  appellee  pay  the  costs  of 
this  appeal. 

Dennis,  for  the  plaintiffs. 

Ghymes,  for  the  defendant. 


Gravier  v.  Pitot  et  al.    II,  N.  S.  566. 

FIRST  District. 

Immaterial  testimony  should  be  rejected. 


Mitchell  et  al.  t>.  Gervais.     II,  N.  S.  568. 

PARISH  Court  of  New  Orleans. 

An  injunction  improperly  taken  against  one  partner,  where  his 
partners  shared  the  injury  resulting  from  the  obstacle,  authorizes  to 
action  for  damages  at  the  suit  of  the  firm. 

On  a  motion  for  a  rehearing  the  court  enforced  the  rule,  that  no 
rehearing  shall  be  granted  when  the  party  applying  for  it  has  failed 
to  file  the  points  on  which  he  relies,  before  the  case  is  argued. 
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Lafon  v.  Testamentary  Executors  of  Lafon. 

II,N.S.  571. 

COURT  of  Probates  of  New  Orleans. 

Application  for  a  mandamus  to  the  judge  of  the  court  of  probates, 
directing  him  to  send  up  an  appeal  from  a  final  judgment  rendered 
against  defendants. 

The  return  alleges,  that  the  appellants  have  failed  to  give  security 
according  to  law.  Defendants  now  show,  that  the  executors  sub- 
scribed a  bond  as  executors,  and  as  sureties  also,  in  their  private 
capacity.  Bond  held  bad:  the  executors  were  already  responsible 
by  the  decree  in  their  private  capacity,  and  this  added  no  further 
security  to  the  bond. 


Ford's  Curator  t>.  Ford.     II,  N.  S.  674. 

The  matrimonial  righto  of  the  wife  who  marries  with  the  intention  of  instant  removal 
into  another  state)  most  be  governed  by  the  laws  of  her  intended  domiciL 

The  want  of  recording  a  marriage  contract,  cannot  be  objected  by  the  representative  of 
the  husband. 

EIGHTH  District 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  alleges  that  the  defendant's  late  husband  died  in  this 
state,  wherein  he  was  domiciliated;  that  she  renounced  the  commu- 
nity, and  the  only  child,  the  succession  of  the  intestate,  and  he,  the 
plaintiff,  was  appointed  curator  to  the  vacant  estate ;  that  the  defend- 
ant detains  from  him  sundry  slaves,  part  of  the  estate,  &c 

The  answer  denies  the  plaintiff's  capacity  of  curator  and  his  right 
to  the  slaves,  if  they  were  part  of  the  estate ;  as  they  were  not  in- 
ventoried, it  avers  they  are  the  defendant's  property ;  that  her  late 
husband,  an  inhabitant  of  Louisiana,  married  her  in  the  state  of  Mis- 
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sissippi;  that  the  intention  of  the  parties  was  to  remove  to  and 
inhabit  the  former  state,  and  to  have  their  respective  rights  regulated 
by  its  laws;  that,  before  the  celebration  of  the  marriage,  her  intended 
husband  conveyed  the  slaves  to  trustees  for  her  benefit. 

The  plaintiff  had  judgment,  and  the  defendant  appealed. 

The  plaintiff  introduced  his  letter  of  curatorship,  the  renunciation 
of  the  defendant  to  the  community,  and  the  child's  to  the  succession; 
and 

It  was  admitted  that  the  intestate  died  at  his  residence  in  Louisi- 
ana, leaving  the  defendant, his  widow, and  a  child;  that  the  deceased 
and  the  defendant  lived  together,  without  any  separation  of  property 
having  been  made,  till  his  death.  The  common  law  of  England  and 
statutes  up  to  the  declaration  of  independence  are  the  rules  of  deci- 
sion in  the  state  of  Mississippi,  unless  altered  by  local  laws. 

It  is  admitted  that  the  slaves  named  in  the  petition  were  in  th 
intestate's  possession  from  the  time  they  were  brought  to  Louisiana 
until  his  death,  and  he  received  the  avails  of  their  labor  during  the 
marriage. 

It  is  admitted  that  Cumming  and  Ramsey  obtained  a  judgment  for 
1108  dollars,  46  cents,  which  is  unsatisfied,  and  Hagan  and  Miller 
one  for  373  dollars,  2  cents,  which  is  also  unsatis&ed. 

Two  notes  of  the  intestate  were  also  proved. 

The  defendant  proved  that  the  slaves  were  her  property,  and  in 
her  possession  in  the  state  of  Mississippi  before  her  marriage  with 
the  intestate,  having  brought  them  there  from  the  state  of  Alabama 
about  one  year  before  her  marriage.  They  were  not  inventoried; 
the  curator  gave  security  for  5300  dollars  only. 

The  intestate  and  defendant  were  married  in  the  state  of  Missis- 
sippi in  1818.  At  that  time  the  intestate  had  hired  three  of  the 
slaves  and  taken  them  to  Louisiana,  and  the  rest  were  in  her  posses- 
sion, or  that  of  her  trustees.  The  intended  husband  had  at  the  time 
a  furnished  house  and  farm  in  the  state  of  Louisiana,  and  had  sent 
a  wagon  to  remove  his  intended  wife's  property.  She  had  no  house, 
but  lived  with  her  brother  in  the  state  of  Mississippi,  and  hired  her 
negroes  out  She  left  the  state  of  Mississippi  for  that  of  Louisiana 
the  day  after  the  marriage,  and  had  previously  expressed  her  inten- 
tion to  reside  permanently  in  Louisiana.  The  negroes  came  to  Lou- 
isiana two  or  three  days  after  the  marriage. 

Before  the  marriage  the  intended  husband  executed  a  deed  of  set- 
tlement for  the  said  negroes,  who  were  conveyed  to  trustees  for  her 
benefit. 

The  only  question  of  law  arising  in  this  case  is,  whether  the  ma- 
trimonial rights  of  the  wife  are  to  be  regulated  according  to  the  laws 
of  the  place  in  which  the  marriage  is  contracted,  or  those  of  the  in- 
tended domicil  and  residence  of  the  spouses. 

The  wife  does  not  contract  where  she  enters  into  matrimony,  but 
where  she,  after  the  marriage,  migrates  or  removes.    Muiier   non 
Vol.  IL— 63 
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agit  ubi  matrimonium  contraxit,  sed  ubi  ex  matrimonii*  migrant, 
vel  diver  tit,  agit.     Cvjas,  ad  I.  65 ;  Exigere  dot em ,  164, 

The  place  where  marriage  is  contracted  is  not  so  much  that  where 
the  ceremony  is  performed  as  that  where  the  parties  expect  to  live 
and  settle.     3  Dallas,  374,  375,  in  notis. 

When  the  husband  and  wife  have  different  domicils,  it  is  the  law 
of  the  husband's  domicil  that  the  parties  ought  to  have  presumed  to 
have  submitted,  because  the  wife,  who  by  her  marriage  follows  the 
husband's  domicil,  is  presumed  to  have  had  in  view  the  law  of  that 
domicil  which  by  the  marriage  is  to  become  hers.  Pothier,  Comm. 
no.  14. 

The  general  rule  is  to  attend  to  the  law  of  the  husband's  domicil, 
rather  than  to  that  of  the  place  in  which  the  contract  is  entered  into. 
Lebrun,  Comm.  no.  18. 

Exigere  dot  em  mulier  debet  illic,  ubi  maritus  domicilium 
habuit,  non  ubi  instrument  um  dot  ale  conscriptum  est,ff.  5, 1,  65. 

Where  a  contract  is  made  in  reference  to  another  country  where  it 
is  to  be  executed,  it  must  be  governed  by  the  laws  of  the  place  where 
it  is  to  have  its  effect.    2  Burr.  1078. 

Gregorio  Lopez,  however,  in  one  of  his  notes  on  Partida,  4, 11, 
24 ;  1  Mor.  and  Car.  432,  appears  to  understand  the  principle  which 
forcibly  results  from  these  authorities  with  some  exceptions. 

We  think,  however,  that  it  may  safely  be  laid  down  as  a  principle, 
that  the  matrimonial  rights  of  a  wife  who,  as  in  the  present  case, 
marries  with  the  intention  of  an  instant  removal  for  residence  in 
another  state,  are  to  be  regulated  by  the  laws  of  her  intended  domi- 
cil, when  no  marriage  contract  is  made,  or  one  without  any  provision 
in  this  respect. 

It  is,  however,  contended  that,  in  the  present  case,  the  parties  had 
in  view  the  laws  of  the  state  of  Mississippi,  in  which  the  marriage 
was  celebrated,  because  a  settlement  deed  wafr  executed,  with  the 
view  of  preventing  the  ordinary  rights  of  the  husband  from  attaching. 

This  settlement  is  evidence  of  a  desire  of  the  parties  to  preserve 
the  wife's  property  and  the  slaves  from  the  ordinary  effect  of  the 
laws  of  the  state  of  Mississippi. 

It  is  urged  that  this  settlement  is  void,  because  the  husband  had 
no  property  in  the  slaves  at  the  time  of  its  execution;  because  there 
was  no  tradition;  because  it  was  not  recorded  in  this  state. 

We  think  that  the  settlement  had  the  effect  to  prevent  the  husband 
from  availing  himself  of  any  title  he  might  afterwards  acquire  to 
destroy  that  which  he  had  thus  attempted  to  confer.  12  Johns.  201; 
1  Johnson's  Cases,  90. 

The  negroes  were  in  the  possession  of  the  wife,  for  whose  benefit 
the  settlement  was  made,  and  this  possession  was  not  disturbed. 
They  came  on  from  Mississippi  to  Louisiana  after  the  marriage,  and 
it  does  not  appear  the  husband  possessed  or  interfered  with  them 
until  after  marriage,  and  his  interference  appears  only  that  of  a  hus- 
band on  the  paraphernal  property. 
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The  neglect  to  record  does  not  affect  the  rights  of  the  parties  to 
the  settlement,  and  creditors  only  can  avail  themselves  of  it.  A  cu- 
rator of  a  vacant  estate  represents  the  heirs ;  they  cannot  set  up  the 
neglect  to  record. 

We  are  of  opinion  that  the  husband  never  acquired  any  right  to 
the  slaves,  and  they  never  ceased  to  be  the  wife's,  or  her  trustee's ; 
the  plaintiff,  therefore,  is  without  interest  to  claim  them. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  annulled  and  reversed,  and  that  there 
be  judgment  for  the  defendant,  with  costs  in  both  courts. 


Curator  of  Latrobe  t\  Sinnott.     II,  N.  S.  580. 

COURT  of  Probates  of  New  Orleans. 

Judgment  of  the  court  below  prevails  in  a  doubtful  case 


Chretien  v.  Theard.     II,  N.  S.  582. 

The  allegation  that  a  slave  is  a  thief  authorises  evidence  that  he  is  in  the  habit  of  stealing. 
Prescription  is  interrupted  by  an  action  wherein  plaintiff  was  nonsuited. 

THIRD  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  redhibitory  action,  in  which  the  plaintiff  seeks  to  return 
a  slave  he  purchased  from  the  defendant,  and  get  back  the  price. 
The  defect  alleged  is,  that  the  slave  is  a  thief,and  addicted  to  robbery, 
and  it  is  further  charged  that  the  vendor  knew  he  had  those  vices,  at 
the  time  he  sold  him. 

An  action  founded  on  the  same  cause  as  the  present  one  has  been 
already  before  us.  11  Martin,  11.    The  plaintiff  was  there  nonsuited 
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because  he  had  not  furnished  proof  that  he  brought  suit  within  six 
months  after  he  obtained  the  knowledge  of  the  defect  The  present 
record  shows  that  he  has  fully  removed  this  objection,  and  the  evi- 
dence establishes  very  satisfactorily,  that  the  slave  was  a  thief  at  the 
time  he  was  sold;  that  he  committed  theft  after  he  came  into  the  pos- 
session of  the  plaintiff;  and  that  the  defendant  well  knew  he  was 
addicted  to  this  vice,  at  the  time  he  sold  him. 

Several  grounds  of  defence  have  been  presented  in  this  court  against 
the  right  of  the  petitioner  to  recover. 

1.  That  the  allegations  in  the  petition  do  not  correspond  with  the 
proof. 

2.  That  the  vices  complained  of  are  not  redhibitory. 

3.  That  the  action  is  barred  by  prescription. 

The  first  objection  was  supported  by  the  counsel  for  defendant, 
on  the  ground  that  the  petition  charged  the  slave  with  being  addicted 
to  robbery,  and  that  the  evidence  went  to  prove  he  was  in  the  habit 
of  stealing.  A  recurrence  to  the  petition  shows  that  this  exception  is 
not  well  founded.  It  does  not  merely  charge,  that  the  slave  was 
addicted  to  robbery.  It  avers  also  that  he  was  a  thief,  that  he  had 
a  propensity  to  thieving,  and  it  sets  out  a  particular  act  of  larceny. 
These  allegations  fully  authorised  the  introduction  of  the  evidence 
taken  on  the  trial,  and  even  if  they  did  not,  the  defendant  could  not 
claim  the  benefit  of  the  variance  in  this  court,  when  he  suffered  the 
proof  to  be  received  without  objection,  in  that  of  the  first  instance. 

The  second  point  of  the  defendant  is,  that  the  vice  complained  of 
is  not  a  redhibitory  one,  that  the  stealing  must  be  accompanied  with 
force  to  constitute  this  defect. 

If  this  construction  be  the  true  one,  it  will  lead  to  the  most  incon- 
venient results,  and  open  the  door  to  great  and  numerous  frauds. 
This  consideration  we  are  aware  is  not  of  much  importance,  if  the 
law  be  clear  and  free  from  ambiguity;  but  if  otherwise,  it  is  entitled 
to  much  weight,  in  aiding  our  conclusions  as  to  the  purport  and  true 
meaning  of  the  statute. 

The  words  of  the  law  in  the  French  text,  are  "«  Pesclave  tst 
adonnS  au  vol:99  in  the  English  "if  he  is  addicted  to  robbery." 

Vol  is  the  generic  term  in  the  French  language,  for  theft  of  every 
kind,  and  it  is  admitted  embraces  larceny.  Robbery  it  is  said  means 
the  offence  known  to  our  criminal  law  as  such.  And  it  is  urged  that 
the  English  version  shows,  that  the  word  vol  in  the  French,  was  used 
in  the  restricted  sense  of  taking  the  property  of  another  by  force. 

Our  Code  was  passed  previous  to  the  enactment  of  the  constitution, 
and  the  legislature  in  adopting  it,  directed  that  the  French  and  English 
texts  must  be  taken  together;  and  that  they  should  mutually  serve 
for  the  interpretation  of  each  other.    2  Mart.  Dig.  98. 

Whenever,  therefore,  the  expressions  can  be  reconciled,  and  made 
to  harmonise  with  each  other,  it  is  the  duty  of  those  on  whom  the  task 
of  construing  them  is  devolved,  to  do  so.  When  they  cannot,  such  a 
construction  must  be  adopted,  as  does  violence  to  neither,  and  gives 
effect  to  both. 
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Thus  if  the  French  part  of  the  law  made  epilepsy  alone  a  redhibi- 
tory defect,  and  the  English  had  provided  only  for  leprosy,  we  should 
hold  that  both  these  diseases  constituted  vices  for  which  the  sale 
could  be  annulled;  because  both  were  provided  for,  and  because  at 
that  time,  the  legislative  will,  expressed  in  either  language  became  a 
law.  In  the  case  of  Touro  v.  Cushiug,  decided  at  the  last  July  term, 
this  principle  was  applied  to  the  122d  article  of  the  Code,  369.  The 
text  there  presented  two  distinct  ideas  to  the  mind,  and  we  thought 
a  compliance  with  either,  sufficient  on  the  part  of  him  who  claimed 
the  benefit  of  the  law;  otherwise,  as  was  there  said,  the  statute  in 
relation  to  that  provision,  would  be  a  decoy  instead  of  a  beacon. 

And  where  they  are  not  entirely  different,  as  in  the  case  before  us, 
where  the  word  in  one  text,  includes  the  meaning  used  in  the  other, 
and  means  something  more;  we  must  on  the  same  principle,  take 
that  which  presents  the  most  enlarged  sense,  because  in  doing  so  we 
give  full  effect  to  both  clauses. 

The  last  point  is  that  of  prescription. 

On  this  head  the  counsel  for  defendant,  referred  to  several  authors 
who  have  written  on  the  French  law.  According  to  them,  prescrip- 
tion, is  not  interrupted  by  a  suit  in  which  the  plaintiff's  demand  is 
rejected;  nor  where  there  is  a  voluntary  abandonment  of  the  action. 
Pandect es  Frangaises,  vol.  7, 581,582;  Dunod,  Traitt  de  Prescrip- 
tion, 92;  Denissart,  vol.  3,  740. 

It  is  unnecessary  for  us  to  go  into  the  question,  how  the  law  stands 
in  that  country,  or  to  inquire  how  much  of  the  doctrine  on  which 
the  appellant  relies,  depends  on  provisions  peculiar  to  the  French 
jurisprudence.  By  that  of  Spain,  greater  facilities  were  afforded  the 
creditor,  to  interrupt  prescription.  According  to  the  3d  Partidaf 
title  29,  law  29,  a  simple  demand  of  the  debtor,  in  the  presence  of 
witnesses  was  sufficient.  Why  an  action  in  a  court  of  justice,  although 
not  followed  up  to  final  judgment,  should  not  have  as  much  effect  as 
a  simple  request  which  is  not  succeeded  by  a  suit,  is  not  perceived 
by  us.  Admitting,  however,  that  it  has  not;  another  provision  of 
the  law  already  cited  declares,  that  prescription  is  interrupted  by  a 
suit,  and  we  find  nothing  in  that  law  which  makes  any  exception,  or 
which  goes  to  show,  that  this  interruption  which  is  declared  to  result 
from  a  demand  in  justice,  loses  effect,  because  the  action  is  not  prose- 
cuted to  final  judgment.  Prescription,  says  this  law,  ceases  to  run 
from  the  time  suit  is  brought.  Of  this  opinion  must  have  been  the 
compilers  of  our  Code,  for  in  transcribing  into  it,  the  provisions  of  the 
Napoleon,  on  the  subject  of  prescription,  they  omitted  inserting  the 
article  2247,  which  declares,  that  if  the  plaintiff  desist  from  his  suit, 
or  if  his  demand  be  rejected,  prescription  will  not  be  interrupted. 

On  the  merits  we  see  nothing  to  doubt  the  correctness  of  the  judg- 
ment of  the  court  of  the  first  instance,  and  we  do  therefore  order, 
adjudge  and  decree,  that  its  judgment  be  affirmed  with  costs. 

Cuvillier,  for  the  plaintiff. 

Dennis,  for  the  defendant. 

63* 
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Wyer's  Syndics  v.  Sweet  et  al     II,  N.  S.  588. 

If  a  bill  is  accepted  on  the  promise  that  a  mortgage  will  be  gifen  to  secure  the  acceptor, 
and  it  be  subsequently  given,  if  the  mortgagor  fail,  the  date  of  the  promise  will  be 
considered  in  inquiring  whether  it  should  be  set  aside. 

FIRST  District 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  seek  to  set  aside  a  mortgage  given  by  the  insolvent 
to  the  defendants,  as  given  on  the  eve  of  the  failure,  in  order  to  afford 
to  them,  an  undue  advantage  or  preference.  The  general  issue  was 
pleaded,  and  the  mortgage  set  aside.    The  defendants  appealed. 

The  facts  of  the  case  are  these.  On  the  21st  of  November,  1822, 
Wyer  drew  a  bill  on  the  defendants,  in  Boston,  for  3000  dollars,  and 
by  his  letter  of  advice  of  the  23d,  promised  that,  in  order  that  they 
might  run  no  risk  by  the  acceptance  of  it,  he  would  secure  them  by 
a  mortgage  on  unincumbered  property,  and  also  forward  a  claim  to 
be  collected.  Very  early  in  March,  1823,  W.  B.  Sweet,  one  of  the 
defendants,  came  to  New  Orleans,  for  the  purpose  of  securing  (the 
claim  of  his  house  on  Wyer.  On  the  1 3th  of  that  month,  he  received 
the  mortgage  which  is  the  object  of  the  present  suit.  On  the  next 
day,  Wyer's  paper  in  bank  was  protested,  and  on  the  20th  he  failed. 
His  embarrassments  are  proved  to  have  existed,  in  the  summer  and 
fall  of  1822,  and  to  have  progressed  until  his  failure. 

The  defendants  accepted  the  bill,  on  the  promise  that  they  would 
be  secured  by  a  mortgage;  had  it  been  given  before,  or  at  the  time  of 
the  acceptance,  it  would  have  given  no  undue  privilege  to  the  mort- 
gages, for  it  would  not  have  created  any  diminution  of  the  estate,  the 
value  of  the  mortgaged  premises  being  represented  by  the  amount  of 
the  bill  paid  by  them.  The  bill  was  probably  accepted  towards 
Christmas,  and  the  partner  who  came  to  New  Orleans,  to  obtain  the 
promised  mortgage,  as  he  arrived  in  the  first  days  of  March,  must 
have  left  Boston,  in  the  latter  part  of  January,  not  more  than  about 
one  month,  after  the  acceptance  of  the  bill.  It  is  in  evidence,  he 
pressed  his  debtor  for  several  days,  to  accomplish  his  promise.  We 
conclude  he  was  guilty  of  no  laches,  and  did  not  allow  his  debtor  to 
enjoy  any  false  credit.  The  existence  of  the  debt  to  the  defendants, 
is  expressly  admitted. 

As  between  the  mortgagor  and  mortgagee,  the  letter  does  not  differ 
very  much,  from  a  mortgage  sous  seing  prive.  Equity  considers 
what  is  promised  to  be  done,  as  done;  and  the  notarial  act  is  a  pub- 
lication to  the  world  or  registry  of  the  sous  seing  privi  mortgage. 


JUNE  TERM,  1824.  751 

[Wyer's  Syndics  «.  Sweet  et  oi.] 

The  evidence  of  the  promise  to  give  the  mortgage,  results  from  the 
letter  of  Wyer,  his  contemporaneous  declarations,  and  the  proof  of 
frequent  applications  of  W.  B.  Sweet,  to  have  this  promise  carried 
into  effect. 

On  these  circumstances  we  think  the  mortgage  may  be  considered 
as  having  been  given  at  the  time  the  mortgagees  advanced  the 
money,  and  the  estate  was  not  impoverished  by  this  operation. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  annulled  and  reversed,  and  that  the 
mortgage  be  set  aside;  only  as  it  secures  a  greater  sum  than  the 
amount  of  the  bill,  viz.  3000  dollars,  and  that  the  defendants  pay 
costs  in  the  district  court,  and  the  plaintiffs  in  this. 

Ripley,  for  the  plaintiffs. 

EustiSj  for  the  defendants. 


Syndics  of  Weimprender  v.  Weimprender. 

II,  N.  S.  591. 

Action*  to  set  aside  contracts  as  fraudulent,  must  be  brought  within  one  year  from  the 

time  the  fraud  was  discovered. 
But  where  the  debtor  is  insolvent,  the  action  need  not  be  commenced  until  a  settlement 

of  the  estate. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  in  which  the  syndics  allege  a  fraudulent  and  null 
sale  to  have  been  made  by  the  insolvent,  to  the  defendants,  of  a  cer- 
tain tract  of  land  and  a  number  of  slaves,  as  set  forth  in  the  petition; 
and  pray  that  the  sale  may  be  declared  void,  and  the  property 
decreed  to  be  delivered  to  them  for  the  benefit  of  the  creditors  whom 
they  represent. 

The  answer  of  the  defendants  contains  a  general  denial,  and  a  plea 
of  prescription.  The  court  below  rendered  a  judgment  by  which  the 
plea  of  prescription  is  sustained;  and  the  plaintiffs  appealed. 

It  is  necessary  to  investigate  the  cause,  alone  in  relation  to  the 
defence  offered  under  this  plea. 

A  statement  of  the  principal  facts  of  the  case,  necessary  to  a  just 
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application  of  the  law,  is  submitted  by  the  counsel  concerned  on  each 
side,  and  contains  the  following: 

1.  The  act  of  sale  under  which  the  defendants  claim,  was  made  on 
the  second  day  of  May,  1817,  in  the  parish  of  St.  John  the  Baptist, 
and  was  recorded  in  the  office  of  the  parish  judge,  on  the  8th  day  of 
July,  1819. 

2.  On  the  7th  of  February,  1820,  the  suit  of  St.  Avid  and  Others 
v.  Weimprender  was  instituted. 

3.  The  suit  of  Weimprender's  Syndics  v.  the  Weimprenders,  was 
commenced  on  the  14th  of  December,  1S20,  and  was  terminated  by 
a  judgment  of  the  Supreme  Court,  in  March  term,  1S22. 

4.  The  second  suit  of  Liviugston,  &c.  for  a  surrender  was  com- 
menced on  the  3d  of  July,  1822,  and  the  proceedings  homologated  on 
the  7th  of  February,  1823. 

The  first  of  these  actions  was  instituted  for  the  purpose  of  causing 
the  insolvent  to  make  a  forced  surrender  of  his  property,  which  was 
ordered;  and  the  appointment  of  syndics  homologated  on  the  10th 
day  of  April,  1820.  It  was  commenced  within  a  year  from  the  re- 
cording of  the  sale,  sous  seing  privi,  as  above  stated. 

The  period  of  recording  that  instrument,  we  take  as  the  earliest  at 
which  it  may  be  presumed  that  the  creditors  knew  of  the  sale  from 
the  insolvent  to  his  sons.  They  or  a  part  of  them  took  legal  measures 
to  have  his  property  placed  in  a  train  for  discussion  and  to  have  it 
managed  for  the  benefit  of  the  mass  of  his  creditors,  under  the  admin- 
istration of  syndics;  which  ought  to  relieve  them  from  any  loss  of 
rights  by  the  operation  of  prescription,  in  consequence  of  laches,  and 
for  tardiness  in  pursuit  of  their  just  claims.  They  did  every  thing 
that  could  be  required  of  them,  by  causing  the  estate  of  the  bankrupt, 
to  be  placed  under  the  control  of  proper  administrators;  which  it  was 
presumed  had  been  done  by  the  appointment  and  confirmation  of 
syndics,  made  (as  already  stated)  on  the  10th  of  April,  1820. 

These  syndics,  supposing  themselves  to  be  clothed  with  legal 
authority,  did  on  the  14th  of  December,  in  the  same  year,  commence 
a  suit  by  the  pleadings  of  which,  the  title  under  which  the  present 
defendants  now  claim  was  put  in  issue.  That  suit  was  finally  dis- 
missed by  the  judgment  of  the  Supreme  Court  above  cited,  rendered 
in  March  term,  1822,  on  the  ground  that  the  plaintiffs  who  stated 
themselves  syndics  had  not  legal  authority  to  administer  the  estate 
of  the  insolvent. 

According  to  the  regular  course  of  judicial  proceedings,  in  cases  of 
insolvency,  creditors  who  from  necessity  form  a  mass  or  sole  body, 
must  be  represented,  by  agents  duly  appointed.  The  failure  of  the 
syndics  in  the  suit  by  them  commenced  in  December,  1820,  under  an 
authority  which  they  believed  they  had  obtained  in  the  month  of 
April,  of  the  same  year,  as  said  suit  was  instituted,  before  the  pre- 
scription relied  on  by  the  defendants  was  complete,  does  not  prevent 
an  interruption  in  the  time  of  its  running.  This  doctrine  has  been 
settled  by  a  decision  in  the  case  of  Chretien  v.  Theard,  made  during 
the  present  term,  to  which  we  refer,  ante,  747. 
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We  have  already  seen  that  the  judgment  of  nonsuit,  was  not  ren- 
dered until  March,  1822.  In  July  of  that  year,  a  proceeding  was 
commenced  by  Livingston  and  others,  again  to  cause  a  forced  surren- 
der of  his  property  by  G.  Weimprender  the  father;  which  terminated 
in  the  appointment  of  the  plaintiffs,  as  syndics,  &c,  on  the  7th  of 
February,  1823,  who,  in  April  following,  commenced  the  present 
action,  more  than  one  year  subsequent  to  the  final  decision  of  the 
former  suit,  instituted  by  syndics  whose  appointment  was  adjudged 
to  be  informal. 

The  steps  taken  by  the  creditors,  after  the  final  judgment  in  that 
case,  to  effect  a  forced  surrender,  and  to  have  administrators  of  the 
estate  appointed,  were  perhaps  somewhat  tardy;  but  not  too  late  to 
prevent  the  effects  of  the  prescription  on  which  the  defendants  rely; 
as  ordained  and  established  by  the  7th  law,  tit.  15,  Part.  5.  This 
law  admits  actions  such  as  the  present,  to  one  year  from  the  time  the 
persons,  who  may  be  interested  to  have  contracts  set  aside,  on  the 
ground  of  fraud,  knew  of  the  transfer  of  his  property  by  a  debtor  to 
their  prejudice.  In  the  6th  note  of  the  learned  commentator,  Gregorio 
Lopez,  on  the  words  fasta  un  ano,  he  shows  clearly  that  the  time 
allowed,  begins  to  run  against  creditors,  only  from  the  period  at  which 
it  could  be  ascertained  that  the  act  of  the  debtor  affected  their  interests. 
It  is  the  annus  utilis,  of  the  Roman  law;  and  remains  to  creditors 
for  the  purpose  of  pursuing  a  fraudulent  debtor,  not  from  the  time  of 
obtaining  knowledge  of  his  act,  but  from  that  in  which  it  could  be 
discovered  to  be  in  fraud  of  their  rights.  This  discovery  cannot  be 
reduced  to  certainty,  until  after  a  cessio  bonorum,  and  discussion  of 
the  insolvent's  estate,  for  should  sufficient  remain  to  satisfy  his  credi- 
tors, there  could  be  no  fraud  in  previous  alienations,  as  relates  to  their 
interest. 

According  to  this  view  of  the  subject,  so  far  from  the  suit  of  the 
plaintiffs  being  barred  by  prescription,  a  doubt  might  be  entertained 
whether  they  are  not  premature  in  its  commencement.  We  are, 
however,  of  opinion  that  this  action  for  a  rescission  of  the  sale  and 
transfer  alleged  to  be  fraudulent,  may  well  proceed,  pari  passu,  with 
the  settlement  of  the  bankrupt's  affairs. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  avoided,  annulled  and  reversed;  and  that  the 
cause  be  remanded  to  the  district  court,  to  be  tried  on  its  merits. 

Dennis,  for  the  plaintiffs. 

Eustis,  for  the  defendant. 
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Casanovichi  et  aL  v.  Debon  et  aL     H,  N.  S.  596. 

COURT  of  Probates  of  New  Orleans. 

Decided,  that  vouchers  filed  by  an  executor  in  support  of  his 
account  axe  prima  facie  evidence  of  its  correctness. 


Mackee  et  aL  t>.  Cairnes  et  aL     II,  N.  S.  599. 

FIRST  District. 

Decided,  that  a  judgment  in  a  sister  state  between  the  same  parties, 
for  the  same  thing,  sustains  the  plea  of  res  judicata.  7  Crauch,  481; 
3  Wheaton,  234. 

If  a  suit  be  brought  on  a  bill  of  exchange,  and  defendant  plead  that 
this  same  bill  as  between  the  same  parties  is  the  subject  of  a  judg- 
ment in  New  York:  Held,  that  this  judgment  must  be  taken  to  hare 
merged  the  right  of  action  on  the  bill  in  itself  and  destroyed  it:  hence 
no  replication  on  part  of  plaintiff  here,  on  the  merits  of  the  original 
case,  will  be  heard. 

Plaintiffs  having  failed  in  their  case,  both  parties  go  out  of  court, 
and  the  claim  of  a  third  party  to  the  property  attached  can  not  be 
investigated,  his  pretensions  to  the  same  not  being  contradictory  with 
those  of  any  party. 
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Turner  v.  Collins.    II,  N.  S.  605. 

In  synallagmatic  agreements,  the  dissolving  condition  is  always  understood. 
But  it  must  be  sued  for  at  law,  and  delay  may  be  allowed  the  defendant  according  to 
circumstances,  and  after  he  is  en  demeure. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  placed  in  the  hands  of  the  defendant's  partners  a 
set  of  Rees's  Cyclopedia,  in  order  to  have  the  same  bound,  and  under 
the  engagement  that  they  should  be  returned  in  a  reasonable  time. 
He  avers  that  the  engagement  has  not  been  complied  with,  and  prayg 
damages  for  the  non-performance. 

An  attorney  appointed  for  the  defendant,  who  is  a  non-resident  of 
the  state,  pleaded  several  exceptions,  which  the  court  of  the  first  in- 
stance sustained,  but  which,  on  appeal,  were  overruled  in  this,  and 
the  cause  remanded  for  trial  on  its  merits.    Jlnte,  487. 

On  the  return  of  the  parties  to  the  district  court,  the  defendant 
pleaded  that,  since  the  last  continuance,  the  books,  the  value  of  which 
were  sought  to  be  recovered  by  the  plaintiff,  had  arrived  in  this  city, 
and  had  been  tendered  to  him,  completely  bound  in  the  manner  he 
had  directed.  The  answer  concluded,  that  the  plaintiff  might  be  de- 
creed to  receive  the  books  and  pay  the  sum  of  1 17  dollars,  50  cents, 
the  cost  of  binding. 

The  judge  of  the  first  instance  was  of  opinion  that,  there  having 
been  a  tender  of  the  books,  the  plaintiff  was  bound  to  receive  them, 
and  that,  not  having  proved  that  he  had  sustained  damages  by  the 
non-delivery,  he  could  not  recover  any.    The  plaintiff  appealed. 

We  are  of  opinion  the  district  judge  did  not  err.  The  contract  for 
a  breach,  of  which  this  action  is  brought,  was  a  synallagmatic  one. 
The  defendant  was  to  have  the  books  bound  according  to  the  stipu- 
lation contained  in  the  agreement  The  plaintiff  was  to  pay  the 
price. 

In  agreements  of  this  description  the  dissolving  condition  is  always 
understood,  in  case  either  of  the  parties  fail  to  comply  with  their  en- 
gagement ;  and  the  party  in  regard  to  whom  the  contract  has  not 
been  executed  has  the  choice,  either  to  compel  the  other  to  the  exe- 
cution of  the  agreement,  if  it  be  possible,  or  to  require  its  dissolution 
with  damages.     Civil  Code,  275,  art.  84. 

Such  are  the  formal  and  express  provisions  of  our  law,  and  so  far 
they  support  the  action  which  the  appellant  instituted ;  but  the  same 
authority,  in  the  page  and  article  already  cited,  tempers  the  severity 
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of  the  provision  just  quoted,  and  declares  that  the  dissolution  must 
be  sued  for  at  law,  and  that  the  defendant  may  be  allowed  delay 
according  to  circumstances. 

This  delay  the  circumstances  of  this  case  would  have  well  autho- 
rized the  judge  to  accord,  if  asked  for  in  the  first  instance.  The 
neglect  of  the  defendant  to  do  so  is  fully  accounted  for  and  excused 
by  the  fact  that  the  answer  was  put  in  by  an  attorney  appointed  by 
the  court  to  defend  him,  and  that  immediately  after  the  decision  of 
this  tribunal,  on  the  exception  filed  by  that  attorney,  a  tender  was 
made.  The  judgment  of  the  court  has,  in  our  opinion,  done  justice, 
and  is  fully  supported  by  the  law  which  authorises  a  delay  to  be 
granted  for  the  performance  of  the  obligation  even  after  the  debtor 
is  en  demeure.  See,  also,  Domat,  liv.  1,  til.  1,  sec.  4,  no.  18;  Pothier, 
TraitS  des  Obligations,  no.  636;  Toullier,  Droit  Civil  FrancaU, 
vol.  6,  liv.  3,  tit.  3,  chap.  4,  no.  580. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  confirmed,  and  that  the  appellant  pay  the  costs 
of  this  appeal. 

Preston,  for  the  plaintiff. 

Morse,  for  the  defendant 


Seghers  v.  Moulon's  Syndics.     II,  N.  S.  608. 

PARISH  Court  of  New  Orleans. 

The  testimony  of  an  insolvent  cannot  be  received  in  an  action 
between  a  creditor  and  the  syndics. 

An  insolvent  cannot  employ  counsel  after  his  failure,  at  the  charge 
of  his  estate. 

An  acknowledgment  of  one  of  the  syndics,  that  the  person  so 
employed  was  counsel,  is  not  evidence  that  they  agreed  to  compen- 
sate him  for  his  services. 


JUNE  TERM,  1824.  757 


Chesneau  v.  Girod.     II,  N.  S.  612. 

The  minor  may  consider  an  illegal  sale  of  his  property  by  the  guardian  as  a  conversion 

to  the  letter's  use,  and  demand  the  price  with  interest 

PARISH  Court  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  states  himself  to  be  one  of  the  three  children  and 
heirs  of  J.  Chesneau  and  Susan  his  wife,  who,  after  the  death  of  her 
said  husband, married  (rod win;  that  the  defendant  was  his  guardian, 
and  during  his  minority  alienated  a  lot  of  ground  in  New  Orleans, 
three  slaves,  and  a  horse,  part  of  his  father's  estate,  by  a  transaction 
with  Godwin,  on  a  settlement  of  the  alleged  rights  of  the  plaintiff's 
mother;  that,  by  a  decision  of  the  Supreme  Court,  Chesneau's  Heirs 
v.  Sadler,  10  Murtin,  the  said  transaction  has  been  held  null  and 
void.  He  concludes  with  a  prayer  that  he  may  recover  from  the 
defendant  the  interest  of  his  share  of  the  appraised  value  of  the  lot, 
from  the  date  of  the  transaction  until  the  judicial  demand  by  the  in- 
ception of  the  suit  against  Sadler,  and  his  share  of  the  appraised  value 
of  the  slaves  and  horses,  with  interest  from  the  date  of  the  transac- 
tion. There  is,  further,  a  prayer  for  general  relief.  The  general 
issue  was  pleaded. 

The  plaintiff  had  judgment,  and  the  defendant  appealed. 

It  is  very  clear  that  the  defendant  is  not  bound  to  pay  interest  on 
the  plaintiff's  share  of  the  appraised  value  of  the  lot,  for  he  did  not 
receive  the  price  of  the  lot,  which  the  existing  laws  prohibited  him 
from  selling.  If  he  received,  or  could  have  received,  any  money  by 
the  rent  of  the  lot,  he  is  accountable  therefor;  but  the  lot  is  alleged 
to  be  an  unimproved  one,  and  it  is  neither  alleged  or  shown  that  it 
was  susceptible  of  being  made  to  produce  any  rent. 

The  plaintiff  is  at  liberty  to  consider  the  alienation  of  the  negroes 
and  horses  (as  it  appears  to  have  been  illegally  done)  as  a  conversion 
of  them  to  the  use  of  the  defendant,  who  is  bound  to  pay  the  value, 
and, as  guardian,  must  pay  interest  thereon.  This  amounts,  as  stated 
in  the  petition,  and  proved  by  the  inventory,  to  1284  dollars,  75  cents, 
exclusive  of  interest. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  he  annulled,  avoided  and  reversed,  and  that  the 
plaintiff  do  recover  the  said  sum  of  1284  dollars,  75  cents,  with  costs 
in  the  parish  court,  reserving  to  the  defendant  his  claim  against  the 
plaintiff,  for  so  much  of  Godwin's  claim,  due  by  the  plaintiff,  as  may 
Vol.  II.— 64 
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have  been  extinguished  by  the  alienation  of  the  slaves  and  horses; 
and  it  is  ordered  that  the  plaintiff  pay  costs  in  this  court 

Seghers,  for  the  plaintiff. 

Mazureau,  for  the  defendant. 


Flower  et  al.  v.  Livingston.    II,  N.  S.  615. 

A  fi.  fa.  may  be  levied  on  a  ram  of  money,  directed  by  the  legislature  to  be  paid  the 

defendant 
Tbe  defendant  cannot  oppose  to  the  plaintiff  in  the  JL  fa.  that  this  money  is  in  the  cos- 

■tractive  possession  of  a  third  party.* 

PARISH  Court  of  New  Orleans. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs,  having  obtained  a  judgment  against  the  defendant, 
took  out  a  writ  of  fieri  facias,  which  the  sheriff  levied  on  a  compen- 
sation, granted  by  the  legislature  to  the  defendant  for  bis  services,  as 
one  of  the  lawyers  appointed  to  revise  the  Civil  Code,  &c. 

The  defendant  obtained  an  injunction,  to  stay  the  sale,  and  a  rule 
to  show  cause,  why  the  levy  should  not  be  set  aside.  The  parish 
judge  made  the  injunction  perpetual,  and  the  rule  absolute. 

The  defendant's  counsel  urges  that  money  directed  by  law  to  be 
paid  to  an  individual,  on  his  warrant  cannot  be  seized. 

2.  The  money  was  in  the  constructive  possession  of  another. 

3.  The  plaintiffs  have  not  pursued  the  remedy  pointed  out  by  law. 

4.  What  cannot  be  sold,  cannot  be  seized. 

I.  The  legislature  having  appropriated  a  sum  of  money  to,  as  a 
compensation  for  services  rendered  by,  the  defendant  to  the  state,  he 
had  a  right  to  receive  it,  and  creditors  can  levy  executions  on  their 
debtor's  rights. 

Regulamente  se  puede  hacer  execution  en  qualquier  bienes  mueo- 
los  o  razees,  derechos  y  acetones  del  deudor.  Cur.  Ph.,  Bienes  Ext- 
tativos,  n.  1. 

Execution  may  be  made  on  rights  and  actions;  los  derechos  y 

•  By  the  Louisiana  Code  and  the  Code  of  Practice  provisions  ore  made  exemptinf 
salaries  (salaries  (Tqjjicc)  from  execution. 
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acetones  de  mero  dertcho  constituyen  tercera  especies  de  bienes,  en 
ella  se  puede  hacer  execution,  en  dtfecto  de  otto  bienes. 

II.  If  the  money  be  in  the  constructive  possession  of  a  third  person, 
who  imagines  this  circumstance  gives  him  a  right,  which  may  be 
opposed  to  the  exercise  of  that  of  the  plaintiffs,  on  his  application  as 
a  tercero  opositor,  his  claim  will  be  attended  to,  and  it  would  be 
improper  to  act  on  it  before.  This  cannot  give  any  right  to  the 
defendant. 

III.  If  the  plaintiffs  have  not  pursued  the  remedy  pointed  out  by 
law  they  will  fail  in  making  the  money;  as  we  have  seen  the  right 
was  susceptible  of  being  executed,  a  levy  on  it  was  proper. 

IV.  By  authorising  the  execution  of  a  judgment  to  be  made  on  the 
defendant's  rights,  the  law  authorises  the  sale  of  them;  for  otherwise 
the  execution  could  not  be  made  on  them.  The  purchaser  will 
certainly  find  the  means  of  availing  himself  of  his  purchase. 

While  the  annual  salaries  of  civil  and  the  pay  of  military  officers, 
may  be  seized  to  pay  their  debts,  leaving  them  the  strict  necessary, 
Cur.  Phil.  id.  no.  11,  it  is  difficult  to  see  why  a  debtor  should  resist 
the  claim  of  his  judgment  creditors  on  a  casual  salary  or  compensa- 
tion. 

We  think  the  parish  judge  erred. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  avoided,  annulled  and  reversed,  the  rule  dis- 
charged and  the  injunction  dissolved,  and  that  the  defendant  pay 
costs  in  both  courts. 

Christy,  for  the  plaintiffs. 

Waggaman,  for  the  defendant 


Sowers  v.  Flower  et  al.    II,  N.  S.  617. 

FIRST  District. 

Where  plaintiff  files  interrogatories  to  be  answered  by  a  witness, 
whose  deposition  is  to  be  taken,  and  the  adverse  party  filed  his  cross- 
interrogatories  under  them,  this  is  a  waiver  perhaps,  of  the  objection 
that  some  of  plaintiff's  are  leading  questions. 
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Carian  v.  Rieffel.     II;  N.  S.  619. 


The  vendee  may  offer  the  notary,  before  whom  the  Bale  was  made,  to  prove  that  the 
vendor  had  in  his  possession,  the  act,  under  which  he  claimed  title  to  the  slaves  sold, 
and  to  which  a  reference  was  made  in  the  sale. 

FIRST  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  warranty,  founded  on  a  deed  of  sale,  from  the 
defendant  to  the  plaintiff,  of  two  negroes  as  described  in  the  petition 
of  the  latter. 

The  principal  allegation  is  a  concealment  of  a  charge  by  judicial 
hypothecation  on  the  slaves  sold  or  rather  exchanged  by  an  authentic 
act,  in  the  form  of  a  sale,  on  the  part  of  the  vendor.  The  mortgage 
complained  of  results  from  a  judgment,  against  the  seller  to  the 
defendant  in  the  present  suit,  which  was  regularly  recorded,  and  was 
also  expressed  in  the  act  of  sale,  from  the  judgment  debtor,  to  the 
vendor  of  the  plaintiff.  The  cause  was  submitted  to  a  jury  in  the 
court  below,  who  found  a  verdict  for  the  defendant,  and  judgment 
being  thereon  rendered,  the  plaintiff  appealed. 

In  the  course  of  the  trial  in  the  district  court,  the  notary  before 
whom  the  deed  of  sale  was  passed  between  the  parties  to  this  suit, 
was  offered  as  a  witness  to  prove  some  facts  in  relation  to  the  act  of 
sale  under  which  the  defendant  held  *title  to  the  slaves  in  question. 
The  witness  was  objected  to  by  the  plaintiff's  counsel,  as  being  incom- 
petent to  prove  any  thing  which  passed  between  the  contracting 
parties,  previous  to  the  reduction  of  their  contract  to  writing,  and 
contrary  to  what  is  contained  in  the  written  instrument.  This  objec- 
tion was  overruled,  and  a  bill  of  exceptions  taken,  &c. 

It  appears  from  the  record  of  the  proceedings,  that  the  judge  per- 
mitted the  witness  to  testify  to  the  fact  of  the  plaintiff  having  had  in 
his  possession,  the  act  of  sale  under  which  the  defendant  claimed  title 
to  the  slaves,  which  he  was  then  about  to  sell  to  the  former;  and  to 
which  act  reference  is  made,  in  the  deed  of  sale,  executed  by  him. 
In  this  opinion  of  the  judge,  we  are  unable  to  perceive  any  error. 
But  even  without  this  testimony,  the  case  would  be  probably  suffi- 
ciently strong  in  favor  of  the  defendant,  to  justify  the  verdict  and 
judgment  of  the  district  court.  The  deed  of  sale  from  Xavier  Louis 
Eugene  Bugros  de  La  Chattier,  from  whom  the  appellee  purchased, 
contains  express  mention  of  the  hypothecation  now  complained  of, 
as  having  been  concealed  from  the  appellant.    In  the  act  of  sale, 


JUNE  TERM,  1824.  761 

[Cerian  o.  RleffeL] 

between  these  parties,  reference  is  made  to  that  deed,  as  the  basis  of 
the  defendant's  title,  in  a  manner  to  make  it  a  part  of  the  act,  and 
place  it  fully  within  the  knowledge  of  the  plaintiff,  for  the  purpose  of 
examination. 

There  is  nothing  in  this  like  fraudulent  concealment  The  jury 
may  well  have  concluded,  that  the  appellant  really  did  know  a  fact 
of  which  the  means  of  knowledge  were  so  amply  afforded  him  by 
the  appellee.  If  he  did  know  of  the  charge  on  the  property,  arising 
out  of  the  judicial  mortgage  aforesaid,  at  the  time  he  accepted  of  the 
sale  and  transfer  of  the  slaves,  he  is  not  entitled  to  relief  under  the 
present  form  of  action.    See  Civil  Code,  354,  art.  49. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs, 

Seghers,  for  the  plaintiff. 

Cutrillier,  for  the  defendant 


Sikes  v.  Allen  et  al.    II,  N.  S.  622. 

In  a  Bait  for  rescinding  the  sale  of  a  slave,  on  an  allegation  of  a  habit  of  running  away, 

the  deed  of  sale  of  the  defendant's  vendor,  is  evidence  for  the  ptaintifE 
Evidence  of  the  slave  running  away  before  the  sale,  with  other  circumstances,  may 
the  habit. 


FIRST  District 

Martin,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  seeks  the  rescission  of  the  sale  of  a  negro,  sold  him 
by  the  defendant,  on  the  ground  of  his  being  addicted  to  running 
away.  On  the  plea  of  the  general  issue,  the  defendants  had  j  udgment, 
and  the  plaintiff  appealed. 

Ouerlain  deposed  he  purchased  the  slave,  who  is  the  subject  of  the 
present  suit,  early  in  February,  and  in  March  following  he  ran  away, 
and  was  apprehended  and  put  in  jail,  in  Baton  Rouge,  where  he  staid 
about  six  months,  when  the  witness  sold  him  to  O'Conway. 

On  his  cross-examination,  the  witness  declared  the  negro  was  about 
six  months  in  jail,  and  the  witness  left  him  there,  because  he  expected 
to  sell  him  in  Baton  Rouge. 

O'Conway  deposed  he  bought  the  negro  from  the  preceding  witness, 
and  sold  him  to  the  defendants.    He  did  not  know  either  at  the  time 

64* 
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he  bought  or  sold  him,  he  was  a  runaway.    He  was  in  jail  at  Baton 
Rouge,  when  the  witness  bought  him. 

Kneiss  deposed  that  about  three  weeks  after  the  plaintiff  bought 
the  negro,  he  ran  away,  and  he  has  never  seen  him  since;  the  plaintiff 
made  vain  efforts  to  regain  him. 

Badger  deposed  that  the  slave  ran  away,  about  seventeen  or  eigh- 
teen days  after  the  plaintiff  bought  him,  and  has  never  been  heard 
of  by  the  witness. 

At  the  trial,  the  plaintiff  offered  to  read  Guerlain's  deed  of  sale  to 
O'Conway,  and  O'Conway's  to  the  defendants.  This  was  opposed 
by  the  counsel  of  the  latter,  and  the  objection  sustained. 

We  think  the  court  erred  in  rejecting  O'Conway's  deed  to  the  de- 
fendants, subscribed  by  the  latter. 

This  deed,  a  notarial  one,  shows  that  O'Conway  did  not  warrant 
the  slave  against  any  vice,  or  defect  of  disposition  or  character,  de- 
claring that  he  was  at  the  time  of  the  sale  in  the  jail  of  Baton  Rouge, 
for  having  been  taken  up  as  a  runaway. 

This  case  differs  but  little  from  that  of  Macarty  v.  Bagnieres.  2 
Martin. 

The  testimony  of  Guerlain  establishes  that  the  slave  ran  away  soon 
after  the  purchase  by  this  witness — that  he  was  lodged  in  Baton  Rouge 
jail,  where  Guerlain  kept  him  half  a  year,  and  never  let  him  loose. 
O'Conway,  who  kept  him  but  a  few  days,  expressly  declares  the  fel- 
low had  been  taken  up  as  a  runaway.  He  forbears  warranting 
against  the  habit  of  running  away.  Shortly  after  the  purchase,  the 
defendants  sell  the  slave  to  the  plaintiff,  without  mentioning  the 
important  fact  of  their  having  bought  him  while  he  was  in  jail, 
where  he  had  been  lodged  as  a  runaway.  And  within  less  than  a 
month  after  this  last  sale,  the  slave  disappears,  and  has  not  been 
heard  of. 

Granting  that  proof  of  the  slave  having  run  away  before  the  sale, 
is  no  evidence  of  a  habit,  Guerlain's  conduct  in  keeping  him  in  con- 
finement half  a  year,  and  not  suffering  him  to  go  out  while  he  owned 
him,  the  care  O'Conway  took  of  forbearing  to  warrant  the  negro  free 
from  the  habit  of  running  away,  and  to  declare  in  the  deed  of  sale, 
to  the  defendants,  that  the  slave  was  at  the  time  in  jail  as  a  runaway, 
and  the  disappearance  of  the  slave,  very  shortly  after  the  plaintiff 
bought  him,  are  circumstances  which,  while  their  weight  is  not  di- 
minished by  any  evidence,  offered  to  counteract  them,  leave  but  little 
doubt  of  the  plaintiff's  right  to  recover,  and  the  fact,  recorded  in 
O'Conway's  deed,  is  one  which  is  important  to  the  plaintiff  to  be 
informed  of;  one  which  the  vendor  could  not  fairly  fail  to  reveal 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed;  and  that  the 
sale  of  the  slave  Martin  be  rescinded,  and  that  the  plaintiff  recover 
from  the  defendants,  the  sum  of  live  hundred  dollars,  with  interest 
from  the  inception  of  the  suit,  and  costs  in  both  courts. 

Strawbridge,  for  the  plaintiff. 

Morse  and  Maybin,  for  the  defendants. 
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Debuys  et  ah  v.  Mollere.     II,  N.  S.  625. 

It  is  not  a  good  cause  of  challenge  to  the  array,  that  forty -nine  jurors  were  drawn  and 

pat  on  the  venire. 
Amendments  may  he  allowed  at  any  stage  of  the  proceedings,  for  the  furtherance  of 

justice. 

SECOND  District. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  case  presents  two  points  for  decision. 

The  first  is,  whether  it  is  a  good  challenge  to  the  array,  that  the 
names  of  forty-nine  persons  were  drawn  and  placed  on  the  venire, 
instead  of  forty-eight. 

This  is  precisely  the  same  question,  which  we  lately  decided  in  the 
case  of  Ramos  v.  Bringier.  We  then  held  that  it  did  not  furnish  a 
good  ground,  for  this  objection,  that  forty-nine  persons  were  drawn. 
That  the  challenge  should  be  to  the  poll,  if  the  individual,  drawn 
after  the  forty-eight  were  selected,  should  be  offered  as  a  juror. 

The  second  is,  whether  an  amendment  made  in  the  petition  was 
properly  allowed  by  the  court.    The  suit  was  originally  brought  in 

the  names  of  - Debuys  & —  Longer,  of  the  city  of  New 

Orleans,  trading  under  the  firm  of  Debuys  &  Longer.  The  defendant, 
in  the  answer,  excepted  to  the  petition,  because  the  names  of  the 
parties,  plaintiff,  were  not  set  forth  as  they  should  be  in  said  suit, 
that  the  said  plaintiffs,  if  partners  in  trade,  could  not  maintain  an  ac- 
tion in  the  name  of  the  firm,  but  must  sue  in  their  individual  names; 
he  therefore  prayed  judgment,  and  if  bound  to  answer  further,  plea- 
ded the  general  issue.  r 

We  think  the  district  judge  did  not  err.  Amendments,  as  has 
already  been  said  in  this  court,  may  be  allowed  at  any  stage  of  the 
cause,  for  the  furtherance  of  justice.  11  Martin,  640. 

Under  a  system  of  jurisprudence,  infinitely  more  strict  and  technical 
than  ours,  the  same  principle  prevails.  And  their  courts  there  hold, 
that  amendments  are  reducible  to  no  certain  rule;  but  that  each  par- 
ticular case  must  be  left  to  the  sound  discretion  of  the  court;  and  that 
the  best  principle  is  that  an  amendment  should  or  should  not  be  per- 
mitted to  be  made,  as  it  would  best  tend  to  the  furtherance  of  justice. 
7  Durn.  &  East,  699. 

The  chief  justice  of  Pennsylvania,  in  citing  this  case,  says  there  is 
so  much  liberality  and  good  sense  in  it,  that  he  cheerfully  subscribed 
to  it.  1  Binney,370. 
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The  books,  from  which  we  take  these  remarks,  are  not  quoted  as 
having  any  authority  here,  but  if  reason,  sound  sense,  exhibited  in  a 
disregard  to  technical  objections,  which  embarrass  the  administration 
of  justice,  are  entitled  to  any  respect,  they  must  be  of  weight  every 
where;  and  they  are  in  perfect  conformity  to  the  spirit  and  principles 
of  our  jurisprudence.  3  Martin,  398)  Curia  Philip,  p.  1,  sect.  11, 
no.  19. 

Let  us  apply  this  rule  to  the  case  before  us.  Did  the  amendment 
tend  to  advance  the  administration  of  justice,  or  not?  We  think  there 
cannot  be  a  doubt  that  it  did.  The  defendant  made  his  note  to 
Debuys  &  Longer,  to  that  firm  the  money  was  due,  not  to  the  indi- 
viduals composing  it  The  party  sued  well  knew  who  demanded 
the  money  of  him.  The  names  of  the  persons,  composing  the  firm, 
did  not  in  any  respect  change  the  issue.  It  was  mill  whether  the 
note  was  executed  to  the  partnership  or  not  Justice  then  most 
emphatically  required  that  the  defendant  should  not  be  allowed  to 
impede  the  recovery  of  a  debt,  which  there  is  no  doubt  he  owed,  by 
exceptions  wholly  foreign  to  the  merits  of  the  cause. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed  with  costs. 

Randall,  for  the  plaintiffs. 

Locket ty  for  the  defendant 


Lavigne  v.  May.     II,  N.  S.  628. 

If  a  party  prays  an  appeal  and  gives  bond,  bat  does  not  prosecute  his  appeal,  he  wj 
not  avail  himself  of  this  bond,  on  another  appeal  afterwards  prayed  for. 

The  appellee  may  have  the  second  appeal  dismissed,  for  this  reason,  even  although  be 
did  not  appeal  and  take  the  exception  on  the  return  day. 

EIGHTH  District 

Porter,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  taken  on  the  10th  of  April,  1824,  from  a  judgment 
rendered  on  the  12th  of  the  same  month,  1822,  in  order  to  have  the 
decree  of  the  inferior  court  reversed,  because  it  does  not  contain  the 
reason  on  which  it  was  rendered. 

The  appellee  contends  that  the  appeal  should  be  dismissed,  t>ecaU|^ 
there  is  no  bond  given,  either  to  stay  execution,  or  to  secure  the 
costs. 
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The  appellant  insists  that  there  is,  and  refers  to  the  record  on  which 
an  obligation  of  that  description  appears  transcribed. 

This  bond  is  dated  on  the  14th  of  April,  1822,  nearly  two  years  pre- 
vious to  the  present  application  for  the  appeal,  and  appears  to  have 
been  given  in  consequence  of  an  appeal  granted  two  days  after  the 
judgment  was  rendered,  but  which  appeal  was  not  prosecuted  with 
effect. 

The  appellant  contends  that  this  bond  may  well  serve  as  security 
in  the  present  instance;  but  in  this  position  we  cannot  concur,  and  a 
reference  to  the  condition  shows  satisfactorily,  that  the  view  we  take 
of  it  is  correct.  It  states  that  "whereas  the  above  bounden  Thomas 
May,  did  on  the  14th  day  of  April,  1822,  file  his  appeal,  &c,  &c,  now 
if  the  said  Thomas  May,  shall  prosecute  said  appeal  with  effect." 
What  appeal?  That  taken  on  the  14th  of  April,  1822.  How  then  can 
the  allegation  be  made  to  extend  to  one  taken  nearly  two  years  after? 
The  answer  must  be  that  it  cannot,  and  the  subject  appears  to  us  too 
plain  to  admit  of  argument 

It  has  been  contended  that  the  plaintiff  cannot  claim  the  benefit  of 
this  objection,  nor  the  court  notice  it,  because  he  did  not  appear  here 
on  the  return  day,  and  claim  to  have  the  cause  dismissed.     In  our 
opinion,  the  statute  regulating  the  mode  of  bringing  causes  before  this 
tribunal,  has  affixed  no  such  penalty  for  this  neglect.     Its  words  are 
"that  on  the  return  day,  the  adverse  party  may  appear  and  answer 
to  the  appeal,    ------    and  if  he  does  not,  the  court 

may  proceed  to  hear  the  cause  ex  parte,  and  give  such  judgment  as 
the  nature  of  the  case  may  require."  There  is  nothing  in  these  pro- 
visions which  even  implies  that  the  court  ought  to  give  any  other 
judgment  on  the  matter  appearing  on  record,  on  this  ex  parte  exam- 
ination, than  it  should  render  on  a  full  hearing  of  both,  or  that  the 
appellee  loses  the  right  to  have  the  cause  dismissed,  any  more  than  are 
that  of  having  a  judgment  on  the  merits,  if  the  law  and  the  facts  of  the 
case  authorise  it.  The  party  cited  may  be  unableto  attend,  he  may  be 
too  poor  to  employ  counsel,  or  he  may  confide  in  this  court  that  it 
will  examine  his  case,  with  the  same  care,  as  if  he  were  present.  But 
whatever  may  be  his  motives  for  not  appearing,  it  is  made  the  duty 
of  this  tribunal  to  "give  such  judgment  as  the  case  may  require,"  and 
it  is  most  clear,  that  the  judgment  which  that  now  before  us  requires 
is,  that  the  appeal  be  dismissed  with  costs. 

Hennen^iox  the  plaintiff. 

Preston,  for  the  defendant. 
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Dressen  v.  Cox,     II,  N.  S.  628. 

The  lessor  may  expel  the  lessee,  if  be  do  not  pay  the  rent,  and  may  demand  bail  of  him 

though  he  exercises  his  right  in  part  on  the  furniture. 
A  justice  of  the  peace  is  not  to  be  condemned  for  this,  that  though  an  agent  of  landlord's, 

he  took  cognisance  of  a  suit  between  landlord  and  tenant,  brought  before  him  aa  a 

justice. 

FIRST  District. 

Marti*,  J.,  said: 

The  last  ground  is,  that  (he  defendant,  though  an  agent  of  Morris's, 
took  cognisance  of  a  claim  in  a  suit  between  Morris  and  the  present 
plaintiff,  brought  before  him  as  a  justice  of  the  peace.  It  is  not  alleged 
that  the  claim  was  not  a  just  one — and  nothing  supports  the  idea, 
that  the  judgment  rendered  was  not  such  a  one  as  any  other  justice 
would  have  given.  The  then  defendant  did  not  think  proper  to  resist 
Morris's  demand,  nor  to  pray  for  an  appeal. 

It  is  in  evidence  that  Morris  had  empowered  Hawkins,  a  lawyer, 
to  act  as  his  attorney  in  fact,  and  that  Hawkins  had  requested  the 
defendant's  attention  to  the  collection  of  the  debts  due  Morris.  In 
these  collections  the  defendant  was  subordinate  to  Hawkins,  and  had 
the  present  plaintiff  seen  fit  to  plead,  instead  of  acknowledging  the 
claim,  by  declining  to  plead,  Hawkins  would  probably  have  attended 
to  the  prosecution  of  the  claim.  It  is  a  matter  of  every  day's  occur- 
rence, in  this  city,  for  a  creditor  to  leave  his  accounts  with  a  justice 
of  the  peace  for  collection — the  latter  tries  to  get  the  money  without 
a  suit — if  that  appears  not  to  produce  the  desired  effect,  he  issues  a 
citation,  and  it  is  hoped  ceases  afterwards  to  consider  himself  as  the 
agent  6(  the  plaintiff.  Such  appears  to  have  been  the  justice's  con- 
duct (n  the  present  case. 

There  is  not  the  least  shadow  of  evidence,  that  induces  a  belief  that 
he  was  moved  by  any  other  desire  than  that  of  obtaining  Morris's 
money  by  legal  means. 

A  jury  are  undoubted  judges  of  questions  of  fact,  and  of  the  quan- 
tum of  damages,  and  it  is  the  duty  of  a  court  to  respect  their  decisions 
on  these  points;  but  the  court  cannot  shrink  from  the  exercise  of  its 
legal  duty,  to  examine  on  the  complaint  of  a  party,  against  whom  a 
verdict  is  pronounced,  whether  it  be  consonant  to  law  and  evidence. 
In  the  discharge  of  that  duty,  we  think  the  district  judge  acted  cor- 
rectly, each  time  he  granted  a  new  trial,  in  the  present  case. 

It  is  true  the  plaintiff  has  suffered,  and  severely  suffered — but  his 
sufferings  were  die  consequence  of  his  own  indiscretion  and  ill  conduct 
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—they  were  not  aggravated  by  any  thing  done  by  the  defendant,  out 
of  the  line  of  his  duty — in  the  situation  in  which  he  stood  to  the 
plaintiff,  and  his  landlord.  On  the  contrary,  the  evidence  shows  that 
every  indulgence,  which,  without  injuring  the  rights  of  the  latter,  could 
be  granted  by  the  defendant,  was  cheerfully  tendered. 

We  would  no  doubt  have  been  better  pleased,  to  have  found  that 
the  defendant  had  suffered  the  small  suit,  which  he  tried  as  a  justice 
of  the  peace,  to  be  carried  before  another  magistrate;  but  on  the 
severest  scrutiny,  though  his  conduct  in  this  respect  may  be  indiscreet, 
nothing  shows  the  least  injury  resulting  or  intended  to  result  from  it; 
no  undue  advantage  attempted  to  be  secured:  and  though  we  would 
be  very  far  from  wishing  to  protect,  from  the  consequences  of  his 
injustice,  a  magistrate  found  guilty  of  oppression  in  the  execution  of 
his  office,  we  cannot  refrain  from  declining  to  condemn  one  doomed 
by  the  too  eager,  though  honest  zeal  of  a  jury,  in  a  case  in  which  the 
evidence  presents  him,  as  free  from  any  guilt  and  the  law  is  clearly 
in  his  favor — when  the  inferior  court,  in  the  conscientious  discharge 
of  its  legitimate  duty  has  relieved  him. 

It  is  useless  to  examine  the  bill  of  exceptions  to  the  charge  of  the 
court,  as  the  case  is  not  to  be  remanded,  and  if  it  was,  it  still  would 
be  useless,  as  the  jury  having  been  waived,  there  would  be  no  charge 
to  be  given. 

Under  these  impressions,  we  cannot  but  approve  of  the  judgment 
of  the  district  court. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

A  rehearing  was  granted,  on  the  motion  of  the  plaintiff,  and  after 
an  argument, 

Porter,  J.,  delivered  the  opinion  of  the  court. 

This  case  has  been  kept  a  much  longer  time  than  usual,  under 
advisement;  the  delay,  however,  which  has  occurred  in  giving  a 
decision,  has  not  arisen  from  any  difficulty  in  the  question,  but  from 
the  circumstance  of  some  gentlemen  of  the  bar,  who  were  not  counsel 
in  the  cause,  having  offered  us  their  opinion  that  the  former  decree 
of  the  court  required  revision.  As  that  opinion  was  no  doubt  net 
hastily  given,  we  felt  it  our  duty  to  examine  the  subject  with  more  than 
ordinary  attention,  and  to  delay  deciding  it  until  we  were  satisfied  it 
was  impossible  for  us  to  coincide  in  the  view,  taken  by  the  learned 
persons,  who  have  been  so  good  as  to  assist  us  on  this  occasion. 

The  facts  of  the  case  were  so  fully  detailed,  in  the  first  opinion 
delivered,  that  it  is  unnecessary  to  go  into  them  now,  and  the  reasons 
why  we  came  to  the  conclusion  then  expressed  being  those,  which 
still  influence  us,  we  deem  it  useless  to  repeat  them,  and  shall  there- 
fore confine  our  observations  to  the  questions  of  law,  raised  in  the 
present  argument. 

The  first  position  of  the  counsel  for  the  plaintiff  is,  that  distress  for 
house  rent,  as  understood  by  the  English  law,  does  not  exist  in  this 
country;  and  that  the  judgment  of  the  court  goes  to  establish  it. 
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The  rules  of  the  common  law  on  the  subject  of  rent,  as  the  counsel, 
correctly  states,  have  no  force  whatever  in  this  country,  and  they 
neither  influenced  our  judgment,  nor  entered  for  one  moment  into 
our  consideration  in  forming  our  first  opinion.  If, however, the  pro- 
visions of  our  law  should  be  found  in  any  respect  similar,  we  cannot 
refuse  to  give  them  effect,  because  they  bear  a  resemblance  to  the 
regulations  of  the  common  law,  on  the  same  matter. 

The  second  ground  taken  is,  that  it  was  not  legal  for  the  defendant 
to  take  possession  of  the  property  of  the  plaintiff,  after  he  had  secured 
his  person;  because  if  he  had  applied  to  the  district  court, at  the  same 
time,  and  for  the  same  debt,  for  an  order  of  bail  and  an  order  of  seizure 
and  sequestration,  the  court  could  not  have  granted  both. 

The  latter  part  of  this  proposition  may  or  may  not  be  true;  but  as 
that  is  not  the  point  before  us,  we  refrain  from  expressing  any  opinion 
on  it:  the  defendant  applied  for  an  order  of  bail  alpne*  and  this,  we 
have  no  doubt,  the  court  correctly  accorded  him.  Our  law  expressly 
provides,  that  in  all  actions  where  the  amount  due  is  above  100 
dollars,  if  the  demand  be  ascertained  and  specific,  the  defendant  may 
be  held  to  bail  on  the  plaintiff  making  an  affidavit  of  the  amount 
really  due.     1  Martin's  Digest,  482. 

Now,  as  there  cannot  be  a  doubt  that  the  lessor  who  applies  to  a 
court  of  justice  to  enforce  the  payment  of  the  money  due  him  on  a 
contract  of  lease,  brings  an  action  in  the  legal  sense  of  the  word,  it 
follows  that,  on  complying  with  the  requisitions  of  the  statute,  he 
had  a  right  to  secure  the  person  of  his  debtor. 

But  it  is  said  he  could  not  exercise  such  a  right,  because  he  had  a 
lien  on  his  property.  It  would  have  greatly  aided  our  investigation 
on  this  point  if  the  counsel  had  cited  any  authority  to  sustain  this 
assertion,  or  furnished  us  with  any  reason  in  its  support;  our  reflec- 
tions have  led  us  to  the  very  opposite  conclusion.  We  think,  and 
have  always  thought,  that  a  creditor  who  obtained  security  from  the 
debtor  by  other  persons  joining  in  the  obligation,  or  by  taking  mort- 
gage, or  by  acquiring  liens  on  his  property,  did  so  to  increase  the 
rights  which  a  contract  merely  personal  would  have  afforded.  Bat 
the  position  we  are  now  examining  gives  a  different,  and,  to  us,  en- 
tirely a  novel  view  of  the  matter,  namely;  that,  by  taking  a  lien  on 
the  property  of  the  debtor,  the  creditor  does  not  add  that  to  the  obli- 
gation he  had  on  the  personal  contract,  but  substitutes  one  for  the 
other;  that  is,  novates  it:  we  consider  this  doctrine  as  entirely  un- 
sound. The  surety,  lien,  mortgage,  and  pledge,  are  accessaries  to 
the  orignal  obligation;  they  are  given  to  secure  it,  and  if  they  all 
perished  the  contract  would  still  remain,  and  could  still  be  enforced. 
8  Martin,  59. 

The  right  which  the  defendant  exercised  on  the  property  in  this 
case  is  peculiar  to  the  contract  of  lease,  and  must  be  treated  by  the 
particular  laws  on  this  subject,  and  not  by  the  general  rules  prescribed 
for  the  enforcement  of  ordinary  claims.  By  the  5th  law  of  the  8th 
title,  of  the  5th  Purtidu,  it  is  expressly  and  positively  declared  that 
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the  lessor  may,  on  the  failure  of  the  lessee  to  pay  the  rent,  expel  him 
without  being  liable  to  any  fine  or  fpenalty;  that  every  thing  found 
in  the  house  will  be  bound  for  the  rent,  and  that  the  landlord  may 
retain  it  as  a  pledge,  in  spite  of  the  tenant,  until  he  pays  the  rent  due. 
Under  this  law  the  defendant  seized  and  took  into  his  possession  the 
property  of  the  plaintiff,  found  on  the  leased  premises,  and  we  are 
of  opinion  that  he  acted  legally  in  doing  so. 

It  is  satisfactorily  proved  that  a  true  and  faithful  inventory  was 
made  of  all  the  effects  seized. 

The  defendant  is  not  responsible  for  giving  an  erroneous  judgment 
in  his  character  of  justice  of  the  peace,  admitting  that  which  he  ren- 
dered to  have  been  such;  and  nothing  on  the  record  shows  that  he 
acted  maliciously  or  corruptly. 

We  repeat,  therefore,  our  conviction  that  the  plaintiff  had  no  cause 
of  action.  The  injury  which  he  sustained  was  owing  in  part  to  his 
own  misconduct,  in  part  to  the  great  severity  of  our  laws  in  regard 
to  lessees.  Neither  of  them,  however,  can  be  imputed  to  the  de- 
fendant as  a  fault,  or  make  him  responsible  in  damages. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs. 

Dennis,  for  the  plaintiff. 

Preston,  for  the  defendant. 


Delphine  v.  Deveze.     II,  N.  S.  650. 

FIRST  District. 

Prescription  is  never  pleadable  to  a  claim  of  freedom. 


Vol.  II.— 65 
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Labat  v.  Labat's  Syndics*     II,  N.  S.  652. 

PARISH  Court  of  New  Orleans. 

A  teacher  in  the  insolvent's  school  is  not  among  the  gens  de  service, 
Civil  Code,  468,  art.  68,  and  hence  has  no  privilege  for  his  wages. 
See  Lauran  v,  Hotz,  1  Martin,  N.  S.}  140. 


»  i  ■    ■ 


Mayor  v.  Griffin  et  al.     II,  N.  S.  653. 

FIRST  District 

Verdict  of  jury  set  aside,  the  presumption  in  the  mind  of  the 
Supreme  Court  being  very  strong  that  it  does  not  meet  the  justice  of 
the  case.    Remanded  for  a  new  trial. 


Turcas  v.  Rogers.     II,  N.  S.  655. 

FIRST  District 

A  bail  bond  given  by  a  person  held  to  bail  on  an  affidavit,  wherein 
Antoine  Turcas  makes  oath  that  the  sum  mentioned  in  the  petition 
is  really  due  to  him  the  said  Francois  Turcas  by  the  said  John  R°pft 
The  affidavit  was  otherwise  sufficient  The  Supreme  Court  Aw 
that  this  bond  could  not  be  avoided  on  the  ground  of  the  irregulanty 
of  the  affidavit.    See  Etzberger  v.  Menard,  1 1  Martin,  434. 
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Herman  v.  Flood  et  al.     II,  N.  S.  659. 

COURT  of  Probates  of  New  Orleans. 

Decided,  An  executor  may  be  sued  before  he  is  ready  to  pay,  on 
a  debt  of  the  succession  which  he  refuses  to  acknowledge:  the 
justice  of  the  debt  may  be  as  well  ascertained  before,  as  after  the 
representative  of  the  estate  has  funds  to  meet  it. 

The  judgment  against  the  executor,  however,  in  such  case  should 
not  be  absolute  so  as  to  authorise  an  instant  execution  against  him: 
it  should  order  that  the  debt  be  paid  by  the  executors  in  the  due 
course  of  administration. 
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EASTERN  DISTRICT,  JULY  TERM,  1824. 


Barron  et  al.  v.  Blanchard.     II,  N.  S.  662. 

FIRST  District 

In  a  joint  speculation  the  party  who  acts  ought  to  take  the  neces- 
sary steps  to  secure  the  price,  or  to  give  warning  to  his  partner  of 
the  dangerous  situation  of  the  debt;  by  his  neglect  he  may  subject 
himself  to  the  whole  loss. 


Pilie  v.  Mollere.     II,  N.  S.  666. 

In  the  description  of  a  note  in  a  pleading,  an  error  in  the  fractional  part  is  fatal. 

SECOND  District. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  case  before  us  is  on  a  bill  of  exceptions  to  the  opinion  of  the 
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judge  a  quo,  in  refusing  to  permit  a  note  offered  in  evidence,  to  go  to 
the  jury. 

By  an  act  of  the  legislature  of  this  state,  approved  on  the  14th  of 
March,  1823,  it  is  provided,  that "  no  promissory  note  shall  be  obli- 
gatory or  admissible  in  evidence,  unless  the  sum  be  expressed  in 
words  at  full  length." 

This  act  was  evidently  passed,  in  consequence  of  a  decision  of  this 
court,  at  the  February  term  preceding,  in  the  case  of  Roland  v. 
Nugent,  12  Mar  tin  j  659,  in  which  we  held  a  note  obligatory, 
although  the  sum  was  expressed  in  figures.  Were  the  present  case 
before  us  on  the  merits,  we  could  derive  no  aid  from  the  decisions  of 
any  other  tribunal,  nor  the  works  of  any  writer,  as  the  principle 
introduced  is  absolutely  novel.  According  to  the  law  merchant,  as 
understood  in  the  United  States,  Great  Britain,  and  France,  the  pay- 
ment of  a  bill  of  exchange,  or  note,  cannot  be  resisted,  on  the  ground 
of  the  sum  being  expressed  in  figures.  Chitty  on  Bills,  82;  Pothier, 
Traite*  du  Contrat  de  Change,  n.  35  and  99. 

The  legislature  was  so  anxious  to  come  to  the  relief  of  those  who 
might  subscribe  notes,  in  which  the  feum  was  expressed  in  figures, 
that  they  declared  them  not  obligatory,  and  not  admissible  as  evi- 
dence of  a  debt. 

The  counsel,  charged  with  the  defence  of  this  case,  has  begun  it  by 
objecting  to  the  admission  of  the  note  in  evidence.  It  is  contended 
that: 

1.  The  note,  set  forth  in  the  petition,  is  one  for  2474  dollars,  and 
38  cents;  that  offered  in  evidence  is  not  obligatory  at  all,  or  if  so,  is 
good  for  2474  dollars,  only.     Ergo,  there  is  a  fatal  variance. 

2.  The  sum  in  the  note  offered,  is  not  expressed  in  words  at  full 
length;  /.  e.,  it  is  not  wholly  so,  a  part  of  it  being  in  figures.  Ergoy 
the  act  renders  it  inadmissible. 

The  plaintiff's  counsel  contends  that  the  principal  sum  is  in  Words 
at  full  length;  that  the  fraction  (the  cents)  is  alone  in  figures;  that 
which  is  in  figures  cannot  vitiate  what  is  in  words  at  full  length. 
Utile  per  inutile  non  vitiatvr.  The  cents  are  so  trifling  a  part  of 
the  sum  that  no  attention  ought  to  be  paid  to  them;  de  minimis 
non  curat  tex9  they  will  be  rejected  as  surplusage. 

We  think  there  is  no  principal  sum  in  the  case.  We  see  but  one 
sura,  and  it  cannot  be  styled  principal,  because  there  is  no  other,  in 
relation  to  which,  it  may  receive  this  appellation. 

The  cents  are  a  component  part  of  the  debt,  as  well  as  the  dollars; 
and  the  creditor  could  not  be  more  legally  compelled  to  accept  of  the 
latter,  without  a  simultaneous  tender  of  the  former,  tlian  the  former 
without  a  like  tender  of  the  latter.  Between  the  original  parties,  the 
sum  is  indivisible. 

Granting  then  what  is  asked,  viz:  That  what  is  in  figures  is  to  be 
considered  as  not  written;  then  the  note  produced  is  one  for  2474 
dollars  only,  and  the  sole  question  presented  for  our  solution  is;  Did 
the  first  judge  err  in  refusing  such  a  note  to  go  to  a  jury  empannelled 
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to  try  the  issue,  whether  the  defendant  had  given  the  plaintiff  a  note 
for  2474  dollars,  and  38  cents. 

We  think  the  variance  was  fatal;  and  the  judge  did  not  err. 

When  the  plaintiff  proves  something  different  from  what  lie  has 
asked,  the  defendant  ought  to  have  judgment;  no  other  can  be 
given.  Quando  el  actor  prueba  otra  differente  causa,  delaque 
por  et  fue  pedido,  se  ha  de  absolver  el  reo:  por  que  non  se  puede 
hacer  otra  sententia,  que  es  nulla  la  que  se  hiciere.  Cur.  Phil 
LibellOy  n.  7. 

The  proof  must  be  made  according  to  the  form  of  the  petition; 
because  the  judgment  must  be  given  accordingly.  Ha  de  ser  hecha 
la  prueba,  segun  la  forma  del  libello,  y  la  razon  es  que  segun  esta 
se  debe  pronunciar  la  sententia.  3  Cinco  Juicios,  cap.  I,  sect.  7, 
n.  283. 

In  an  action  on  a  contract,  it  is  necessary  to  set  it  out  truly;  and  a 
difference  in  any  part  is  fatal,  because  the  contract  is  entire.  King  v. 
Pipel,  1  T.  R.  240. 

A  trivial  variation  in  setting  out  a  written  instrument  is  fatal,  when 
the  plaintiff  has  the  original  in  his  possession  or  may  by  due  exertion 
obtain  it.     Dunbar  v.  Juniper,  2  Yeates,  74. 

If  a  bill  be  drawn  by  J.  Crouch,  and  declared  upon  as  drawn  by 
J.  Couch,  the  variance  is  fatal.  Whitwell  v.  Bennet,  3  B.  and  P. 
559.  Where  a  note  was  offered  against  Austin,  as  made  by  W. 
Austin,  R.  Strobel,  and  W.  Shi rtl iff,  and  that  charged  was  stated  to  be 
made  by  W.  Austin,  R.  Strobel  and  W.  Shurtliff,  Austin,  who  was 
alone  in  court,  was  permitted  to  avail  himself  of  the  variance  between 
the  note  produced  and  that  charged.  4  T.  R.  611. 

If  the  plaintiff  mistake  the  sum,  he  fails  in  his  action.  Alleyn,  25, 
29;  Smith  v.  Hickton,  B.  R.  T.  7  Geo.  2.  An  error  in  a  fractional 
part  is  fatal;  and  where,  on  a  report  of  referees,  judgment  was  ren- 
dered for  99  cents  more  than  was  reported  to  be  due,  the  judgment 
was  held  to  be  erroneous,  and  was  reversed.  Stafford  v.  Van  Zandt, 
2  Johns.  Cases,  66. 

The  principle  has  been  acted  upon  in  this  court  Victoire  et  al  v. 
Moulon,  8  Martin,  400;  Florney  v.  Allen,  1 1  Ibid.  549. 

The  conclusion  to  which  we  come  renders  it  unnecessary  to  exam- 
ine, whether  a  note,  in  which  the  cents  are  set  down  in  figures,  is 
(when  it  corresponds  with  that  stated  in  the  petition)  admissible  as 
evidence  of  a  debt 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  parish  court  be  affirmed  with  costs. 

Derbigny,  for  the  plaintiff. 

Hennen,  for  the  defendant. 
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Duchamp  et  al  v.  Nicholson.     II,  N.  S.  672. 

An  action  may  be  maintained  by  one,  who  is  not  expressly  a  party  to  the  bond,  when  it 
has  been  executed  for  his  benefit 

When  the  petition  charges  that  the  bond  sued  on,  was  taken  according  to  law,  and  it  is 
set  forth,  and  made  a  port  of  it,  the  reading  of  it  cannot  be  objected  to,  on  an  allegation 
that  some  of  the  formalities  of  the  law  were  neglected. 

The  surety  in  a  bond,  in  which  it  is  stated  that  the  principal  has  been  appointed  as  auc- 
tioneer, is  estopped  from  denying  that  he  was. 

The  sureties  of  an  auctioneer  are  bound  for  the  payment  of  the  amount  of  the  goods 
sold,  after  the  date  of  the  bond,  although  they  were  delivered  to  him  before. 

In  whatever  manner  he  may  appear  to  have  bound  himself,  he  shall  be  bound. 

FIRST  District. 

Porter,  J.,  delivered  the  opinion  of  the  court 

The  defendant  was  sued  as  the  surety  of  Isaac  L.  M'Coy,  for  the 
value  of  goods  sold  by  M'Coy,  as  an  auctioneer,  and  unaccounted 
for;  he  pleaded  the  general  issue,  there  was  judgment  against  him, 
and  he  appealed. 

There  was  a  bill  of  exceptions  taken  to  the  opinion  of  the  district 
judge  admitting  in  evidence  the  bond  on  which  this  action  was  insti- 
tuted. The  particular  objections  made  to  the  instrument  in  the  court 
below,  need  not  be  set  out,  as  the  points  relied  on  by  the  appellant 
in  this,  embrace  them  and  the  other  grounds  of  defence. 

The  defendant  insists,  that, 

1.  The  present  action  has  been  misconceived;  the  sole  cause  of 
action  against  the  defendant  arises  on  the  bond,  but  the  action  is 
not  brought  in  the  name  of  the  obligee;  therefore,  the  suit  should  be 
dismissed. 

2.  The  strict  forms  of  law  must  be  followed  when  the  parties 
require  it,  and  the  plaintiffs  can  only  recover  secundum  allegata  et 
probata.  But  the  plaintiffs  declare  on  a  bond  taken  agreeably  to  the 
statute,  and  that  offered  in  evidence  is  not  such. 

3.  The  bond,  offered  in  evidence  and  excepted  to,  should  not  have 
been  admitted,  because  it  varies  from  that  declared  on,  is  not  taken 
according  to  law,  and  should  have  been  rejected  for  the  reason  stated 
in  the  bill  of  exceptions. 

4.  The  legal  title  is  in  the  government,  and  the  action  thereon  can 
be  brought  only  in  the  name  of  obligee. 

5.  The  evidence  below  was  not  sufficient  to  maintain  the  action: 
the  declarations  of  M'Coy,  and  the  account  signed  by  him,  as  he  was 
a  bankrupt,  could  not  be  given  in  evidence  against  the  defendant 
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6.  There  is  no  legal  proof  that  M'Coy  was  appointed  auctioneer. 

7.  All  the  goods,  stated  to  have  been  sold,  were  delivered  before 
the  bond  was  signed,  and  therefore  the  defendant  cannot  be  respon- 
sible. 

8.  The  bond  was  not  taken  before  a  judge  in  the  manner  required 
by  law;  nor  is  there  any  seal  thereto. 

9.  There  is  no  consideration  for  the  bond  sued  on;  it  is  without  a 
cause,  and  therefore  is  not  valid  against  the  defendant. 

I.  IV.  The  first  and  fourth  of  these  points  are  in  substance  the 
same,  and  present  the  question  whether  an  action  can  be  maintained, 
in  this  state,  by  a  person  who  is  not  expressly  a  party  to  the  instru- 
ment on  which  the  suit  is  brought,  but  for  whose  benefit  it  was  exe- 
cuted. As  the  point  is  an  unsettled  one  in  our  jurisprudence,  and  of 
frequent  occurrence,  we  have  deemed  this  a  proper  occasion  to 
examine  the  subject  fully,  and  declare  what  we  conceive  to  be  the 
law,  in  relation  to  it. 

The  contract  entered  into  by  the  defendant,  and  his  principal, 
under  the  act  of  the  legislature,  which  requires  an  auctioneer  to  give 
bond  for  the  faithful  performance  of  his  duties,  contained  within  it, 
not  expressly,  but  impliedly,  that  obligation  which  is  explained  in  the 
French  language  by  the  terms  "  stipulation  pour  autrui;  the  obligee 
of  the  bond  received  from  the  obligors  a  promise  made  for  the  benefit 
of  all  persons  who  might  thereafter  employ  the  principal  in  his  official 
capacity. 

According  to  the  ancient  Roman  law,  no  person  could  stipulate  for 
another,  but  an  indirect  mode  was  resorted  to,  of  receiving  promises 
or  engagements  for  the  benefit  of  a  third  party.  The  person  receiv- 
ing the  engagement,  made  a  donation  to  the  obligor,  and  imposed  a 
condition  that  he  should  give  a  certain  stun  to  a  third  party.  If  the 
person  thus  promising,  failed  to  comply  with  his  engagement,  he  who 
stipulated,  had  an  action  to  recover  back  the  amount  given  as  a  dona- 
tion, but  the  party  for  whose  benefit  the  stipulation  was  made  could 
not  bring  an  action  of  any  kind  to  enforce  it 

In  the  latter  days  of  the  Roman  jurisprudence,  a  change  was  intro- 
duced, which  with  more  regard  to  equity  extended  to  him  for  whose 
benefit  the  stipulation  was  made,  an  action  to  carry  it  into  effect. 
Code,  liv.  8,  tit.  55,  /.  3. 

Hence  according  to  Merlin,  even  before  the  passage  of  the  Napo- 
leon Code,  it  was  not  doubted  in  France,  that  a  third  party  might  sue 
to  enforce  an  obligation  in  which  he  had  an  interest.  Merlin,  Ques- 
tions de  Droit,  vol.  5,  verbo.  Stipulation  pour  autrui,  3;  Pothier^ 
Traiti  des  Obligations,  no.  71. 

Since  the  enactment  of  the  Napoleon  Code,  the  H2Tst  article  of 
which  expressly  provides  that  "on  peut  stipuler  au  profit  (Pun 
tiers,99  there  seems  not  to  be  any  doubt  entertained  on  the  question. 
Toullier  states,  "Le  tiers  au  profit  duquel,  la  charge  a  ete  iwposte 
dans  un  contrat  ou  il  n9etail  point  par  tie,  peut  agir  direct  ement 
pour  contraindre  le  promettant  a  tenir  sa  promesse.99  Toullier, 
Droit  Civil  Francais,  liv.  3,  tit.  3,  chap.  2,  no*  1 50. 
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The  author  of  the  Curia  Philipica  seems  to  have  thought  such  a 
right  was  not  conferred  by  the  Roman  law,  but  that  it  was  given  by 
the  positive  law  of  Spain.  Curia  Phil.  lib.  2,  cap,  6,  no.  4,  verbo, 
Cesion,  Novisima  Becopilacion,  lib.  10,  tit.  1,  ley.  1.  It  is  a  matter 
of  little  importance  from  what  source  that  right  sprung,  so  that  it 
existed.  And  even  if  it  was  not  found  in  that  jurisprudence,  the 
provision  in  our  Code,  which  is  verbatim  that  of  the  Napoleon,  just 
referred  to,  we  are  satisfied,  introduces  it.    Civil  Code,  263,  art.  20. 

The  case  of  Moore,  use  of  Cox,  v.  Maxwell,  has  been  pressed  on 
us  as  supporting  the  objection  here  taken,  but  its  analogy  is  not  per- 
ceived by  the  court.  The  decision  there  was,  that  the  person  in 
whom  the  legal  title  had  been  vested,  but  who  had  parted  with  it, 
could  not  bring  an  action  for  the  benefit  of  a  third  party.  Here  the 
question  is,  whether  one  having  the  equitable  interest  can  sue.  The 
plaintiff  in  the  case  just  referred  to,  had  neither  the  legal,  nor  equita- 
ble title. 

II.  III.  The  second  and  third  points  are  grounded  on  an  alleged 
variance  between  the  allegations  and  the  proof.  We  are  of  opinion 
there  is  not  the  slightest  ground  for  this  objection.  An  exact  copy 
of  the  obligation  was  annexed  to  the  petition,  and  made  a  part 
thereof,  and  the  bond  produced  in  evidence  corresponded  exactly  with 
that  declared  on;  so  that  the  defendant  was  well  apprized  of  what. 
he  was  called  to  answer,  and  perfectly  secured  against  another  claim 
on  the  same  ground.  Much  stress  was  laid  on  the  expressions  in  the 
petition,  "  as  it  appears  from  the  bond  given  by  the  said  M'Coy,  ac- 
cording to  the  law  made  and  provided."  The  bond,  it  is  urged,  was 
not  taken  pursuant  to  law,  and,  therefore,  the  proof  does  not  corre- 
spond with  the  averment.  What  weight  this  argument  would  be 
entitled  to  if  the  obligation  had  not  been  incorporated  in  and  made  a 
part  of  the  petition,  we  need  not  say.  We  think  it  has  none,  when 
the  instrument  itself  was  set  out  By  the  plaintiff's  doing  so,  the 
defendant  was  apprized  that  the  bona  was  not  taken  according  to 
law,  and  the  assertion  that  it  was,  did  not  lead  him  into  error,  nor 
prevent  him  from  knowing  what  he  was  called  on  to  defend. 

V.  The  fifth  point  is  grounded  on  the  want  of  evidence  to  support 
the  claim  of  the  petitioners;  and  it  is  contended  that  the  declarations 
of  M'Coy,and  the  account  signed  by  him,  as  he  is  a  bankrupt,  cannot 
be  given  in  evidence  against  the  defendant. 

This  objection  assumes  that  the  obligor  who  is  surety  in  a  bond, 
and  is  sued  by  a  third  party,  stands  in  the  same  situation  as  a  credi- 
tor in  a  conctirsoy  and  that  the  declarations  of  the  insolvent  are  not 
evidence  against  him.  The  resemblance  is  not  perceived  by  the 
court.  But  admitting  the  position  to  be  correct,  the  declarations  of 
the  insolvent,  in  the  instance  before  us,  are  supported  by  evidence 
which  leaves  no  doubt  on  our  minds  of  the  truth  of  the  allegations 
on  which  the  plaintiffs  seek  judgment  against  the  defendant. 

VI.  The  sixth  point  is,  that  there  is  no  proof  that  M'Coy  was  ap- 
pointed auctioneer.    We  think  the  defendant  is  estopped  from  this 
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defence  by  signing  a  bond  in  which  he  acknowledges  that  M 'Coy 
was  so  appointed. 

VII.  All  the  goods  sold  were  delivered  before  the  bond  was  signed. 
To  understand  this  objection  correctly,  it  becomes  necessary  to  refer 
to  the  statute  under  which  this  security  was  given.  It  prescribes 
that  no  person  appointed  as  an  auctioneer  shall  enter  upon  the  exe- 
cution of  his  office  until  he  shall  have  entered  into  a  recognisance 
for  the  faithful  performance  of  his  duties  to  all  persons  who  shall  em- 
ploy him  as  such.  1  Martin's  Digest,  538.  The  employment \  it 
is  argued,  here  preceded  the  signing  of  the  bond,  and,  consequently, 
the  sureties  are  not  responsible. 

This  objection  appeared  to  us,  on  the  argument,  to  be  entitled  to 
more  weight  than  any  other  offered  by  the  defendant,  and  we  have 
since  given  to  it  a  good  deal  of  consideration.  Its  correctness  will  be 
best  tested  by  taking  the  case  as  it  really  is — of  the  auctioneer  being 
appointed  for  one  year  only,  and  being  obliged  to  renew  his  bond  on 
being  re-appointed — and  see  which  of  the  sureties  can  be  made 
responsible;  for  there  can  be  no  doubt,  that  either  those  who  were 
so  at  the  time  the  goods  were  delivered,  or  those  who  were  bound  at 
the  time  they  were  sold,  are  liable  to  be  sued  by  the  plaintiffs.  Let 
us  take  the  former  first,  and  try  their  responsibility.  Persons  who 
put  goods  into  the  hands  of  an  auctioneer  do  so  on  the  implied  con- 
dition that  he  will  sell  them  and  pay  over  the  proceeds,  or  return 
them  if  unsold.  To  the  performance  of  that,  the  sureties  in  the  an- 
nual bond  bind- themselves;  and,  if  before  the  expiration  of  the  year 
he  disposes  of  them,  and  does  not  pay  over  the  money  arising  from 
the  sale;  or,  if  at  the  end  of  it,  or  even  after,  he  fail  to  return  them, 
they  are  bound  for  his  misfeasance,  or  nonfeasance.  But  if,  at  the 
close  of  the  term  for  which  they  engaged  themselves,  the  person  de- 
positing the  goods  does  any  act  waiving  the  right  to  have  them  re- 
turned, there  can  be  no  doubt  they  are  discharged.  Now,  that  such 
an  act  was  done  here  cannot  be  questioned,  for  the  plaintiffs  consented 
to  M'Coy's  selling  the  goods  subsequent  to  that  time. 

This  consent  to  his  selling  them  afterwards  was  a  discharge  of  the 
former  obligation;  and,  as  the  auctioneer  is  appointed  yearly,  any 
consent,  either  express  or  implied,  of  the  persons  whose  goods  re- 
mained in  his  hands,  that  he  should  dispose  of  them  in  his  new  capa- 
city, was  an  employment  of  him  for  which  his  sureties  for  that  year 
were  bound.  If  another  auctioneer  had  been  appointed,  who  took 
possession  of  his  store  and  received  the  goods,  the  case  would  be  too 
clear  for  argument.  We  cannot  distinguish  that  case  from  this  on 
any  satisfactory  ground,  for  the  original  contract  cannot  be  considered 
without  an  express  agreement  to  that  effect,  to  extend  beyond  the 
term  for  which  the  auctioneer  was  appointed. 

VIII.  The  eighth  objection  goes  to  the  form  of  the  bond  not  pur- 
suing the  statute,  and  we  are  of  opinion  that  it  is  not  more  tenable 
than  the  others  we  have  just  noticed.  This  point  has  more  than  once 
been  raised  in  this  tribunal,  and  it  has  uniformly  received  from  us 
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the  answer  that,  by  the  law  of  this  country,  "in  whatever  manner  a 
person  shall  appear  to  have  deemed  it  proper  to  bind  himself  to 
another,  he  shall  remain  bound."  Novisima  Recop.  10,  1,  1,  which 
is  Nueva  Recop.  5, 16,  2;  Sala,  illustration  del  derecho,  real  de 
Espana,  lib.  2,  tit  16,  no.  2;  3  Martin,  569;  5  Ibid.  194. 

IX.  The  ninth  point  alleges  there  was  no  consideration  for  the 
bond.  It  recites  one,  however;  and  that  is,  that  M'Coy  had  been 
appointed  auctioneer,  and  makes  its  validity  depend  on  his  discharging 
the  duties  of  his  office  correctly.  This,  we  think,  was  a  good  and 
valid  consideration  for  the  promise  of  the  defendant. 

On  the  whole,  we  are  of  opinion  the  judgment  of  the  court  below 
should  be  affirmed,  with  costs. 

Dennis,  for  the  plaintiffs. 

Morse  and  May  bin,  for  the  defendant 
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The  State  v.  Bell.     II,  N.  S.  683. 

Procuring  the  means  of  producing  an  abortion  ia  a  breach  of  good  behavior,  for  which  a 

clerk  may  be  removed  from  office. 

THE  defendant,  clerk  of  the  district  court  for  the  parish  of  St. 
Landry,  was  brought  before  the  Supreme  Court,  on  a  rule  to  show 
why  he  should  not  be  dismissed  from  office,  for  a  breach  of  good 
behavior  in  procuring  the  means  of  producing  an  abortion. 

This  solitary  branch  of  original  jurisdiction  belongs  to  the  court 
by  virtue  of  the  10th  section  of  the  fourth  article  of  the  constitution: 
"  The  clerks  of  the  several  courts  shall  be  removable  for  breach  of 
good  behavior,  by  the  court  of  appeals  only,  who  shall  be  judge  of 
the  fact  as  well  as  of  the  law. 

The  court  was  of  opinion  that  the  testimony  established  beyond 
doubt,  the  fact  that  the  defendant  did  procure  the  means  of  producing 
an  abortion. 

Upon  the  point  of  law  involved,  Martin,  J.,  delivering  the  opinion 
of  the  court,  said: 

That  the  fact  charged  and  proved  constitutes  a  breach  of  good  be- 
havior, is  so  obvious  a  proposition  that  we  cannot  seriously  adduce 
any  argument  in  support  of  it.  Whether  such  a  breach  of  good 
behavior  be  one, of  those  for  which  a  clerk  ought  to  be  removed,  is  a 
question  which  it  is  now  our  duty  to  examine. 
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It  is  certainly  true  that  every  breach  of  good  behavior  does  not 
require,  or  even  authorise,  the  removal  of  a  clerk.  Every  indictable 
offence  (being  the  commission  of  an  act  forbidden  by  law)  is  a  breach 
of  good  behavior.  As  no  words,  however  abusive,  justify  a  battery, 
it  follows  that  a  clerk  who  would  knock  down  a  person  who  gave 
him  gross  verbal  abuse  would  be  guilty  of  an  indictable  offence,  and, 
consequently,  of  a  breach  of  good  behavior.  Yet  no  one  would  say 
such  a  breach  would  authorise  his  removal.  The  reason  is,  that 
although  no  man  ought  to  be  allowed,  in  civil  society,  to  avenge  his 
own  wrongs,  few  men  have  at  all  times  such  a  command  over  their 
passions  as  patiently  to  bear  gross  abuse  until  the  tardy  march  of 
justice  overtake  the  wrongdoer;  and  if  the  citizens,  who  have  no 
such  extraordinary  patience,  were  to  be  excluded  from  office,  the 
circle  within  which  a  choice  is  to  be  made  would  be  alarmingly  les- 
sened. 

It  is  also  clear  that  the  breach  of  behavior  for  which  a  clerk  is  to 
be  removed  needs  not  to  be  a  breach  of  official  good  behavior,  i".  e., 
a  misdemeanor  in  office;  because  such  misdemeanors  are  enuncia- 
tively  mentioned  in  the  constitution  as  the  grounds  of  removal  of  all 
civil  officers,  except  clerks ,  and  the  use  of  a  more  comprehensive 
expression  as  to  them,  a  breach  of  good  behavior,  is  evidence  of  an 
intention  of  enlarging  the  circle. 

We  conclude  that  the  expressions,  under  consideration,  cannot  be 
confined  to  official  or  legal  misdemeanors.  A  gross  breach  of  moral 
good  behavior  (unequivocally  evincing  an  absolute  dereliction  of 
principles,  the  extinction  of  the  moral  sense  or  the  absence  of  that 
integrity  of  mind,  without  which  one  cannot  hope  to  enjoy  public 
confidence)  satisfies  the  words  of  the  constitution. 

We  even  think  that  an  act,  positively  authorised  by  law,  might 
constitute  such  a  misbehavior,  as  would  call  for  the  removal  of  certain 
officers.  In  the  city  of  New  Orleans,  a  certain  number  of  gaming 
houses  are  licensed,  under  an  act  of  the  state  legislature.  Individuals 
may,  by  the  purchase  of  a  license  for  this  purpose,  at  the  treasury, 
acquire  the  right  of  keeping  such  a  house.  Yet  the  exercise  of  this 
right  could  not  be  attended  with  impunity  in  a  judge.  Suitors  would 
feel  alarmed  and  insecure,  in  seeing  him  pass  irom  the  nightly  orgies 
of  a  gaming  table,  into  the  very  sanctuary  of  the  justice  of  his  country; 
and  there  can  be  no  doubt  that  those,  whose  duty,  it  would  be  to 
calm  these  alarms,  would  not  long  hesitate  in  concluding  that  his 
conduct  was  such  a  breach  of  good  behavior,  as  loudly  demanded  his 
removal  from  office. 

We  are  aware  we  give  a  very  great  latitude  to  our  discretion;  but 
we  are  unable  to  see  how  it  could  safely  be  narrowed.  If  clerks  are 
removable  for  causes,  which  the  constitution  has  not  clearly  defined, 
and  left  vague  and  uncertain,  they  are  not  placed  in  a  worse  situation, 
than  the  other  civil  officers  of  the  state,  except  the  governor,  who  is 
removable  for  a  misdemeanor  in  office,  only.  The  judges  are  remov- 
able for  a  reasonable  cause.  All  other  officers  are  so,  at  the  discretion 
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of  two- thirds  of  both  houses  of  the  legislature,  who  are  not  bound  to 
give  any  reason  for  the  removal. 

The  constitution  has  provided  for  the  security  and  independence 
of  clerks,  in  the  elevated  tribunal,  to  whom  alone  they  are  amenable; 
in  the  number  of  its  members,  sufficiently  large  to  afford  protection 
against  private  animosity  and  pique — not  sufficiently  so  to  check  re- 
sponsibility— in  the  obligation  imposed  on  them,  to  adduce  the  reasons 
that  direct  their  judgment,  in  the  publicity  of  the  trial  and  the  liability 
of  the  judges,  to  be,  in  their  turn,  judged. 

Having  examined  the  question  in  a  general  point  of  view,  we  now 
approach  it  on  the  particular. 

An  incest  was  committed;  the  parties  sought,  by  the  destruction  of 
the  fruit  of  their  criminal  intercourse,  the  removal  of  the  evidence  of 
it  from  the  eye  of  the  officers  of  justice  and  the  public.  A  moral 
murder  was  intended.  The  defendant,  an  important  officer  of  the 
court,  before  whom  they  were  amenable,  undertook  to  provide  the 
means  of  carrying  the  nefarious  deed  into  execution*,  he  induced  by 
the  temptation  of  lucre,  a  medical  man  to  forget  what  he  owed  to  his 
profession,  his  country,  and  his  God, — to  furnish  the  deadly  weapon 
— to  instruct  him  in  the  use  of  it.  He  gave  this  weapon,  and  the 
instructions  he  had  received,  to  the  person,  who  had  been  employed, 
as  the  immediate  agent,  in  the  destruction  of  the  child. 

If,  after  this,  the  seducer  be  brought  to  the  bar,  will  not  the  bye- 
standers  shudder,  when  they  hear  the  defendant  arraign  him?  Con- 
sidering the  important  part  of  the  defendant  must  take  in  the  trial, 
what  hope,  what  security  can  there  be  for  his  impartial  conduct?  If 
suspicion  will  have  once  been  excited,  when  will  it  subside? 

All  those  who  minister  in  the  temple  of  justice,  from  the  highest 
to  the  lowest,  should  be  above  reproach  or  suspicion.  None  should 
serve  at  its  altar,  whose  conduct  is  at  variance  with  his  obligations. 
Surely  he,  who  can  give  his  aid  and  sympathy,  to  screen  offenders, 
should  not  be  trusted  to  take  any  agency  in  their  prosecution. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  defendant 
be  removed  from  the  office  of  clerk  of  the  district  court,  for  the  parish 
of  St.  Landry:  that  he  pay  the  costs  of  the  prosecution;  and  that  the 
clerk  of  this  court  transmit  a  copy  of  this  judgment,  to  the  judge  of 
the  fifth  district. 

Lesassiery  for  the  state. 

Brownson,  for  the  defendant. 
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